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Courts  of  Common  Pleas. 

No.  1:  F.  Amedee  Bregt,  P.  J.;    John  M.  Patterson  and 
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No.  2:  Norris  S.  Barratt,  P.  J.;    Hbnrt  N.  Wessel  and 

Joseph  P.  Bogers,  JJ. 
No.  8:  Charles  B.  McMichael,  P.  J.;  Willum  C.  Ferguson 

and  Howard  A.  Davis,  JJ. 
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Francis  Gummey,  John  M.  Gest  and  George^  Henderson, 
JJ. 
2d — ^Lancaster  County. 

Court  of  Common  Pleas. 
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5tli— Allegheny  County. 

Court  of  Common  Pleas. 
John  D.  Shafer,  P.  J.;  John  A.  Eyans,  Marshall  Brown, 
James  R.  Macfarlanb,  Thomas  J.  Ford,  Joseph  M.  Swear- 
ingbn,  Thomas  D.  Carnahan,  Josiah  Cohen,  John  C.  Hay- 
maker, Ambrose  B.  Beid,  J.  McF.  Carpenter  and  ELenry  G. 
Wasson,  J  J* 
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Uriah  P.  Kossiteb,  P.  J.;  Edward  L»  Whittblsby,  J. 
7th — ^Bucks  County. 

WiLLUM  C.  Ryan,  P.  J. 
8th — Northumberland  County. 

Herbert  W.  Cumminos,  P.  J.;  Fred  B.  Mosbr,  J. 
9th-T-Cumberland  County. 

Sylvester  B.  Sadler,  P.  J. 
10th — Westmoreland  County. 

LuciEN  W.  Doty,  P.  J.;  Alex.  D.  McConnell,  J. 
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Charles  D.  Copeland,  P.  J. 
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WauAM  Butler,  Jr.,  P.  J.,  and  J.  Frank  E.  Hausb,  J. 
16th — Somerset  County. 

WaUAM  H.  RUPPEL,  P.  J. 

^  17th — Union  County  and  Snyder  County. 

Albert  W.  Johnson,  P.  J. 
18th — Clarion  County. 

O.  G.  Sloan,  P.  J. 
19th— York  County. 

Nevin  M.  Wanner,  P.  J.;  N.  Sargent  Ross,  J. 
20th — Huntin^on  County,  Mifflin  County  and  Bedford  County. 

Thomas  F.  BaHiEy,  P.  J. 
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2l8t— Schuylkill  Oounly. 

Coufi  of  Oammon  Pleas. 
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22d— Wayne  County. 

Alonzo  T.  Searle,  p.  J. 
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Court  of  Common  Pleas. 
OusTAY  A.  Enduoh,  p.  J.;  Geo.  W.  Wagner,  J. 
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Harry  D.  Sohaeffer,  P.  J. 
24th— Blair  County. 

Thomas  J.  Baldrige,  P.  J. 
26th — Clinton  County;  Cameron  County  and  Elk  County. 

Robert  B.  McCormick,  P.  J. 
26th — Columbia  County  and  Montour  County. 

John  G.  Harman,  P.  J. 
27th — ^Washington  County. 

John  Add.  McIlyaine,  P.  J.;  James  I.  Brownson,  J. 
28th — ^Venango  County. 

George  S.  Criswell,  P.  J. 
29ih — ^Lycoming  Coimty. 

Haryey  W.  Whitehead,  P.  J. 
80th— Crawford  County. 

Thomas  J.  Prather,  P.  J. 
8l8t — ^Lehigh  Coimty. 

Clinton  A.  Groman,  P.  J. 
32d — ^Delaware  County. 

Isaac  Johnson,  P.  J,;  Wiluam  B.  BROOMALLy  J. 
83d — ^Armstrong  County. 

J.  W.  Kmo,  P.  J. 
84th — Susquehanna  County. 

Andrew  B.  Smith,  P.  J. 
86th — ^Mercer  County. 

James  A.  McLaughry,  P.  J. 
86th — ^Beaver  County. 

George  A.  Baldwin,  P.  J. 
87tli — ^Warren  County  and  Forest  County  • 

Watson  D.  Hinckley,  P.  J. 
88tb — ^Montgomery  County. 

Court  of  Common  Pleas.  , 

^    Aaron  S.  Swartz,  P.  J.;  John  Faber  MnxKB,  J. 
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Orphans'  Court. 

WiLLUM  F.  Solly,  P.  J. 
89th— Franklin  County. 

W.  Rush  Qillan,  P.  J. 
40th — ^Indiana  County. 

J.  N.  Langham,  p.  J. 
4l8t — Juniata  County  and  Perry  County. 

Jeremiah  N.  Keller,  P.  J. 
42d— Bradford  County. 

WiLLUM  Maxwell,  P.  J. 
43d — ^Pike  County  and  Monroe  County. 

Samuel  E.  Shull,  P.  J. 
44th — ^Wyoming  County  and  Sullivan  County. 

Charles  E.  Terry,  P.  J. 
45th — ^Lackawanna  County. 

Court  of  Common  Pleas. 

Henry  M.  Edwards,  P.  J.;  Edward  C.  Nswoohb  and  Jakv 

J.  O'NEHiL,  JJ. 

Orphans'  Court. 

M.  F.  Sando,  p.  J. 
46th— Clearfield  County. 

Singleton  Bell,  P.  J. 
47th — Camhria  County. 

Marlin  B.  Stephens,  P.  J.;  Francis  J.  O'Connor,  J. 
48th — McKean  County. 

Joseph  W.  Bouton,  P.  J. 
49th — Centre  County. 

Henry  C.  Quiqley,  P.  J. 
60th— Butler  County. 

Aaron  E.  Reibbr,  P.  J. 
51st — ^Adams  County  and  Fulton  County. 

Donald  P.  McPherson,  P.  J. 
52d — ^Lebanon  County. 

Charles  V.  Henry,  P.  J. 
53d — ^Lawrence  County. 

S.  Plummer  Emery,  P.  J. 
54th — Jefferson  County. 

Charles  Corbe  t,  P.  J. 
55th — ^Potter  County. 

Albert  8.  Heck,  P.  J. 
56th — Carbon  County. 

Laird  H.  Barber,  P.  J. 
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HON.  S.  LESLIE  MESTREZAT 
HON.  WILLIAM  P.  POTTER. 

At  a  meeting  of  the  Bar  of  Allegheny  and  Fayette 
Counties,  held  in  the  Court  Room  in  Pittsburgh  on  the 
22d  day  of  November,  1918,  Chief  Justice  Brown,  in 
presiding,  announced  the  deaths  of  Mr.  Justice  Mbstbb- 
ZAT  and  Mr.  Justice  Potteb  in  the  following  terms : 

The  sore  distress,  brethren  of  the  Bench  and  Bar  of  Pennsyl- 
vania, which  came  to  your  highest  Court  seven  months  ago  and  hag 
called  us  together  at  this  time,  is  without  a  precedent.  Within 
just  a  fortnight  the  Angel  of  Death  beckoned  two  of  its  members, 
and  each  was  ready  for  the  summons,  for  both  had  walked  with 
God  from  childhood.  Our  Brother  Potter,  who  was  first  called, 
was  the  son  of  a  minister  of  the  Gospel,  from  whom  there  came  to 
him  as  his  best  heritage,  moral  and  intellectual  worth.  While 
others  here  will  speak  in  detail  of  the  activities  of  his  busy,  useful 
life,  which  ended  while  the  rays  of  the  day's  sun  were  still  shining 
upon  him  and  before  the  shadows  of  night  had  darkened  over  him, 
it  is  fitting  that  I  speak  a  word  of  respect  and  esteem  for  him  on 
behalf  of  his  colleagues  in  his  judicial  life. 

On  September  25,  1900,  Willum  P.  Potter  was  appointed  a 
member  of  the  Supreme  Court  of  the  State,  to  fill  a  vacancy  caused 
by  the  death  of  Chief  Justice  Henry  Green,  and,  in  1901,  he  was 
elected  for  a  full  term  of  twenty-one  years.  He  brought  to  the 
court  no  judicial  experience,  but  did  bring  to  it  the  always  needed 
helping  hand  of  the  successful  active  practitioner.  From  the  day 
he  came  to  us  until  he  last  sat  with  us  in  the  consultation  room — 
barely  ten  days  before  his  death — ^we  were  constantly  helped  by  his 
large  experience  and  good  judgment  as  a  practitioner,  especially 
when  questions  involving  business  and  commercial  interests  were 
under  consideration,  and  assignments  went  to  him  from  time  to 
time  for  his  aptitude  in  dealing  with  them.  The  hard-working,  in- 
telligent lawyer  became  per  saltum  the  industrious,  painstaking, 
learned  and  conscientious  judge.  Sixty-five  volumes  of  the  State 
Beports  are  the  lasting  memorials  of  his  well -performed  judicial 
labors.    His  consuming  thought  in  every  case  was  the  attainment 
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of  justice.  To  attain  it,  he  was  at  times  inclined  to  be  a  chancellor 
on  the  law  side  of  the  court,  and  would  remain  unmoved  by  the 
pious  regard  of  his  colleagues  for  stare  decisis.  But  whatever  ho 
did  was  done  from  what  his  conscience  told  him  was  right,  and  he 
knew  no  other  guide  in  striving  to  reach  justice  and  truth.  His 
interest  in  the  members  of  the  bar  who  were  in  the  active  practice 
of  their  profession  never  abated,  and  as  a  judge,  he  was,  to  the  end, 
as  amiable,  courteous  and  approachable  to  them  as  he  had  been 
when  their  labors  were  his  own.  To  those  for  whom  I  speak  he  was 
as  companionable  as  he  was  helpful,  and  we  have  missed  and  shall 
miss  the  excellent  qualities  of  the  good  man's  mind  and  heart. 

The  sudden  and  wholly  unexpected  death  of  Judge  Potter  came 
as  a  great  shock ;  that  of  the  lamented  Mestrezat  had  been  looked 
for  many  days,  as  he  lay  a  patient  sufferer  upon  a  bed  from  which 
we  knew  he  would  never  rise.  I  hardly  dare  trust  myself  to  si>eak 
of  him.  We  were  elected  for  full  terms  on  the  same  day,  but  neither 
had  met  the  other  until  we  were  about  to  enter  together  upon 
judicial  duties.  At  the  time  I  was  serving  under  appointment  by 
the  Governor  to  fill  a  vacancy  caused  by  the  death  of  Justice  Henry 
W.  Williams.  In  January,  1900,  Justice  Mestrezat  and  I  took 
our  places  on  the  bench  for  the  constitutional  period.  From  the 
day  he  came  into  the  court  until  the  last  hour  he  was  a  pillar  of 
strength  to  it.  Of  all  the  judges  whom  I  have  known  I  can  recall 
no  one  who  devoted  himself  with  greater  diligence  to  his  official 
duties.  Denied  home  life  when  wife  and  child  were  taken  from 
him,  the  law  became  his  lasting  love.  But  though  this  be  true,  he 
was  of  the  kindliest  disposition  towards  all,  with  a  heart  ever  throb- 
bing in  sympathy  with  human  distress  or  suffering.  No  one  could 
have  been  more  tender  in  his  feelings,  and  he  at  all  times  exhibited 
intense  interest  in  the  welfare  of  the  people.  His  industry,  his 
learning,  the  acuteness  and  accuracy  of  his  understanding,  his 
abiding  sense  of  justice,  his  uprightness  and  courage  as  a  judge, 
and  the  perfect  purity  of  his  life  have  made  his  name  precious  in 
the  sight  of  the  people  he  served  so  long  and  so  well.  Shortly  after 
his  death  it  was  justly  said  of  him  what  may  be  now  truthfully 
repeated:  '^is  opinions  are  founded  upon  justice  and  well  forti- 
fied by  authority.  To  review  them  would  be  to  write  a  digest  of 
the  law  of  Pennsylvania.  It  may  be  said  that  no  Pennsylvania 
Supreme  Court  justice  has  been  more  frequently  reported  in 
Lawyers'  Reports  Annotated,  American  and  English  Annotated 
Cases  and  American  State  Beports,  and  his  reasoning  is  highly 
respected  by  the  judiciary  of  other  states.'' 

Though  he  had  reached  the  allotted  period,  Judge  Mestrezat^ 
until  a  short  time  before  his  death,  gave  promise  of  years  of  con- 
tinued usefulness;  but  it  was  decreed  otherwise,  and,  while  he 
was  still  walking  in  the  old  paths  along  the  ancient  landmarks,  set 
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hy  the  fatheiB,  night  came  upon  him  and  he  feD  asleep;  and  a 
Toice  was  heard  saying,  'liark  the  perfect  man,  and  behold  the 
Txprigkt;  for  the  end  of  that  man  is  peace.'' 

At  the  conclusion  of  the  remarks  of  the  Chief  Justice, 
suitable  addresses  were  made  by  the  following  members 
of  the  Bar^  in  support  of  appropriate  resolutions  on  the 
deceased  justices : 

Thomas  Pattbbson,  Esq.,  L.  K  Pobtbb,  Esq.,  D.  W. 
McDonald^  Esq.,  Obobgb  B.  Gobdbn,  Esq.,  Hon.  John 
D.  Shafbb,  Hon.  Edmund  H.  Bbppbbt,  J.  Botd  Duff, 
Esq.,  Clabbngb  Burlbigh,  Esq.,  Hon.  W.  H.  S.  Thom- 
son and  Jambs  A.  Wakbfibld,  Esq. 
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Fletcher  v.  Wilmington  Steamboat  Company,  Ap- 
pellant. 

Negligence — Steamhoats-^Fogs — Collisions  —  Passengers  —  Case 
for  jury, 

1.  Unusual  caution  is  required  of  those  in  charge  of  vessels  pass- 
ing through  a  fog. 

2.  In  aA  action  against  a  steamhoat  company  for  personal  in- 
juries sustained  by  plaintiff  in  consequence  of  a  collision  between 
a  ferry  boat  and  defendant's  steamboat  upon  which  the  plaintiff 
was  a  passenger,  the  case  was  for  the  jury  where  it  appeared  that 
the  collision  occurred  in  a  dense  fog  and  there  was  evidence  that 
the  captain  of  defendant's  steamboat  failed  to  observe  the  regula- 
tions established  by  the  government  for  boats  in  passing,  as  a  re- 
sult of  which  the  accident  occurred. 

Negligence — Damages — Evidence — Measure  of  damages  —  Pres-' 
ent  value — Expectancy. 

3.  In  an  action  for  personal  injuries,  the  admission  of  evidence 
as  to  the  present  value  of  money  for  different  periods  of  expectancy 
based  upon  total  disability  was  not  error  where  there  was  evidence 
of  plaintiff's  earning  power  before  she  was  injured,  and  that  phe 
was  totally  disabled  by  the  injuries  which  she  sustained. 

4.  In  such  case,  the  trial  judge  properly  charged  the  jury,  ''If, 
however,  you  do  not  believe  that  she  is  totally  incapacitated  for 
work,  but  find  as  a  fact,  as  one  physician  tells  you,  that  she  is  now 
able  to  do  light  work,  then  you  will  consider  compensation  to  her. 

Vol.  ccLxi — 1  (1) 
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instead  of  contemplating  total  loss  of  earning  power,  simply  a 
diminution  or  lessening  of  earning  power." 

Argued  Jan.  17, 1918.  Appeal,  No.  237,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Philadel- 
phia Co.,  Sept.  T.,  1916,  No.  2853,  on  verdict  for  plain- 
tiff, in  case  of  Charity  Fletcher  v.  Wilmington  Steam- 
boat Company.  Pefore  Brown,  C.  J.,  Stewart,  Mosch- 
ziSKBR,  Frazer  and  Walung,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injury.  Be- 
fore Barratt,  p.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  f 2,500  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  rulings  on  evidence,  and  instruc- 
tions to  the  jury. 

Francis  S.  Laws,  of  Lewis,  Adler  d  Laws,  for  appel- 
lant.— The  court  erred  in  admitting  evidence  of  the 
present  value  of  money  for  different  periods  of  expect- 
ancy based  upon  total  disability :  Beck  v.  Baltimore  & 
Ohio  E.  R.  Co.,  233  Pa.  344;  Helmstetter  v.  Pittsburgh 
Rys.  Co.,  243  Pa.  422;  Gallagher  v.  Philadelphia  Rapid 
Transit  Co.,  248  Pa.  304 ;  Saunders  v.  Pittsburgh  Rys. 
Co.,  255  Pa.  348. 

Binding  instructions  should  have  been  given  for  de- 
fendant: Lotz  V.  Baltimore  &  Ohio  R.  R.  Co.,  247  Pa. 
206;  Watkins  v.  Union  Traction  Co.,  194  Pa.  564;  Sul- 
livan V.  Consolidated  Traction  Co.,  198  Pa.  187,     ' 

Victor  Frey,  with  him  Augustus  Trash  Ashton,  for  ap- 
pellee.— The  evidence  complained  of  was  admissible: 
Kerr  v.  Frick,  255  Pa.  452. 

The  question  of  defendant's  negligence  was  for  the 
jury :  The  "Virginia,"  203  Fed.  Repr.  351 ;  The  Bailey 
Gatzert,  170  Fed.  Repr.  101 ;  Siever  v.  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Ry.  Co.,  252  Pa.  1. 
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Opinion  by  Me.  Chief  Justice  Brown,  March  18, 
1918: 

On  the  morning  of  August  27,  1916,  the  appellee  was 
a  passenger  on  a  steamboat  belonging  to  the  defendant 
company,  which  started  from  Philadelphia  for  Wilming- 
ton, Delaware.  Shortly  after  it  left  the  wharf,  when  it 
reached  a  point  in  the  Delaware  river  at  or  near  MifSin 
street,  it  collided  with  a  ferryboat  which  was  neither 
owned  nor  operated  by  the  defendant.  At  the  time  of 
the  collision  the  appellee  was  sitting  on  a  camp  stool  on 
one  of  the  decks  of  the  boat.  The  collision  threw  her 
over  or  across  the  chair  or  stool  on  which  she  was  sitting, 
and  this  action  was  brought  for  the  recovery  of  damages 
for  the  injuries  she  sustained.  Prom  the  judgment  on 
the  verdict  in  her  favor  the  defendant  has  appealed. 

The  question  of  the  defendant's  negligence  as  the  cause 
of  the  collision  was  submitted  to  the  jury  in  a  charge  of 
which  no  complaint  is  made  in  any  of  the  assignments  of 
error.  The  defendant  offered  no  testimony.  At  the 
close  of  plaintiff's  case  it  asked  that  a  verdict  be  directed 
in  its  favor,  on  the  ground  that  nothing  disclosed  in  the 
evidence  submitted  by  the  plaintiff  showed  negligence 
on  its  part.  The  refusal  of  this  request  and  the  overrul- 
ing of  the  motion  for  judgment  non  obstante  veredicto 
constitute  one  of  the  two  complaints  of  the  appellant. 
In  support  of  this  complaint  it  is  urged  that  the  rules 
for  the  government  of  the  movement  of  vessels  when  ap- 
proaching each  other,  which  were  offered  in  evidence  by 
the  plaintiff,  were  being  strictly  observed  by  the  defend 
ant  at  the  time  of  the  collision,  and  it  was  not,  therefore, 
guilty  of  negligence  in  colliding  with  the  ferryboat. 
This  overlooks  the  testimony  of  the  captain  of  that  boat, 
and  it  was  upon  his  testimony  that  the  case  went  to  the 
jury.  He  testified  as  to  the  movements  of  his  boat  com- 
ing up  the  Delaware  from  Gloucester,  and  stated  that, 
wheu  he  reached  a  point  opposite  Mifflin  street,  he  en- 
tered a  bank  of  fog;  that  he  ran  his  boat  at  about  four 
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miles  an  hour,  blowing  his  fog  horn ;  that  he  heard  the 
fog  horn  of  a  boat  coming  towards  him  in  the  fog;  that 
he  was  running  close  to  the  Pennsylvania  shore,  because 
of  some  obstructions  in  the  river  which  he  wished  to 
avoid ;  that  after  he  had  got  into  the  fog  he  saw  ahead 
of  him,  and  coming  in  his  immediate  direction,  the  steam- 
boat of  the  defendant,  between  four  and  five  hundred 
feet  up  the  river  from  him;  that  he  immediately  blew 
two  whistles,  which  meant  that  the  steamboat  was  to 
pass  him  on  the  left  side.  According  to  his  testimony, 
the  rule  of  the  river  as  to  the  passing  of  one  boat  by  an- 
other is  the  same  as  the  rule  of  the  road,  and  ordinarily 
boats  keep  to  the  right  in  passing.  There  is,  however, 
an  exception  to  this,  according  to  Rule  1,  Article  XVIII, 
of  the  pilot  rules.  That  rule,  after  stating  the  general 
regulation,  requiring  each  passing  boat  to  keep  to  the 
right,  provides :  "But  if  the  courses  of  such  vessels  are 
so  far  on  the  starboard  of  each  other  as  not  to  be  con- 
sidered as  meeting  head  and  head,  either  vessel  shall  im- 
mediately give  two  short  and  distinct  blasts  of  her  whis- 
tle, which  the  other  vessel  shall  answer  promptly  by  two 
similar  blasts  of  her  whistle,  and  they  shall  pass  on  the 
starboard  side  of  each  other.  The  foregoing  only  applies 
to  cases  where  vessels  are  meeting  end  on  or  nearly  end 
on,  in  such  a  manner  as  to  involve  risk  of  collision." 
The  captain  of  the  ferryboat  further  testified  that  his 
boat  was  in  the  position  covered  by  this  rule;  that  he 
gave  the  signals  provided  for  by  it ;  that  he  received  no 
answer ;  that  he  then  stopped  his  engines  and  gave  the 
danger  signal  and  started  his  boat  backward,  and  that 
there  was  sufficient  navigable  water  on  the  right  side  of 
his  boat  for  the  steamboat  to  pass  him.  Instead  of  pass- 
ing him  on  the  right  or  starboard  side,  as  the  signal 
from  the  ferryboat  indicated  to  it  that  it  should,  it  did 
not  vary  its  course,  and  struck  the  ferryboat  on  the  port 
side  with  great  force. 

Unusual  caution  is  required  of  those  in  charge  of  ves- 
sels passing  through  a  fog:   The  "Bailor  Gatzert,"  170 
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Fed.  Repr.  101;  The  "Virginia,"  203  Fed.  Repr.  351; 
and  in  view  of  the  testimony  of  the  captain  of  the  ferry- 
boat, the  question  of  the  negligence  of  those  in  charge 
of  the  steamboat  could  not  have  been  taken  from  the 
jury.  It  was  submitted  to  them  under  the  following  cor- 
rect instruction :  "Did  he  (the  captain  of  the  ferryboat) 
give  these  signals  as  he  testifies,  and  did  the  'City  of 
Chester'  negligently,  under  its  high  measure  of  duty  to 
its  passengers,  fail  to  observe  them,  thereby  violating 
the  rule  of  navigation,  and  as  a  consequence  by  its  negli- 
gence bring  about  the  collision?  The  first  point  sub- 
mitted by  counsel  for  the  defendant  states  the  defend- 
ant's position  here  so  accurately  as  to  the  law  that  I  will 
incorporate  it  in  my  general  charge,  and  instruct  you 
at  this  point  that  if  you  believe  that  the  steamer  'City 
of  Chester'  was  proceeding  down  the  Delaware  river  on 
the  twenty-seventh  day  of  August,  1916,  upon  her  proper 
course  and  in  a  proper  manner;  that  she  was  in  charge 
of  competent  and  skillful  navigators,  and  was  being 
operated  and  navigated  in  a  careful,  competent  and 
skillful  manner,  and  that  without  fault  on  her  part  or 
those  in  charge  of  her  she  was  run  into  by  another  boat 
over  which  neither  the  defendant  nor  its  employees  had 
any  control,  then  the  defendant  was  not  responsible  for 
any  injury  resulting  to  the  plaintiflf,  and  your  verdict 
must  be  for  the  defendant.  That  is  correct,  gentlemen  of 
the  jury,  and  I  so  instruct  you.  If,  however,  the  em- 
ployees of  the  defendant  company  were  at  all  negligent, 
if  they  failed  to  recognize  the  signals  of  the  captain  of  the 
'Dauntless,'  if  you  believe  that  he  actually  did  give  them ; 
if  by  the  exercise  of  the  high  degree  of  care  imposed  upon 
them  as  common  carriers  they  could  have  stopped  the 
'City  of  Chester*  or  have  done  anything  else  to  have 
avoided  the  collision,  then  it  was  their  duty  to  have  done 
so,  and  if  they  failed  in  that  duty,  then  they  were  negli- 
gent, and  their  negligence  would  imj)Ose  liability  upon 
the  defendant  company  for  any  injuries  suffered  by  the 
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plaintiff  as  a  result  of  their  negligence."    The  sixth  and 
seventh  assignments  of  eri-or  are  dismissed. 

The  first,  second,  third,  fourth  and  fifth  assignments 
complain  of  the  court's  admission  of  evidence  of  the 
present  value  of  money  for  different  periods  of  expect- 
ancy based  upon  total  disability.  It  appeared  from  the 
testimony  that,  before  the  plaintiff  was  injured,  she  had 
an  earning  capacity  of  from  |6  to  |7  per  week,  and  if 
there  was  evidence  from  which  the  jury  could  fairly  find 
that  she  was  totally  disabled  by  the  injuries  she  sus- 
tained, the  first  five  assignments  of  error  are  without 
merit.  The  jury  could  fairly  have  found  from  the  testi- 
mony of  the  plaintiff  herself,  and  from  that  of  two  of  the 
three  physicians  called,  that  her  injuries  were  perma- 
nent, totally  depriving  her  of  earning  capacity.  From 
the  amount  of  the  verdict  returned,  in  view  of  the  ex- 
pectancy of  the  plaintiff's  life,  the  jury  manifestly  did 
not  find  that  she  was  totally  disabled.  In  submitting  the 
question  of  her  total  disability  to  them,  the  learned 
trial  judge  correctly  charged  as  follows:  "If,  however, 
you  do  not  believe  that  she  is  totally  incapacitated  for 
work,  but  find  as  a  fact,  as  her  one  physician  tells  you, 
that  she  is  now  able  to  do  light  work,  then  you  will  con- 
sider compensation  to  her,  instead  of  contemplating  total 
loss  of  earning  power,  simply  a  diminution  or  lessening 
ei  earning  power.'' 

The  first  five  assignments  of  error  are  also  dismissed, 
and  the  judgment  is  affirmed. 


Twersky  v.  Pennsylvania  Railroad  Company,  Ap- 
pellant 

Negligence  —  Railroad  companies  —  Paeaengers  alighting  from 
irams — Fall — Contributory  negligence. 

Where  in  an  action  to  recover  damages  for  personal  injuries,  it 
appeared  that  plaintiff  had  been  a  passenger  on  a  railroad  train 
which  had  come  to  a  stop  at  a  station;   that  the  platform  of  the 
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car  and  tbe  station  platform  were  on  the  same  level,  but  that  there 
was  a  space  between  to  give  sufBcient  clearance  to  the  train  when 
in  motion;  that  while  plaintiff  was  going  from  the  car  platform 
to  the  station  platform,  she  stepped  into  the  open  space  and  fell, 
suffering  the  injuries  complained  of;  but  where  it  further  appeared 
that  she  walked  so  close  to  the  passenger  in  front  of  her  that  she 
was  not  able  to  see  the  open  space  had  she  looked  for  it;  and  where 
there  was  nothing  to  show  that  the  person  in  front  was  detaining 
her  or  that  there  was  pressure  by  those  following  her,  and  no 
reason  suggested  why  she  could  not  have  increased  the  distance  be- 
tween herself  and  the  passenger  in  front,  she  was  clearly  guilty  of 
contributory  negligence  in  failing  to  look  where  she  was  going,  and 
the  jury  having  found  a  verdict  for  plaintiff,  the  court  should  have 
entered  judgment  for  defendant  n.  o.  v. 

Argued  Jan.  21, 1918.  Appeal,  No.  263,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Philadelphia 
C!o.,  June  T.,  1915,  No.  3876,  on  verdict  for  plaintiff,  in 
case  of  Bebecca  Twersky  v.  Pennsylvania  Railroad  Com- 
pany. Before  Potter,  Stbwabt,  Mosghziskbb,  Frazbb 
and  Walling,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Baebatt,  p.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |2,800  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict  for 
defendant  and  in  refusing  to  enter  judgment  for  defend- 
ant n.  o.  V. 

Francis  B.  Biddle,  with  him  Sharswood  Brinton,  for 
appellant. — There  was  no  negligence  on  the  part  of  the 
defendant  company:  McNeill  v.  Millville  Coal  Co.,  12 
Luz.  Leg.  Reg.  Rep.  205 ;  Keiser  v.  Lehigh  Valley  R.  R. 
Co.,  212  Pa.  409;  Presser  v.  Dougherty,  239  Pa.  312; 
Peam  v.  West  Jersey  Perry  Co.,  143  Pa.  122 ;  Bernhardt 
v.  W.  Penna.  R.  R.  Co.,  159  Pa.  360;  Ginn  v.  Penna.  R. 
B.  Co.,  220  Pa.  552;  Sutton  v.  Penna.  R.  R.  Co.,  230  Pa. 
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523;  Graham  v.  Penna.  Co.,  139  Pa.  149;  Keller  v.  H. 
M.  &  F.  Passenger  Ry.  Co.,  149  Pa.  65 ;  Rothchild  v.  Cen- 
tral R.  R.  Co.  of  N.  J.  Co.,  163  Pa.  49 ;  Kurf  ess  v.  Harris, 
195  Pa.  385;  Lafflin  v.  The  Buflfalo  &  S.  W.  R.  R.  Co.,  106 
N.  Y.  136;  Ryan  v.  Manhattan  Ry.  Co.,  121  N.  Y.  126; 
Fox  V.  Mayor  of  N.  Y.,  77  N.  Y.  (70  Hun.)  181;  Lizzie 
Woolsey  v.  Brooklyn  Heights  R.  R.  Co.,  123  N.  Y.  App. 
Div.  631;  Boyce  v.  Manhattan  R.  R.  Co.,  118  N.  Y.  314; 
Rogers  v.  Trustees  of  New  York  &  Brooklyn  Bridge,  11 
N.  Y.  App.  Div.  141;  New  York,  New  Haven  &  Hartford 
R.  R.  V.  Lincoln,  223  Fed.  896;  Mary  Gibson  v.  New 
York  Consolidated  R.  R.  Co.,  173  N.  Y.  App.  Div.  125; 
Welch  V.  Boston  Elevated  Ry.  Co.,  187  Mass.  118;  Will- 
worth  V.  Boston  Elevated  Ry.  Co.,  188  Mass.  220;  Falk- 
ins  V.  Boston  Elevated  Ry.  Co.,  188  Mass.  153 ;  Ansen  v. 
Boston  Elevated  Ry.  Co.,  205  Mass.  32. 

The  plaintiff  was  guilty  of  contributory  negligence: 
Farley  v.  Philadelphia  Traction  Co.,  132  Pa.  58;  Smith 
V.  Brooklyn  Heights  R.  R.  Co.,  129  App.  Div.  635. 

William  Morgan  Mamtgomery,  with  him  Samuel  R. 
Lazowick  and  E.  Clinton  Rhoada,  for  appellee,  cited: 
Brooks  V.  Philadelphia  &  Reading  R.  R.  Co.,  218  Pa.  1 ; 
James  v.  Snellenburg,  244  Pa.  365;  Mack  v.  Pittsburgh 
Rys.  Co.,  247  Pa.  598;  Langin  v.  Trustees  of  New  York 
&  Brooklyn  Bridge,  10  N.  Y.  App.  Div.  529;  Boyce  v. 
Manhattan  Ry.  Co.,  118  N.  Y.  314;  Rogers  v.  Trustees  of 
the  New  York  &  Brooklyn  Bridge,  11  N.  Y.  App.  Div. 
141;  New  York,  N.  H.  &  H.  R.  Co.  v.  Lincoln,  223  Fed. 
Repr.  896;  Windels  v.  Interborough  Rapid  Transit  Co., 
49  Misc.  646,  98  N.  Y.  Supp.  854;  Woolsey  v.  Brooklyn 
Heights  R.  Co.,  123  N.  Y.  App.  Div.  631 ;  Fox  v.  Mayor  of 
New  York,  5  N.  Y.  App.  Div.  349,  39  N.  Y.  Supp.  309; 
Ryan  v.  Manhattan  Ry.  Co.,  49  Hun  609 ;  Lakin  v.  South 
Side  El.  R.  R.  Co.,  178  HI.  App.  176;  Harrington  v.  Bos- 
ton El.  Ry.  Co.,  108  N.  E.  943. 
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Opinion  by  Mb.  Justice  Stewart,  March  18, 1918 : 
On  the  afternoon  of  the  3d  of  July,  1915,  the  plaintiff, 
a  middle  aged  woman,  unescorted,  was  a  passenger  on 
one  of  defendant  company's  trains,  her  destination  being 
North  Philadelphia,  where  she  intended  to  alight.  She 
had  boarded  the  train  at  New  York,  and  had  arrived  on 
schedule  time,  4 :  45  p.  m.  The  passenger  station  at  this 
point  is  provided  with  a  raised  platform,  which  is  on  a 
level  with  the  platform  of  the  car  when  the  train  stops. 
The  car  platform  is  a  trapdoor  which  is  let  down  when 
the  car  stops  and  the  door  of  the  car  is  opened  for  the 
discharge  of  the  passengers.  There  is  always,  in  such 
cases  where  the  station  platform  is  elevated,  somewhat 
of  a  space  between  the  station  platform  and  the  car  plat- 
form. This  is  required  in  order  to  give  sufficient  clear- 
ance to  passing  trains.  On  arrival  at  North  Philadelphia 
station  plaintiff  left  her  seat,  and,  with  two  or  three 
other  passengers  walking  in  advance  of  her,  she  proceed- 
ed out  to  the  platform  of  the  car.  When  about  to  step 
from  this  platform  over  to  the  station  platform  she  en- 
countered the  open  space  between  the  platforms,  which 
she  had  not  previously  observed,  and  into  which  she 
stepped  with  one  of  her  feet,  with  the  result  that  she  re- 
ceived the  injury  of  which  she  complains,  and  for  which 
she  claimed  to  recover  damages  in  the  present  action,  re- 
ferring the  accident  to  negligence  of  the  defendant  com- 
pany in  failing  to  provide  for  passengers  at  this  point  a 
safe  means  of  exit  from  the  car.  As  the  case  was  submit- 
ted to  the  jury  it  presented  two  questions  of  fact  for 
their  determination :  first,  the  question  of  negligence  of 
the  defendant,  and  second,  the  question  of  plaintiff's  con- 
tributory negligence.  Both  issues  were  found  in  favor 
of  the  plaintiff  and  a  verdict  in  her  favor  was  accordingly 
rendered.  A  motion  for  judgment  for  defendant,  on  the 
whole  record,  non  obstante,  was  refused  and  judgment 
on  the  verdict  was  directed.  To  this  order  of  the  court 
exception  was  taken,  and  it  is  made  the  subject  of  defend- 
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ant's  fifth  assignment  of  error,  the  only  assignment  nec- 
essary to  be  here  considered. 

Whether  in  the  light  of  the  evidence  the  defendant 
came  short  of  its  legal  duty,  which  is  to  so  construct  and 
maintain  its  platforms  in  the  condition  tiat  they  may  be 
used,  without  danger,  by  a  passenger  exercising  ordinary 
care  (Graham  v.  Penna.  Co.,  139  Pa.  149),  is  a  question 
in  regard  to  which  there  may  be  diversity  of  view ;  but 
that  question  calls  for  no  consideration  here,  inasmuch  as 
the  plaintiff's  testimony  discloses  in  unmistakable  way 
contributory  negligence  on  her  part.  In  broad  daylight, 
with  her  eyes  open,  herself  unenctimbered  with  baggage 
of  any  character,  with  entire  freedom  of  limb,  with  noth- 
ing requiring  haste  on  her  part,  she  apparently  walked 
this  platform  with  as  much  unconcern  and  indifference 
for  her  own  safety  as  one  would  walk  the  floor  of  his 
own  domicile  with  which  he  was  familiar.  She  did  not 
see  this  open  space  between  the  platforms,  into  which  she 
stepped,  until  after  she  had  been  extricated  therefrom. 
She  says  that  if  she  had  seen  it  she  would  have  avoided  it. 
But  why  did  she  not  see  it?  The  only  answer  that  can 
be  made  is  that  she  did  not  see  it  because  she  did  not 
look.  This  is  her  own  explanation ;  when  advancing  on 
the  platform  toward  the  open  space,  she  was  following 
some  three  or  four  passengers  who  had  left  the  car  be- 
fore she  did ;  the  one  passenger  immediately  in  her  front 
was  a  woman  wearing  a  trailing  dress  and  carrying  a 
suit  case;  plaintiff  was  so  close  to  this  woman  that  she 
could  not  see  the  open  space  had  she  looked  directly 
down;  whether  the  trailing  dress,  or  the  suit  case  or 
both  interfered  is  a  matter  about  which  she  was  some- 
what indefinite  in  her  statement,  but  she  leaves  it  in  no. 
doubt  that  she  attributes  her  failure  to  observe  the  open 
space  as  due  wholly  to  the  circumstance  that  she  was 
following  too  closely  upon  the  passenger  next  in  advance 
with  her  to  admit  of  her  looking  down.  She  makes  no 
complaint  that  this  person  was  detaining  her,  or  that^ 
there  was  pressure  by  those  following  her,  nor  does  she 


Digitized  by  VjOOQ IC 


TWEBSKY  V.  PENNA.  R.  R.  CO.,  AppeUant.         U 
1918.]  Opinion  of  the  Court. 

suggest  any  reason  whatever  why  she  could  not  at  her 
own  pleasure  have  increased  the  distance  between  her- 
self and  the  passenger  in  front.  The  insufficiency  of  the 
excuse  she  gives  for  not  seeing  the  open  space  becomes 
apparent  when  it  is  considered  that  with  knowledge  of 
the  fact  that  because  of  her  i>osition^  so  close  behind  the 
w(Hnan  walking  next  in  advance  of  her,  she  was  prevent- 
ed from  seeing  what  lay  directly  in  her  path,  she  chose 
to  retain  that  position  when  there  was  nothing  requiring 
her  so  to  do.  A  moment's  delay  on  her  part  would  have 
prejudiced  nothing,  and  would  have  enabled  her  with 
a  mere  loc*  to  take  in  the  whole  situation  with  respect 
to  her  own  safety.  All  that  we  have  said  is  derived  from 
the  plaintiff's  own  testimony,  and  it  leaves  it  not  open  to 
question  that  her  own  want  of  ordinary  care  was  a  con- 
tributing factor  in  the  accident.  The  duty  resting  on 
the  railroad  company  rises  no  higher  than  to  make  and 
keep  its  stations  safe  for  persons  exercising  ordinary 
care.  When  injury  results  to  anyone  who  fails  in  this 
regard,  the  law  charges  the  injury  to  the  party's  heed- 
lessness as  the  proximate  cause. 

Defendant's  motion  for  judgment  non  obstante  should 
have  prevailed.    The  judgment  is  reversed. 


Dolan  et  aL  v.  Schoen  et  al.,  Appellants. 

Municipalities — Cities  of  the  third  class — Act  of  June  2,1,  1913, 
P.  L,  668,  676 — Municipal  contracts — Improvements — Repairs — 
Competitive  bidding — Equity — Injunction — Taxpayer's  hUL 

1.  Where  the  charter  act  of  a  city  prescribes  the  method  or  formal 
mode  of  making  municipal  contracts,  it  must  be  observed,  and  if 
not  executed  in  conformity  therewith  a  contract  is  not  enforceable 
against  the  municipality. 

2.  Under  Sec.  5,  Article  4,  of  the  Act  of  June  27,  1913,  P.  L. 
568-676,  relating  to  the  government  of  cities  of  the  third  class,  con- 
tracts for  improvements  to  a  city  hall,  including  new  heating, 
lighting  and  plumbing  systems,  new  partitions,  stairways,  windows. 
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entrances,  etc.,  must  be  let  as  provided  by  the  act;  and  cannot  be 
paid  for  out  of  a  contingent  fund  without  competitive  bidding. 

3.  To  hold  that  a  contingent  fund  created  to  meet  incidental 
expenses  and  necessary  repairs  could  be  used  for  the  permanent 
alteration  and  remodeling  of  public  buildings  would  practically 
abrogate  this  section  of  the  statute. 

4.  While  some  of  the  work  may  properly  be  classed  as  ordinary 
repairs,  yet  as  that  is  blended  with  the  other  it  cannot  be  made 
the  basis  for  a  separate  claim. 

6.  In  a  taxpayer's  suit  to  enjoin  a  city  of  the  third  class  from 
paying  and  a  contractor  f  roin  collecting  the  cost  of  improvements  to 
the  city  hall,  it  appeared  that  the  city  council  had  appropriated 
$2,500  for  the  improvements;  that  plans  and  specifications  were 
prepared  by  the  architect  and,  upon  due  advertisement,  bids  were 
submitted,  and  a  tabulation  showed  that  the  improvements 
would  cost  nearly  $2,000  more  than  the  appropriation.  The  bids 
were  rejected  and  the  amoimt  appropriated  for  the  improvement 
transferred  to  the  contingent  fund.  Thereafter,  a  city  official  con- 
sulted with  some  of  the  contractors,  and  secured  new  bids  without 
advertising,  ignoring  the  original  plans  and  specifications.  The 
mayor  and  council  let  contracts  on  such  new  bids  and  the  work 
was  proceeded  with,  so  that  the  interior  of  the  building  was  entirely 
changed.  The  work  was  well  done  and  no  fraud  was  alleged.  Held, 
the  lower  court  properly  decided  that  the  cost  of  the  improvement 
could  not  be  recovered  by  the  contractors  because  the  contracts 
had  not  been  let  after  competitive  bidding  as  required  hy  the  Act 
of  1918. 

Argued  Feb.  iS,  1918.  Appeal,  No.  116,  Jan.  T.,  1917, 
by  defendants,  from  decree  of  C.  P.  Schuylkill  Co.,  Nov. 
T.,  1916,  No.  1,  awarding  an  injunction,  in  case  of  Hugh 
Dolan,  for  himself,  and  for  such  other  taxpayers  as  may 
become  parties,  v.  Jacob  B.  Schoen,  Hiram  S.  Davies,  J. 
Oren  Bearstler,  George  W.  Jungkurth,  Councilmen ;  F. 
Pierce  Mortimer,  Mayor;  Harry  K.  Portz,  City  Con- 
troller, and  Frank  W.  Leib,  Treasurer  of  the  City  of 
Pottsville;  C.  Messersmith,  A.  C.  Hasler,  Jacob  F. 
Speacht,  George  M.  Knoll,  Charles  O.  Faust  and  H.  W. 
Lord.  Before  Potter,  Sthwart,  Moschziskbe,  Fbazbe 
and  Walung,  JJ.    Affirmed. 
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Bill  in  equity  for  injunction.    Before  Bbchtel,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  on  final  hearing  awarded  the  injunction. 
Defendants  appealed. 

Errors  assigned  were  in  dismissing  exceptions  to  find- 
ings of  fact  and  law  and  the  decree  of  the  court. 

E.  P.  Leuschner  and  James  B.  ReUly,  for  appellants. 

E.  D.  Smith,  for  appellee. 

Opinion  by  Mr.  Justice  Walling,  March  18, 1918: 
This  is  a  taxpayer's  bill  to  restrain  the  expenditure  of 
public  money.  Pottsville  is  a  city  of  the  third  class; 
and,  at  the  beginning  of  1916,  its  councilmen  decided  to 
remodel  and  improve  the  city  hall.  For  such  purpose 
twenty-five  hundred  dollars  were  included  in  the  general 
appropriation  ordinance  for  that  year.  An  architect 
was  employed  to  prepare  plans  and  specifications,  and 
thereafter,  upon  due  advertisement,  bids  were  submitted 
for  different  parts  of  the  work,  a  tabulation  of  which 
showed  that  the  improvement  would  cost  nearly  two 
thousand  dollars  more  than  the  sum  appropriated,  and 
the  bids  were  rejected.  Then  the  council,  transferred  the 
twenty-five  hundred  dollars  to  a  contingent  fund. 
Hiram  S.  Davies,  a  member  of  council  was  superintend- 
ent of  parks  and  public  property,  and  as  such  took  a 
leading  part  in  this  matter.  He  consulted  with  some 
who  had  submitted  bids  and  with  others ;  took  them  to 
the  city  hall  and  verbally  explained  what  was  to  be  done 
in  the  different  branches  of  the  work ;  secured  new  bids 
on  such  explanations  without  advertising,  and  ignoring 
the  original  plans  and  specifications.  The  mayor  and 
council  let  contracts  on  such  new  bids  and  the  work 
was  proceeded  with.  The  improvement  as  so  made  cost 
about  two  thousand  dollars ;  and  included  new  heating, 
lighting  and  plumbing  systems;    also  new  partitions, 
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stairs,  doors,  windows,  etc.  It  also  included  some  exca- 
vation and  the  construction  of  a  new  drain  in  the  base- 
ment, and  the  removal  of  the  tower;  also  plastering, 
painting,  papering,  etc.  As  stated  by  the  court  below, 
"It  consisted  in  the  remodeling  of  the  city  hall;  new 
rooms  were  added;  bathrooms  put  in;  stircases 
changed ;  hall  built.  In  fact,  the  interior  of  the  build- 
ing was  completely  changed."  So  far  as  appears  the 
work  was  well,  economically  and  honestly  done  and  no 
fraud  is  alleged.  However,  plaintiff  filed  this  bill  to  en- 
join the  city  authorities  from  paying  and  the  contract- 
ors from  collecting  for  the  same,  on  the  ground  that  the 
work  had  been  illegally  done.  A  preliminary  injunction 
was  granted  as  prayed  for,  which  the  court  below  made 
permanent  after  final  hearing.    Defendants  appealed. 

We  are  all  of  the  opinion  that  the  decree  was  right 
under  the  law.  Section  5  of  Art.  IV  of  the  Third  Class 
City  Act  of  June  27,  1913,  P.  L.  568,  576,  known  as  the 
Clark  Act,  provides,  inter  alia,  "All  stationery,  paper 
and  fuel  used  in  the  council  and  in  other  departments  of 
the  city  government,  and  all  work  and  materials  required 
by  the  city,  shall  be  furnished,  and  the  printing,  adver- 
tising, and  all  other  kinds  of  work  to  be  done  for  the  city, 
except  ordinary  repairs  of  highways  and  sewers  and 
other  public  improvements,  shall  be  performed,  under 
contract  to  be  given  to  the  lowest  responsible  bidder, 
under  such  regulations  as  shall  be  prescribed  by  ordi- 
nance  Council  may  by  ordinance  provide  a  con- 
tingent fund  for  necessary  repairs  or  incidental  ex- 
penses, not  otherwise  provided  for  in  the  general  ap- 
propriations, and  such  funds  may  be  expended  without 
advertising  for  bids."  The  work  here  was  not  done 
under  contract  given  to  the  lowest  responsible  bidder. 
In  fact  all  the. competitive  bids  had  been  rejected  and 
these  contracts  were  let  by  private  arrangement  on  dif- 
ferent conditions.  The  claims  cannot  be  sustained  un- 
der the  exception  as  to  ordinary  repairs,  for  the  chancel- 
lor properly  finds  that  the  improvements  in  question 
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were  not  ordinary  repairs.  Neither  can  they  be  included 
nnder  the  term  necessary  repairs  or  incidental  exi)enses. 
Council  evidently  did  not  regard  the  improvements  to 
the  city  hall  as  necessary  repairs  to  be  made  from  the 
contingent  fund  without  advertising  for  bids,  as  they 
embraced  that  expense  in  the  general  appropriation 
ordinance  and  advertised  for  bids.  True,  as  the  chan- 
cellor finds,  some  of  the  work  may  properly  be  classed 
as  ordinary  repairs,  but  as  that  is  blended  with  the  other 
it  cannot  be  made  the  basis  for  a  separjate  claim.  To 
hold  that  a  contingent  fund  created  to  meet  incidental 
expenses  and  necessary  repairs  could  be  used  for  the  per- 
manent alteration  and  remodeling  of  public  buildings 
would  practically  abrogate  this  section  of  the  statute. 
Council  might  have  changed  their  plans  and  readver- 
tised  for  bids,  but  they  could  not  evade  the  law  by  the 
attempted  creation  of  a  contingent  fund  and  by  denomi- 
nating the  improvement  necessary  repairs.  New  par- 
titions, new  stairways,  new  windows,  new  entrances, 
etc.,  cannot  pass  as  necessary  repairs.  While  here  no 
actual  loss  resulted,  yet  the  statute  requiring  important 
municipal  work  to  be  open  to  competition  is  a  valuable 
protection  to  the  public  and  cannot  be  ignored. 

The  provision  stated  in  the  above  quoted  section  is  not 
new  to  the  statutes  of  this  Commonwealth.  It  appears 
in  the  Wallace  Act  of  May  23,  1874,  P.  L.  230,  and  in 
subsequent  legislation,  and  has  been  construed  by  this 
court.  In  Mazat  v.  Pittsburgh,  137  Pa.  548,  it  is  held 
(p.  561) :  "It  cannot  be  doubted  that  the  true  intent  of 
the  Act  of  1874,  and  the  ordinance  passed  in  pursuance 
thereof,  regulating  the  awarding  of  public  contracts  is 
to  secure  to  the  city  the  benefit  and  advantage  of  fair 
and  just  competition  between  bidders,  and  at  the  same 
time  close,  as  far  as  possible  every  avenue  to  favoritism, 
and  fraud  in  its  varied  forms."  See  also  Louchheim  v. 
Philadelphia,  218  Pa.  100.  In  considering  a  similar 
provision  relating  to  cities  of  the  second  class  in  the 
very  recent  case  of  Philadelphia  Company  v.  City  of 
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Pittsburgh,  253  Pa.  147,  our  Brother  Mbstrbzat,  in  de- 
livering the  opinion  of  the  court  (p.  151),  says:  "We 
have  uniformly  held  in  numerous  decisions,  and  it  may 
now  be  regarded  as  the  general  rule  in  this  State,  that 
where  the  charter  act  of  a  city  prescribes  the  method  or 
formal  mode  of  making  municipal  contracts,  it  must  be 
observed,  and  if  not  executed  in  conformity  therewith 
a  contract  is  not  enforceable  against  the  municipality." 
The  assignments  of  error  are  overruled  and  the  decree 
is  affirmed  at  the  costs  of  the  appellants. 


Compton  V.  Williamsport  Iron  &  Nail  Company, 
Appellant. 

'  Negligence— Master  and  servant — Safe  place  to  work — Assump- 
tion of  risk — Case  for  jury. 

Where,  in  an  action  to  recover  damages  from  plaintiff's  employer 
for  personal  injuries  sustained  by  plaintiff  while  at  -work,  it  ap- 
peared that  plaintiff  was  required  to  mount  machinery  to  shove 
certain  timbers  in  place,  that  he  should  have  been  given  a  plank 
to  stand  upon,  but  that  the  foreman  told  him  he  could  find  none 
and  the  plaintiff  would  have  to  do  the  best  he  could ;  that  an  arti- 
ficial light  was  generally  kept  in  the  room,  but  that  on  the  morning 
of  the  accident,  it  was  not  burning;  and  that  plaintiff  slipped 
from  his  position  while  endeavoring  to  shove  the  timbers  in  place 
whereby  the  injuries  complained  of  were  caused,  the  case  was  for 
the  jury  and  a  verdict  and  judgment  for  plaintiff  were  sustained. 

Argned  Feb.  19, 1918.  Appeal,  No.  33,  Jan.  T.,  1918, 
by  defendant,  from  judgment  of  C.  P.  Lycoming  Co., 
Dec.  T.,  1916,  No.  276,  on  verdict  for  plaintiff,  in  case  of 
James  S.  Compton  v.  Williamsport  Iron  &  Nail  Co.,  a 
Corporation  incorporated  under  the  laws  of  the  State  of 
Pennsylvania.  Before  Brown,  C.  J.,  Potter,  Stewart, 
Frazer  and  Walling,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Whitehead,  P.  J.,  filed  the  following  opinion  sur  de- 
fendant's motion  for  judgment  n.  o.  v. 
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The  plaintiff  in  this  case  I^d  been  employed  as  a  pud- 
dler  by  the  defendant  for  some  years  prior  to  the  acci- 
dent for  which  damages  are  claimed. 

For  some  time  prior  to  October  26, 1915,  the  puddling 
department  of  the  defendant  company  was  not  running, 
and  the  plaintiff,  with  others,  was  working  at  various 
kinds  of  work  around  the  mill,  and  on  October  26, 1915, 
was  engaged  in  making  repairs  preparatory  to  startuf^ 
the  puddling  department. 

On  the  morning  of  October  26,  1915,  the  plaintiff  and 
two  other  persons,  one  of  whom  was  the  foreman  of  the 
defendant,  were  about  to  raise  some  heavy  rolls  in  the 
puddling  department,  and  in  order  to  raise  the  rolls  it 
was  necessary  to  place  two  heavy  timbers  upon  beams, 
which  beams  were  from  eighteen  to  twenty  feet  above  the 
rolls,  and  the  foreman  ordered  plaintiff  to  go  up  to  where 
said  timbers  were  and  to  shove  the  ends  back. 

In  order  to  reach  the  timbers  plaintiff  ascended  a  lad- 
der to  the  roof  of  the  engine  room,  which  roof  was  about 
eight  feet  above  the  puddling  floor.  From  this  roof 
plaintiff  was  compelled  to  climb  a  post  to  a  plate  or 
beam,  which  plate  or  beam  was  about  eight  feet  above  the 
roof  of  the  engine  room. 

In  attempting  to  go  from  this  plate  or  beam  to  where 
the  timbers  were,  he  stepped  on  another  beam  with  one 
foot  and  on  a  pipe  with  the  other  foot,  and  from  some 
cause  fell  and  was  injured.  The  beam  and  pipe  from 
which  plaintiff  fell  were  about  sixteen  feet  and  six  inches 
above  the  floor  of  the  puddling  room. 

At  the  time  of  the  accident  plaintiff  was  endeavoring 
to  reach  a  plank  which  a  few  days  before  he  had  placed 
some  few  feet  from  where  the  accident  happened,  and 
which  plank  he  wanted  to  use  in  moving  the  timber. 

Plaintiff  testified  that  if  a  plank  would  have  been  se- 
cured by  defendant  and  placed  upon  the  beams  where  he 
was  required  to  go  in  order  to  do  as  ordered,  the  work 
required  could  have  been  safely  done,  but  that  the  fore- 
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man  said  ^^e  could  And  no  plank  and  the  plaintiff  would 
have  to  do  the  best  he  could." 

The  plaintiff  further  testified  that  when  it  was  light  he 
was  quite  familiar  with  the  place,  but  that  he  had  never 
been  there  before  when  it  was  dark. 

The  foreman  testified  that  he  ordered  the  plaintiff  to 
go  up  and  move  the  timber  and  that  the  plaintiff  had  to 
olbey  that  order.  He  also  testified  that  plaintiff  had  to 
go  over  the  engine  room  roof  to  get  to  this  place  where 
the  timbers  were  and  that  the  footing  was  not  very  good 
where  the  timbers  were,  and  that  the  place  was  not  too 
light  at  any  time. 

Other  witnesses  testified  that  an  artificial  light  had  al- 
ways been  used  at  the  place  where  the  accident  happened, 
but  that  it  was  out  of  commission  on  that  morning  and 
was  not  burning. 

The  engineer  for  defendant  testified  that  a  light  was 
intended  for  that  place  and  that  a  light  was  always 
there,  but  that  the  dynamo  was  out  of  commission  on 
that  morning  and  therefore  the  light  was  not  burning. 

Upon  the  part  of  the  defendant,  Mr.  Daubert  testified 
that  on  the  morning  of  the  accident  the  light  was  out  of 
commission. 

Mr.  W.  D.  Jenkins,  superintendent  for  defendant,  tes- 
tified that  he  gave  orders  to  Mr.  Oehrli  (the  foreman)  to 
do  the  work  in  which  plaintiff  was  engaged  at  the  time 
of  the  accident. 

This  testimony  raises  two  questions,  namely : 

(a)  Did  the  defendant  fail  and  neglect  to  furnish  the 
plaintiff  with  reasonably  safe  means  to  reach  the  place 
to  which  he  was  ordered  by  defendant  to  go,  and  if  so 
was  such  failure  and  neglect  the  cause  of  the  accident? 

(b)  Did  the  defendant  fail  to  furnish  sufficient  light 
to  enable  the  plaintiff  to  reach  the  place  to  which  he  was 
ordered  to  go,  and  if  not  was  such  failure  the  cause  of 
the  accident? 

Both  of  these  questions  were  for  the  jury  under  the  evi- 
dence. 
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Mr.  Oehrli,  the  f oreman,  testified  that  he  had  been  at 
the  place  of  the  acfcident  different  times,  observed  the 
conditions,  and  if  a  man  exercised  ordinary  care  he  could 
go  in  and  out  there  without  injury,  but  that  the  footing 
was  not  very  good.  He  also  testified  that  he  had  ordered 
plaintiff  to  go  to  the  place,  which  plaintiff  was  trying  to 
reach  at  the  time  of  the  accident,  and  that  plaintiff  was 
expected  to  obey  such  order. 

If  the  footing  was  not  very  good  it  was  the  duty  of  the 
foreman  to  call  the  attention  of  the  plaintiff  to  this  fact 
before  he  ordered  him  to  go  over  the  place.  Or  if  the 
footing  was  unsafe  then  the  plaintiff  should  not  have 
been  ordered  to  go  there  until  a  reasonably  safe  footing 
was  provided. 

When  the  question  of  whether  or  not  the  employer  fur- 
niAed  reasonably  safe  means  to  his  employee  to  reach  a 
place  to  which  the  said  employee  has  been  ordered  to  go 
is  to  be  determined,  such  question  must  be  submitted  to 
the  jury,  unless  the  testimony  is  so  clear  and  precise  that 
but  one  inference  could  be  drawn,  which  is  not  the  fact 
in  this  case. 

Prior  to  the  morning  of  the  accident  an  artificial  light 
had  been  kept  burning  at  the  place  of  the  accident,  but 
on  the  morning  of  the  accident  the  light,  because  the 
motor  was  out  of  commission,  was  not  burning. 

There  is  no  evidence  showing  that  defendant  could  not 
have  secured  some  other  light  to  light  up  the  place  dur- 
ing the  time  plaintiff  was  doing  what  he  was  ordered  to 
do.  The  fact  that  defendant  kept  an  artificial  light 
burning  at  this  place  is  some  evidence  that  defendant 
considered  such  a  light  necessary  for  the  safety  of  its 
employees ;  at  least  such  inference  might  be  drawn  from 
such  facts. 

Under  all  the  evidence  the  court  was  compelled  to  sub- 
mit this  case  to  the  jury,  and  as  the  only  motion  is  for 
judgment  n.  o.  v.  the  motion  should  be  overruled. 

Verdict  for  plaintiff  for  $2,583.00  and  judgment  there- 
on.   Defendant  appealed. 
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Errors  assigned,  among  others,  were  in  refusing  to  di- 
rect a  verdict  for  defendant  and  in  refusing  to  enter 
judgment  for  defendant  n.  o.  v. 

O.  E.  Sprout,  with  him  Candor  d  Munson,  for  appel- 
lant 

Don  M.  La/rrahee,  with  him  N.  M.  Edwards,  for  appel- 
lee. 

Per  Cubiam,  March  18, 1918  : 

That  this  case  was  for  the  jury  satisfactorily  appears 
from  the  opinion  of  the  learned  president  judge  of  the 
court  below  overruling  defendant's  motion  for  judgment 
n.  o.  V. 

Judgment  affirmed. 


Caddy,  Appellant,  v.  Harleigh-Brookwood  Coal 
Company. 

Negligence — Mines  and  mining — Coal  company — Death  of  work* 
man — Uninsxdated  wire — Proximate  cause  —  Evidence  —  A  lleged 
electrification  of  watch — Absence  of  hums  on  body  or  clothes — 
Judgment  for  defendant  n.  o,  v. 

In  an  action  against  a  coal  mining  company  to  recover  for  the 
death  of  plaintiff's  husband,  a  miner,  alleged  to  have  been  oc- 
casioned by  coming  in  contact  with  electric  wires  in  defendant's 
mine,  plaintiff's  theory  being  that  a  pipe  deceased  was  carrying  had 
come  in  contact  with  an  uninsulated  overhead  wire,  judgment  was 
properly  entered  for  the  defendant  non  obstante  veredicto  where 
there  was  no  proof  that  deceased,  who  was  suffering  from  incurable 
heart  trouble,  had  in  any  manner  come  in  contact  with  the  wire; 
and  it  appeared  that  the  attending  physician  and  others  who  ex- 
amined deceased  found  nothing  in  or  on  the  body  or  clothing  indi- 
cating bums  from  electricity ;  and  plaintiff  relied  mainly  upon  the 
condition  of  a  nickel  watch  which  deceased  wore  under  a  covering 
of  two  shirts  at  tbe  time  of  his  death,  and  which  a  jeweler,  who 
examined  it  over  a  year  after  the  death  of  the  decedent,  testified 
had  been  electrified. 
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Argued  Feb.  19, 1918.  Appeal,  No.  329,  Jan.  T.,  1917, 
by  plaintiff,  from  judgment  of  C.  P.  Schuylkill  Co.,  Nov. 
T.,  1915,  No.  276,  entered  for  defendant  non  obstante 
veredicto  in  case  of  Harriet  Caddy  v.  Harleigh-Brook- 
wood  Coal  Company.  Before  Brown,  C.  J.,  Pottbe, 
Stewart,  Frazer  and  Walung,  J  J.   Affirmed. 

Trespass  for  death  of  plaintiff's  husband.  Before 
MOSER,  J. 

From  the  record  it  appeared  that  on  June  1, 1915,  the 
time  of  the  death  of  plaintiff's  husband,  Arthur  Caddy, 
he  was  employed  in  the  mine  of  the  defendant  company. 
On  that  day  he  went  into  a  tunnel  with  a  fellow  work- 
man, named  Timmons,  in  search  of  pipe.  They  found  a 
piece  of  pipe  about  twelve  feet  long  in  the  tunnel  but,  as 
it  was  not  fit  for  use,  they  did  not  take  it.  Caddy  ex- 
amined the  pipe  from  one  end,  while  the  other  end  was 
on  the  bottom  of  the  tunnel.  There  was  no  evidence  that 
Caddy  lifted  the  pipe  from  the  bottom  of  the  tunnel,  or 
that  he  touched  the  exposed  electric  wire  in  the  tunnel 
with  the  pipe,  or  that  there  was  any  noise  or  flash  indi- 
cating contact  with  the  wire,  or  that  there  was  any  evi- 
dence of  contact  on  the  pipe  or  on  the  wires,  or  that  there 
was  any  burn  or  any  other  mark  from  electricity  on  de- 
ceased's body  or  on  his  clothing.  Before  he  fell,  deceased 
called  out  to  Timmons  to  know  where  he  was.  Deceased 
was  then  seen  to  stumble  from  the  middle  of  the  track 
in  the  tunnel  and  on  toward  a  gangway,  with  out- 
stretched hands,  and  fall  into  a  ditch.  At  the  time  he 
called  for  Timmons  he  had  nothing  in  his  hands,  nor  had 
he  anything  in  his  hands  as  he  stumbled  on  toward  the 
gangway.  Caddy  was  lifted  from  the  ditch  and  was  car- 
ried to  the  bottom  of  the  slope,  where  efforts  were  made 
to  revive  him,  but  without  avail.  In  a  short  while  the 
body  was  taken  to  the  top  of  the  slope  where  it  was 
promptly  examined  by  a  doctor.  He  found  nothing  in  or 
on  the  body  or  clothing  indicating  bums  from  electricity. 
The  body  was  then  conveyed  to  deceased's  home,  where 
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two  of  his  fellow  workmen  removed  the  clothing  from  the 
body,  washed  it  and  turned  it  over  to  the  undertaker  who 
embalmed  it  and  otherwise  prepared  it  for  burial.  These 
men  did  not  find  anything  on  the  clothing  or  body  show- 
ing the  presence  of  electricity.  A  small  nickel  watch 
was  found  in  the  upper  left  pocket  of  decedent's  vest  and 
this  was  given  to  the  widow  who  put  it  away  in  a  cup- 
board drawer.  The  deputy  coroner,  a  physician,  called 
the  next  day,  after  the  body  had  been  embalmed,  and  as 
such  oflBicer  made  a  cursory  examination  of  it.  There 
was  no  post  mortem.  He  testified  that  Caddy  suffered 
from  incurable  heart  disease,  mitral  regurgitation,  and 
that  he  had  treated  him  for  this.  Almost  a  year  and  a 
half  after  Caddy's  death,  and  nearly  a  year  after  bring- 
ing suit,  plaintiff  discovered  through  a  jeweler  that  the 
watch  was  magnetized  or  electrified.  At  the  time  of  his 
death  Caddy  wore  two  shirts  and  a  vest  and  in  the  upper 
left  pocket  of  the  vest  he  carried  a  nickel  open  faced 
watch.  When  this  watch  was  taken  from  his  clothing  it 
was  running,  and  there  was  a  dark  spot  on  the  back  of 
it  which  Mrs.  Caddy  testified  was  not  there  when  her 
husband  went  to  work  that  morning.  There  was  evi- 
dence that  the  watch  remained  in  a  drawer  untouched 
from  Caddy's  death  until  the  date  of  its  examination  by 
the  jeweler. 

Action  was  brought  upon  the  theory  that  the  electric- 
ity alleged  to  be  found  in  the  watch  came  from  the  ex- 
posed wires,  that  the  pipe  carried  the  current  upon  con- 
tact, and  that  the  current  entered  Caddy's  body  and 
killed  him. 

Verdict  for  plaintiflF  for  |3,695.80. 

Subsequently  the  lower  oourt  entered  judgment  for 
defendant  non  obstante  veredicto.     Plaintiff  appealed. 

Error  assigned,  among  others,  was  in  entering  judg- 
ment for  defendant  n.  o.  v. 

M.  A.  Kilker,  with  him  John  J.  Moran,  for  appellant. 
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M.  M.  Burke,  with  him  P.  H.  Burke,  for  appellee. 

Per  Curiam,  March  18,  1918: 

The  judgment  for  the  defendant,  non  obstante  vere- 
dicto, is  affirmed  on  the  following  from  the  opinion  of 
the  judge,  specially  presiding,  directing  it  to  be  entered : 
"Granting,  for  the  purposes  of  this  argument,  that  the 
testimony  adduced  warranted  the  finding  by  the  jury 
that  the  defendant,  in  permitting  the  charged  wires  to 
remain  exposed  and  uninsulated  for  a  period  of  two 
months,  failed  to  exercise  due  care  under  the  circum- 
stances, and  that  the  deceased  was  not  guilty  of  con- 
tributory negligence,  nevertheless  we  are  of  the  opinion 
that  the  plaintiff  failed  to  show  that  the  defendants  neg- 
ligence was  the  cause  of  her  husband's  death  or  that  he 
died  from  electric  shock." 

Judgment  affirmed. 


Reap  et  al.  v.  Dougher  et  al.,  Appellants. 

Ejectment — Tenants  in  common — Possession  hy  coiena/nt  —  Ad^ 
verse  possession — Conflicting  evidence — Witnesses — Competency — 
Acts  of  May  28,  1887,  P.  L.  168,  Section  6,  and  June  11,  1891,  P. 
L.  287 — Case  for  jury, 

1.  Where  a  co tenant  sets  up  adverse  possession  against  another 
cotenaut,  he  must  show  distinct  notice  of  his  changed  attitude  con- 
cerning his  occupancy  to  the  other  cotenant  followed  by  twenty- 
one  years  of  actual,  hostile  possession.  The  acts  op  declarations 
relied  upon  as  showing  such  changed  attitude  must  be  the  equiva- 
lent of  an  actual  ouster. 

2.  In  an  action  of  ejectment  where  plaintiffs  were  entitled  to 
the  property  claimed  by  adverse  possession,  if  defendant  had  not 
obtained  title  by  possession  adverse  to  plaintiffs,  it  was  admitted 
that  plaintiffs  and  those  under  whom  they  claimed  had  been  in 
possession  from  1868  until  1888  when  defendants  went  into  pos- 
session. Plaintiffs  offered  evidence  to  prove  that  their  possession 
continued  thereafter  for  a  sufficient  time  to  give  them  title.  It  ap- 
peared that  defendant  was  in  possession  from  the  time  of  his  entry 
for  more  than  twenty-one  years,  but  plaintiffs  contended  that  his 
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possession  was  not  adverse  to  theirs.  It  also  appeared  that  plaintiffs 
and  certain  others  held  as  cotenants,  that  defendant  had  married 
one  of  the  eotenants,  and  plaintiffs  contended  that  the  defendant 
entered  on  the  premises  in  right  of  his  wife  as  a  tenant  in  com- 
mon, not  in  his  own  right.  Defendant  contended  that  he  entered 
in  his  own  right  and  that  plaintiffs  had  notice  that  he  claimed 
in  his  own  right.  The  evidence  was  conflicting  and  the  trial  jud^e 
submitted  the  case  to  the  jury  who  found  a  verdict  for  plaintiffs 
upon  which  judgment  was  entered.    Held,  no  error. 

3.  In  such  case  defendant  and  his  wife  were  rendered  incom- 
petent by  the  Act  of  May  23,  1887,  P.  L.  168,  Section  6,  Clause  E, 
to  testify  to  anything  occurring  prior  to  the  death  of  the  mother 
of  the  plaintiffs,  who  claimed  her  interest  in  the  property. 

4.  In  such  case  there  is  no  merit  in  the  contention  that  the  de- 
fendant and  his  wife  were  made  competent  to  so  testify  by  the  Act 
of  June  11,  1891,  P.  L.  287,  relating  to  the  competency  of  wit- 
nesses, where  no  offer  was  made  to  prove  by  them  anything  within 
the  purview  of  that  act. 

Argued  Feb.  25, 1918.  Appeal,  No,  164,  Jan.  T.,  1917, 
by  defendants,  from  judgment  of  C.  P.  Lackawanna  Co., 
June  T.,  1913,  No.  108,  on  verdict  for  plaintiff  in  case  of 
Mary  Beap,  Thomas  Dougherty,  Thomas  Ruane,  Mary 
Grace  Ruane  and  Hazel  Ruane,  by  their  next  friend  and 
Guardian,  ^ames  Mullen,  v.  Catherine  Dougher  and 
Michael  J.  Dougher.  Before  Brown,  C.  J.,  Pottbe, 
Stewart,  Moschzisker  and  Walung,  JJ.    Affirmed. 

Ejectment. 

The  facts  appear  from  the  following  opinion  by  Terry, 
P.  J.,  specially  presiding,  sur  defendants  motion  for  new 
trial : 

In  this  action  of  ejectment  of  the  plaintiffs  are  Mary 
Reap  and  Thomas  Dougherty,  children  of  Patrick 
Dougherty,  deceased,  and  Mary  Grace  Ruane  and  Hazel 
Ruane,  grandchildren  of  said  decedent,  and  Thomas 
Ruane,  their  father.  The  defendants,  when  the  case  was 
called  for  trial,  were  Catherine  Dougher,  daughter  of 
said  decedent,  and  her  husband,  Michael  Dougher,  and 
also  Leonard  Loftus  and  Annie  Loftus,  grandchildren 
of  said  decedent,  by  their  father  and  guardian  ad  litem, 
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Henry  Lof  tus.  However,  early  in  the  trial,  it  appearing 
that  there  had  been  no  service  upon  any  of  the  Loftus 
family,  they  were  all  eliminated  and  the  case,  by  agree- 
ment, proceeded  against  Catherine  Dougher  and  her 
husband,  Michael  J.  Dougher,  only,  as  defendants. 

Title  out  of  the  Commonwealth  was  admitted.  Plain- 
tiflfs*  amended  abstract  showed  that  they  claimed  title 
to  the  land  in  controversy  by  adverse  possession — that 
of  their  deceased  ancestor,  Patrick  Dougherty,  from 
1868  until  his  death  in  1879,  and  thereafter  such  posses- 
sion continued  by  his  widow  and  his  children  for  a 
period  more  than  long  enough,  added  to  that  of  the  de- 
ceased, to  ripen  into  title  by  continuous  adverse  posses- 
sion— ^for  more  than  twenty-one  years. 

The  defendant,  Michael  J.  Dougher,  denied  the  right 
of  possession  asserted  by  the  plaintiffs,  and  averred  title 
in  himself  by  his  own  adverse  possession  for  more  than 
twenty-one  years  preceding  the  suit.  His  wife,  disclaim- 
ing title  herself,  set  up  that  of  her  husband,  as  alleged 
by  him. 

Upon  the  trial  it  appeared,  without  contradiction,  that 
Patrick  Dougherty,  the  father,  went  into  the  exclusive 
and  adverse  possession  of  the  land  in  1868,  and  lived 
upon  it,  improving  it  and  exercising  acts  of  ownership 
thereon,  until  his  death,  intestate,  in  1879.  His  widow 
and  some  of  his  children  continued  their  residence  on  the 
property  until  the  widow^s  death,  in  1901.  There  was 
also  testimony  by  Thomas  Buane,  one  of  the  plaintiffs, 
that  he  and  his  wife  Winifred — daughter  of  Patrick 
Dougherty — ^had  possession  of  a  house  on  the  land  from 
1904  until  her  death,  in  1909. 

Michael  J.  Dougher  went  upon  the  land  in  1888,  and 
he  claimed  he  had  since  had  adverse  possession  thereof. 
However,  as  he  was,  at  the  time  of  such  entry,  married 
to  Catherine  Dougherty,  it  became  a  question  of  fact 
whether  he  entered  by  virtue  of  her  tenancy  in  common 
with  her  brother  and  sisters,  or  adversely  to  them.  Of 
eoane,  if  his  entry  on  the  premises  was  in  his  wife's 
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right  as  tenant  in  common  lie  could  not  gain  title  by  ad- 
verse possession  without  first  giving  distinct  notice  to 
the  other  heirs  of  his  changed  attitude  concerning  his  oc- 
cupancy, and  that  thenceforth  he  would  claim  possession 
in  his  own  right;  and  then  it  was  incumbent  on  him  to 
show  actual,  hostile  possession  for  twenty-one  years  fol- 
lowing such  notice:  Cannon  v.  Jackson,  252  Pa.  257, 
and  cases  therein  cited.  And  the  acts  or  declarations 
relied  upon  as  showing  such  changed  attitude  must  be 
the  equivalent  of  an  actual  ouster :  Johns  v.  Johns,  244 
Pa.  48. 

The  issue  being  as  stated,  testimony  was  adduced  ac- 
cordingly, pro  and  con,  by  plaintiffs  and  defendants,  and 
it  devolved  upon  the  jury  to  determine  by  their  verdict 
the  controverted  questions.  Certainly  the  court  could 
not  ignore  such  dispute  and  assume  the  decision  of  the 
case  as  a  matter  of  law. 

We  need  not  discuss  seriatim  the  reasons  for  a  new 
trial  complaining  of  alleged  errors  in  the  charge  to  the 
jury,  including  answers  to  points,  upon  the  phase  of  the 
tenancy  in  common  of  the  children  and  heirs  of  Patrick 
Dougherty,  and  involving  the  nature  of  the  entry  of 
Michael  J.  Dougher,  etc.  All  such  complaints — ^and 
they  are  the  principal  ones  urged — ^we  think  are  in  dis- 
regard of  the  well  established  rules,  (1)  that  the  posses- 
sion of  one  tenant  in  common  inures  to  the  benefit  of  all 
of  them,  and  (2)  the  one  we  have  adverted  to — ^that  when 
one  such  tenant  sets  up  adverse  possession  against  his 
cotenants  he  must  show  that  at  the  inception  of  such 
claim  he  gave  them  clear  notice  thereof.  We  did  not, 
however,  confine  the  jury  to  this  view  of  the  case,  but 
distinctly  instructed  them  that  if  Dougher  entered  under 
a  claim  for  himself,  in  hostility  to  the  heirs,  he  inter- 
rupted the  continuity  of  their  possession,  preventing  a 
recovery  by  them;  and  that  if  Dougher  entered  ad- 
versely the  question  of  tenancy  in  common  had  nothing 
to  do  with  his  rig^hts. 

When  Mary  Reap,  one  of  the  plaintiffs,  was  called  to 
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the  witness-stand  defendants'  counsel  objected  to  her 
competency  to  testify  to  anything  occurring  in  the  life- 
time of  Mrs.  Loftus.  After  some  argument  an  agree- 
ment was  placed  of  record  eliminating  the  Loftns  de- 
fendantSy  whereupon  the  objection  was  overruled.  No 
other  objection  was  interposed  nor  was  there  afterwards, 
by  reason  of  developments  of  the  trial,  any  motion  to 
strike  out  Mrs.  Heap's  testimony.  No  further  conten- 
tion has  been  made  that  she  was  an  incompetent  witness, 
and  the  question  is  not  raised  upon  this  rule. 

It  is,  however,  contended  by  defendant's  counsel  that 
we  erred  in  holding  that  Mr.  and  Mrs.  Dougher  were  in- 
competent to  testify  to  anything  occurring  in  the  life- 
time of  Winifred  Buane,  nee  Dougherty,  now  deceased, 
her  children  being  parties  plaintiff  and  claiming  her  in- 
terest in  the  property.  Of  course,  if  Mr,  Dougher  was 
incompetent  for  such  reason  his  wife  was  also:  Bitner 
V.  Boone,  128  Pa.  567;  Burke  v.  Burke,  240  Pa.  379. 

It  seemed  to  us  upon  the  trial,  and  we  are  of  that  opin- 
ion still,  that  under  clause  E  of  Section  5  of  the  Act  of 
May  23, 1887,  P.  L.  158,  Michael  J.  Dougher  was  incom- 
petent, upon  the  state  of  the  record  and  the  facts  men- 
tioned, to  testify  to  anything  that  occurred  prior  to  the 
death  of  Winifred  Buane,  his  interest  clearly  being  ad- 
verse to  that  of  Mrs.  Buane,  and  her  right  in  the  subject 
in  controversy  having  passed  by  the  act  of  the  law  to  her 
children,  who  are  parties — and  that  is  what  we  held. 
See  generally:  Duffield  v.  Hue,  129  Pa.  94;  Sutherland 
V.  Boss,  140  Pa.  379;  Crothers  v.  Crothers,  149  Pa.  201; 
Paschall  v.  Pels,  207  Pa.  71;  Burke  v.  Burke,  240  Pa. 
379.  Counsel  for  defendants  in  their  brief,  invoke  the 
Act  of  June  11,  1891,  P.  L.  287,  to  sustain  their  conten- 
tion that  the  Doughers  were  competent  witnesses.  The 
answer  to  this  is,  that  no  offer  was  made  to  prove  by 
them  anything  within  the  purview  of  that  statute.  If 
counsel  meant  to  rely  on  that  act  they  should  have  so 
stated  and  specified  what  it  was  they  intended  to  prove, 
permitted  by  its  provisions. 
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In  regard  to  the  complaint  of  the  rejection  of  an  offer 
of  the  record  of  a  prior  ejectment  suit  by  a  stranger  to 
this  case  against  Mary  Dougherty,  widow  of  the  said 
Patrick  Dougherty,  it  is  sufficient  to  say  that  the  latter's 
children,  who  are  parties  here,  were  not  made  parties 
thereto.  Besides,  while  the  record  was  not  produced, 
we  understood  it  did  not  show  that  the  possession  of  said 
children  was  disturbed. 

We  have  given  due  consideration  to  the  argument  of 
counsel  for  defendants,  and  to  the  authorities  cited  by 
them,  but  have  not  been  convinced  we  committed  any 
error  justifying  another  trial.  We  think  the  case  was 
properly  tried  and  fairly  submitted  to  the  jury,  and  that 
their  verdict  should  not  be  set  aside. 

Verdict  for  plaintiffs  and  judgment  thereon.  Drfend- 
ants  appealed. 

Errors  assigned,  among  others,  were  charge  of  tne 
court  and  various  rulings  on  evidence. 

W.  W.  Watson,  with  him  W.  8.  DieM  and  Albert  L. 
Watson,  for  appellants. 

P.  L.  Walsh,  for  appellee. 

Pbb  Curiam,  March  18, 1918: 

The  judgment  in  this  case  is  affirmed  on  the  opinion 
of  the  learned  judge  below,  specially  presiding,  overrul- 
ing defendants'  motion  for  a  new  trial. 


Bell  et  al.,  Appellants,  v.  Scranton  Trust  Company. 

Trusts  and  trustees— Corporate  loan — Mortgage  to  trustee  as  se- 
curity— Failure  to  insure  premises — Destruction  hy  fire — LiahiUty 
of  trustee— Contracts — Construction. 

Where  a  corporation  executed  a  mortgage  to  a  trust  company  to 
secure  the  payment  of  a  bond  issue,  and  thereafter  the  property  of 
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the  corporation  was  destroyed  by  fire,  and  an  action  was  brought 
by  a  committee  of  the  bondholders  of  the  corporation  against  the 
trust  company  for  its  failure  to  enforce  an  alleged  covenant  in  the 
mortgage  as  to  fire  insurance,  a  rule  for  judgment  was  properly 
discharged,  where  it  appeared  that  the  covenant  declared  upon  did 
not  appear  in  the  mortgage,  and  that  the  mortgage  expressly  pro- 
vided "it  is  further  covenanted  and  agreed  that  trustee  phall  not 

incur  any  liability  by  reason  of  any  loss- arising  from  failure 

of  the  (mortgagor)  to  keep  the  mortgaged  premises insured." 

Argued  Feb.  26, 1918.  Appeal,  No.*357,  Jan.  T.,  1917, 
by  plaintiflfs,  from  order  of  C.  P.  Lackawanna  Co.,  May 
T.,  1917,  No.  82,  discharging  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  in  case  of  J.  C.  Bell, 
W.  B.  Schaeffer,  O.  P.  Beinhard,  Henry  W.  Dunning 
and  S.  B.  Kams,  a  committee  for  the  protection  of  the 
bondholders  of  the  Bohr  McHenry  Distilling  Company, 
to  the  use  of  all  bondholders  entitled,  v.  The  Scranton 
Trust  Co.  Before  Bbown,  C.  J.,  Potter,  Stewart, 
MosGHZiSKER  and  Walmng,  JJ.    Affirmed. 

Assumpsit  against  trustee  for  failure  to  enforce  the 
covenants  of  a  corporation  mortgage.  Before  Nev^- 
COMB,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  lower  court  entered  an  order  dismissing  plaintiffs^ 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense.   Plaintiffs  appealed. 

Error  assigned,  among  others,  was  in  dismissing  the 
rule  for  judgment. 

Mulford  Morris  and  A.  L.  Williams,  for  appellants. 

H.  A.  Knapp,  of  Knapp,  O'Malley,  Hill  and  Harris, 
with  him  F.  W,  Wheaton,  and  O'Brien  &  Kelly,  for  ap- 
pellee.    • 

Per  Curiam,  March  18, 1918 : 

The  Bohr  McHenry  Distilling  Company  executed  a 
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mortgage  to  The  Scranton  Trust  Company,  as  trustee,  to 
secure  the  payment  of  an  issue  of  bonds.  The  property 
of  the  distilling  company  was  destroyed  by  fire,  and  this 
action  was  brought  by  a  committee  of  the  bondholders 
against  the  trust  company  for  its  failure  to  enforce  an 
alleged  covenant  of  the  distilling  company  in  the  mort- 
gage as  to  fire  insurance.  The  cause  of  action,  as  set 
forth  in  the  statement  of  claim,  is  upon  said  alleged  cove- 
nant, but  judgment  was  refused  by  the  court  below  for 
the  reason  that  the  covenant  declared  upon  is  not  to  be 
found  in  the  mortgage.  This  is  true,  and  it  may  be 
added  that  the  following  covenant  appears  in  the  same: 
"And  it  is  further  covenanted  and  agreed  that  trustee 
shall  not,  nor  shall  any  future  trustee  or  trustees  incur 
any  liability  by  reason  of  any  loss  arising  ft^m  failure 
of  the  distilling  company  to  keep  the  mortgaged  prem- 
ises and  the  bonded  whiskey  insured  as  herein  provided.'^ 
The  discharge  of  the  rule  for  judgment  is  affirmed. 


Siglin  et  al.  v.  Armour  &  Company,  Appellant. 

Workmen's  compensation — Injury  in  course  of  employment — 
Motor  trucTc — Driver's  helper — Voluntary  giving  up  of  sectt — FaU 
from  running  hoard — Award, 

Where  the  helper  of  a  driver  of  a  motor  truck  voluntarily  gave 
up  his  seat  to  girls  on  the  way  home  from  work  and  stood  on  the 
running  board,  and  the  truck  then  resumed  its  journey  and  struck 
an  obstruction  in  the  road,  causing  him  to  fall  and  sustain  fatal 
injuries,  he  was  injured  while  engaged  in  the  course  of  his  em- 
ployment and  his  widow  and  children  were  properly  awarded  com- 
pensation. 

Argued  Feb.  26,  1918.  Appeal,  No.  12,  Jan.  T.,  1918, 
by  defendant,  from  judgment  of  C.  P.  Lackawanna  Co., 
June  T.,  1917,  No.  265,  dismissing  appeal  frotn  Work- 
men's Compensation  Board  in  case  of  Louise  Siglin,  Ger- 
trude Siglin,  John  Siglin,  Francis  Siglin  and  Elizabeth 
Siglin  V.  Armour  &  Company.    Before  Beown,  C.  J., 
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Potter,  Stewart,  Moschziskbr  and  Walling,  JJ.    Af- 
firmed. 

Appeal  from  award  of  compensation  by  Workmen's 
Compensation  Board. 

The  facts  appear  from  the  following  opinion  by  Nbw- 
COMB,  J. : 

The  referee  awarded  compensation  to  the  widow  and 
children  of  one  Harry  Siglin,  who  came  to  his  death  by 
accident  while  in  defendant's  employ.  The  award  was 
affirmed  by  the  Board  of  Compensation  and  from  that 
decision  defendant  takes  this  appeal.  Deceased  was  fa- 
tally hurt  by  a  fall  from  his  employer's  motor  truck,  on 
its  return  from  an  out-of-town  delivery  of  goods,  in 
.  charge  of  a  driver  to  whom  deceased  was  a  helper.  He 
was  standing  on  the  running  board,  or  at  least  with  one 
foot  on  the  board,  and  was  thrown  off  by  a  jolt  occa- 
sioned by  an  obstruction  in  the  road.  The  driver  and 
two  girls  on  the  seat  were  not  disturbed  by  the  jolt.  De- 
ceased had  voluntarily  given  up  his  seat  and  taken  to 
the  running  board,  in  order  to  give  the  girls  a  ride  when 
they  were  overtaken  on  the  road.  That  circumstance 
gives  rise  to  the  question  raised  by  appellant,  viz: 
whether  deceased  was  at  that  particular  time  in  the 
course  of  his  employment,  to  which,  some  color  is  lent  by 
the  fact  that  of  his  own  volition  he  had  stopped  the  car, 
given  up  what  proved  to  be  a  place  of  safety  and  taken 
one  obviously  of  less  safety,  not  in  furtherance  of  the 
master's  business  but  to  help  the  girls  on  the  way  home 
from  their  work. 

Appellant  takes  the  negative  and  its  contention  is  sup- 
ported by  a  very  able  argument;  but  the  impression  re- 
mains that  it  only  convicts  deceased  of  contributory 
negligence  which  can  avail  nothing  in  cases  of  this  kind. 
Had  he  suffered  an  injury  while  on  the  ground  for  the 
puri)ose  of  taking  on  the  passengers,  a  different  question 
would  be  presented.  But  having  resumed  his  appointed 
journey,  he  wais  no  doubt  in  course  of  his  employment 
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thereafter,  no  matter  in  what  part  of  the  truck  he  placed 
himself.  The  finding  of  the  referee  having  been  affirmed 
by  the  board,  the  burden  must  be  deemed  to  be  on  the  ap- 
pellant to  clearly  establish  the  alleged  error,  and  of  that 
we  are  not  convinced. 

The  lower  court  dismissed  the  appeal  from  the  Work- 
men's Compensation  Board.     Defendant  appealed. 

Error  assigned,  among  others,  was  in  dismissing  the 
appeal  from  the  Workmen's  Compensation  Board. 

W.  L.  Hill,  of  Knapp,  O'MaXley,  Bill  d  Harris,  for  ap- 
pellant. 

Harold  A.  Scragg,  for  appellee. 

Pee  Curiam,  March  18,  1918: 

When  the  husband  and  father  of  the  appellees  was 
jolted  from  the  truck  of  the  appellant,  he  was  in  the 
course  of  his  employment  with  it.  How  he  happened  to 
be  sitting  where  he  was  at  the  time  he  was  jolted  from 
the  truck  is  utterly  immaterial,  and  the  judgment  is  af- 
firmed on  the  opinion  of  the  learned  court  below  sustain- 
ing the  action  of  the  referee  and  the  compensation  board. 


Nevins  et  al.  v.  The  Delaware  &  Hudson  Co.,  Ap- 

I)ellant. 

Negligence — Animals  —  Yidoua  mule  —  Boy  on  sled  —  Kiclc  of 
mule — Death — Conirihutory  negligence — Case  for  jury — Excessive 
verdict — Reduction  of  verdict 

1.  In  an  action  to  recover  for  the  death  of  plaintifPs  fourt^n- 
year-old  son  resulting  from  his  being  kicked  in  the  head  by  defend- 
ant's mule,  the  questions  of  the  negligence  of  the  defendant  and 
the  contributory  negligence  of  the  deceased  were  for  the  jury  and 
a  verdict  for  the  plaintiffs  will  be  sustained  where  it  appeared  that 
deceased  and  certain  companions  were  coasting  down  a  hill  on  a 
bobsled  and  crossed  the  road  on  which  the  mule  was  standing,  in 
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charge  of  defendant's  driver;  that  as  deceased  came  within  four 
feet  of  the  mule  it  kicked  him  on  the  head  inflicting  injuries  from 
which  his  death  resulted;  that  at  the  time  of  the  occurrence  de- 
ceased was  the  fourth  boy  on  the  sled,  which  was  being  steered  by 
an  eighteen-year-old  companion;  and  there  was  evidence  that  on 
previous  occasions  the  mule  had  shown  vicious  propensities  and  had 
kicked  other  i>er8on8,  and  that  defendant  had  knowledge  of  such 
fact 

2.  In  such  case  the  lower  court  properly  reduced  the  verdict  of 
$5,013  in  favor  of  the  plaintiffs  which  was  grossly  excessive  to 
$2,864.79,  the  reduced  amount  representing  the  estimated  probable 
earnings  of  deceased  during  minority  less  the  cost  of  his  main- 
tenance and  education. 

Argued  Feb.  26, 1918.  Appeal,  No.  34,  Jan.  T.,  1918, 
by  defendant,  from  judgment  of  C.  P.  Lackawanna  Co., 
June  T.,  1915,  No.  532,  on  verdict  for  plaintiffs  in  case  of 
Robert  Nevins  and  Anna  Nevins  v.  The  Delaware  and 
Hudson  Company.  Before  Brown,  C.  J.,  Pottbe, 
Stewart,  Moschziskbr  and  Walling,  JJ.    Affirmed. 

Trespass  for  the  death  of  plaintiffs*  son.  Before  Max- 
well, P.  J.,  specially  presiding. 

Prom  the  record  it  appeared  that  on  the  afternoon  of 
December  23,  1914,  Joseph  Nevins,  the  deceased,  and 
several  companions  were  coasting  upon  a  public  road 
upon  a  bobsled.  They  had  gone  down  three  times  and 
were  going  up  the  hill  from  their  third  trip  when  they 
passed  John  Coleman,  defendant's  mule  driver,  coming 
down  the  road  on  his  way  to  the  mule  bam,  riding  one 
mule  and  leading  another  by  a  rope  or  chain.  The  boys 
reached  the  top  of  the  hill  and  after  waiting  three  or 
four  minutes  for  the  mules  to  get  out  of  their  way  started 
down  the  hill  again  on  their  fourth  trip.  After  they  had 
gotten  part  way  down  they  discovered  the  mules  still  in 
the  public  road.  They  then  called  to  Coleman  who 
pulled  the  mules  into  the  opposite  gutter  so  that  as  the 
sled  passed  them  the  mules  were  standing  diagonally 
across  the  road  close  to  the  gutter.  The  hind  mule,  the 
one  that  was  being  led,  was  approximately  four  or  four 
Vol.  oclxi — 3 
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and  a  half  feet  from  them.  As  they  passed  this  mule  he 
kicked  with  his  hind  feet  or  foot  and  struck  two  of  the 
boys  in  the  head,  slightly  injuring  one  and  crushing  the 
skull  of  Joseph  Nevins.  From  the  effects  of  the  injury 
he  died  on  January  3, 1915. 

It  appeared  that  Thomas  McGowan,  an  eighteen-year- 
old  boy,  was  riding  in  front  of  the  bobsled  and  was 
steering  at  the  time  of  the  accident,  and  that  Joseph 
Nevins  was  the  fourth  on  the  sled  as  they  came  down  the 
hill. 

There  was  evidence  that  the  mule  which  kicked  the  de- 
ceased was  of  a  vicious  and  bad  disposition ;  that  it  had 
been  owned  by  defendant  company  for  some  four  or  five 
years  prior  to  the  accident ;  and  that  the  defendant  com- 
pany, through  its  mine  bosses  or  assistant  mine  bosses 
or  driver,  had  actual  knowledge  of  the  vicious  tendencies 
of  the  mule  as  to  its  kicking  and  biting.  There  was 
proof  that  the  mule  had  kicked  other  persons  on  numer- 
ous occasions. 

Verdict  for  plaintiffs  for  |5,013  which  was  subsequent- 
ly reduced  by  the  court  to  |2,864.79,  representing  the 
estimated  probable  earnings  of  the  deceased  during  his 
minority,  less  the  cost  of  maintenance  and  education. 
Defendant  appealed. 

Error  assigned,  among  others,  was  in  refusing  defend- 
ant's motion  for  judgment  n.  o.  v. 

W.  J.  Torrey,  with  him  James  H.  Torrey,  for  appel- 
lant. 

David  J,  Reedy,  with  him  J.  E.  Brennan,  for  appel- 
lees. 

Per  Curiam,  March  18,  1918 : 

In  view  of  the  testimony  as  to  the  viciousness  of  the 
mule  which  kicked  plaintiffs  son,  the  negligence  of  the 
defendant  company  was  for  the  jury.     The  contributory 
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negligence  of  the  boy,  nearly  fourteen  years  of  age  at  the 
time  he  was  killed,  was  also  a  question  of  fact.  The  ver 
diet  was  grossly  excessive,  but,  in  the  exercise  of  his 
discretion,  the  learned  trial  judge,  specially  presiding, 
greatly  reduced  it.  As  it  is  not  to  be  further  interfered 
with,  it  is  now  affirmed. 


Winter  v.  ^etz  &  Son,  Ltd.,  Appellant. 

Principal  and  agent — Oratuiiaus  agent — Sale  of  real  estate — 
Judgment  on  mortgage — Failure  to  inform  purchaser  of  judgment 
— Alleged  neglect  of  duty — Judgment  for  defendant  n.  o.  v. 

Plaintiff  purchased  a  saloon  property  and  business  and  as  part 
consideration  therefor  assumed  payment  of  indebtedness  of  the 
seller  to  the  defendant  which  was  secured  by  mortgages  on  the 
property.  In  order  to  safeguard  its  interests  defendant  assisted 
in  arranging  for  the  conveyance  of  the  real  estate  and  in  procuring 
a  transfer  of  the  license.  Three  years  thereafter  the  property  was 
sold  on  a  levari  facias  issued  upon  a  judgment  on  the  first  mort- 
gage which  judgment  defendant  had  secured  prior  to  the  purchase. 
Thereafter  plaintiff  brought  an  action  of  trespass  against  the  de- 
fendant complaining  that  he  had  failed  to  inform  him  that  the 
first  mortgage  had  been  reduced  to  judgment  at  the  time  of  the 
purchase.  There  was  no  evidence  that  defendant  undertook  to 
examine  the  title  to  the  premises  for  the  plaintiff  or  to  insure 
him  against  encumbrances.  At  the  time  of  the  settlement  plain- 
tiff's attorney  was  present  and  had  in  his  possession  a  report  show- ' 
ing  that  the  first  mortgage  had  been  reduced  to  judgment.  The 
lien  on  the  first  mortgage  was  no  greater  in  amount  after  judg- 
ment had  been  entered  upon  the  scire  facias  than  before,  all  costs 
and  overdue  interest  having  been  paid  upon  the  judgment.  The 
jury  found  a  verdict  for  the  plaintiff  upon  which  judgment  was  en- 
tered. Held,  judgment  should  have  been  entered  for  the  defend- 
ant non  obstante  veredicto. 

Argued  Jan.  23, 1918.  Appeal,  No.  238,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Philadelphia 
Co.,  Dec.  T.,  1915,  No.  3775,  on  verdict  for  plaintiff  in 
case  of  Kudolf  Winter  v.  John  P.  Betz  &  Son,  Limited, 
a  Corporation.  Before  Potter,  Stewart,  Moschzisker, 
Pbazbr  and  Walling,  J  J.    Beyersed. 


Digitized  by  VjOOQ IC 


36  WINTER  V.  BBTZ  &  SON,  Ltd.,  Appellant. 

Verdict— Opinion  of  the  Court.  [261  Pa. 

Trespass  for  failure  to  inform  plaintiff  that  first  mort- 
gage on  premises  purchased  from  third  party  had  been 
reduced  to  judgment.     Before  Barbatt,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiff  for  f 2,600  and  judgment  thereon. 
Defendant  appealed. 

Error  assigned,  among  others,  was  in  refusing  defend- 
ant's motion  for  judgment  n.  o.  v. 

Frank  E.  Warner,  for  appellant. — ^A  principal  cannot 
demand  or  expect  the  exercise  of  special  skill  if  he  em- 
ploys in  an  undertaking  requiring  it  an  agent  who  does 
not  profess  to  possess  it ;  and  in  such  cases  the  agent  will 
not  be  liable  if  he  acts  in  good  faith  and  with  due  care 
according  to  such  skill  as  he  does  possess :  Canfield  v. 
Gilmore,  1  W.  N.  C.  32. 

The  liability  of  the  plaintiff  to  pay  the  principal  of  the 
mortgage  when  due  was  in  no  manner  changed  by  the 
entry  of  the  judgment :  Helmbold  v.  Mann,  4  Wharton 
410 ;  Franklin  Fire  Insurance  Company  v.  Fischer,  4  W. 
N.  C.  414. 

Owen  J.  Roberts,  with  him  Howard  E.  Heckler,  for 
appellee. — It  is  the  duty  of  an  agent  to  give  to  his  prin- 
cipal reasonable  and  timely  notice  of  each  fact  relating 
to  the  subject-matter  of  the  agency,  coming  to  the  knowl- 
edge of  the  agent  while  acting  as  such,  and  which  may 
fairly  be  deemed  material  for  the  principal  to  know  for 
the  protection  or  preservation  of  his  interests :  Brown  v. 
Arrott,  6  W.  &  S.  402;  Reid  v.  Stanley,  6  W.  &  S.  369. 

The  fact  that  defendant  performed  the  services  as 
agent  gratuitously  does  not  affect  his  duty  as  agent: 
Bergner  v.  Bergner,  219  Pa.  113. 

Opinion  by  Mb.  Justice  Pottbb,  March  25, 1918: 
In  the  month  of  June,  1912,  the  plaintiff,  Rudolf  Win- 
ter, purchased  from  C.  J.  Donnelly,  Jr.,  a  piece  of  peal 
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estate  situated  at  Eighteenth  and  Courtland  streets, 
Philadelphia.  He  purchased  also  the  saloon  business 
conducted  at  that  place  by  Mr.  Donnelly,  and  secured  a 
transfer  of  the  license.  As  part  of  the  consideration 
paid  for  the  saloon,  he  assumed  payment  of  an  indebted- 
ness of  three  thousand  dollars  due  from  Donnelly  to 
John  P.  Betz  &  Son,  Limited,  the  defendant.  Actuated 
no  doubt  by  a  desire  to  safeguard  its  own  interest  in  the 
matter,  the  defendant  firm,  in  consequence  of  an  inquiry 
from  plaintiff,  placed  him  in  communication  with  Don- 
nelly, and  assisted  in  procuring  a  transfer  of  the  li- 
cense, and  in  arranging  for  the  conveyance  of  the  real 
estate.  The  plaintiff  complains  that  the  representative 
of  the  defendant  firm,  in  explaining  to  him  the  terms 
upon  which  the  purchase  could  be  made,  informed  him 
that  the  premises  were  subject  to  two  mortgages,  one  of 
14,000,  and  another  of  $2,000,  but  did  not  tell  him 
that  proceedings  had  been  instituted  upon  the  first  mort- 
gage by  which  it  had  been  reduced  to  judgment.  It  is 
upon  what  plaintiff  regards  as  defendant's  failure  to  dis- 
charge a  duty  it  owed  to  him  in  this  respect,  that  he 
bases  his  claim  to  recover  damages  in  this  case. 

We  can  find  in  the  record  no  evidence  that  defendant 
undertook  to  examine  the  title  to  the  premises  for  the 
plaintiff,  or  to  insure  him  against  encumbrances  other 
than  those  specifically  mentioned.  And,  even  if  it  had 
undertaken  to  do  so,  it  is  by  no  means  clear  that  defend- 
ant would  be  entitled  to  any  greater  degree  of  ac- 
curacy than  was  admittedly  expressed  in  the  statement 
with  respect  to  the  encumbrances  upon  the  property. 
The  lien  of  a  mortgage  is  not  merged  in  that  of  a  judg- 
ment upon  a  scire  facias  issued  thereon:  Helmbold  v. 
Man.,  4  Whar.  410.  The  lien  of  the  first  mortgage  hefe 
in  question  was  no  greater  and  no  less  in  amount  after 
the  judgment  had  been  entered  upon  the  scire  facias 
than  it  was  before.  The  actual  amount  of  the  indebted- 
ness was  truly  reported  to  plaintiff  by  defendant.  True 
it  is  that,  aftei^  the  judgment  upon  the  scire  facias,  an 
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execution  might  promptly  have  been  issued,  but  that  was 
not  done  in  this  case,  and  upon  that  score  plaintiff  has 
no  reason  to  complain.  The  record  shows  that  the  real 
estate  was  conveyed  to  plaintiff  by  Donnelly,  in  a  deed 
dated  June  10,  1912,  in  which  there  was  a  recital  that 
the  conveyance  was  made  subject  to  the  payment  of  two 
mortgages,  one  for  $4,000,  and  one  for  |2,000.  The 
first  mortgage  was  due,  according  to  its  terms,  in  about 
six  months  from  that  date,  or  upon  November  22,  1912. 
But,  as  stated  above,  presumably  for  failure  to  pay  in- 
terest, a  writ  of  scire  facias  had  been  issued  and  prose- 
cuted to  judgment.  It  appeared,  however,  that  when 
Winter  took  title  to  the  real  estate,  all  costs  and  overdue 
interest  had  been  paid  upon  the  judgment,  leaving  the 
even  sum  of  f 4,000  due  thereon.  The  final  settlement 
of  the  transaction  was  made  at  the  office  of  defendant's 
attorney  at  a  meeting  at  which  were  present  the  vendor, 
the  purchaser,  the  attorney  for  the  building  as- 
sociation which  held  the  second  mortgage,  and  attor- 
ney for  the  defendant.  The  deed  was  prepared  by  the 
attorney  for  the  building  association,  who  also  procured 
searches  showing  the  encumbrances  upon  the  title.  He 
had  the  report  with  him  which  showed  that  the  first 
mortgage  had  been  reduced  to  judgment.  In  the  course 
of  the  settlement,  Mr.  Winter  paid  this  attorney  for  his 
services  in  preparing  the  deed,  and  for  having  it  re- 
corded, and  for  the  cost  of  the  searches.  There  would 
seem  to  have  been  no  reasonable  excuse  for  failure  upon 
the  part  of  Winter  to  understand,  at  that  time,  that  the 
searches  showed  the  first  mortgage  had  been  re- 
duced to  judgment.  The  attorney  representing  him  in 
the  settlement  could  readily  have  made  the  fact  plain 
had  Winter  shown  any  lack  of  understanding.  The  re- 
sponsibility for  that  cannot  be  justly  placed  upon  the 
defendant  But,  aside  from  any  question  as  to  the  ac- 
curacy of  the  statements  made  to  Winter  with  respect  to 
the  first  mortgage,  it  is  apparent  that  any  loss  which 
plaintiff  may  have  suffered  was  due  entirely  to  his  own 
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neglect  to  pay  the  interest  upon  the  indebtedness  which 
he  assumed.  After  meeting  his  obligation  in  this  re- 
spect during  a  i)eriod  of  two  years,  he  defaulted  in  pay- 
ment of  the  interest  in  December,  1914,  and  the  owner 
of  the  mortgage  then  called  for  the  payment  of  the  prin- 
cipal. Even  then  an  extension  of  six  months'  time  was 
given  him,  and  it  was  not  until  the  following  June  that 
the  property  was  sold  at  sheriff's  sale  upon  a  writ  of 
levari  facias  issued  upon  the  judgment.  We  have  then 
the  fact  that  when  plaintiff  bought  the  property  he  as- 
sumed payment  of  a  mortgage  which  he  knew  he  might 
be  required  to  pay  in  full,  at  any  time  after  November 
22,  1912 ;  but  instead  of  making  prompt  payment  of  the 
interest  due  in  December,  1914,  and  gaining  thereby  a 
continued  indefinite  extension  of  time  for  the  payment 
of  the  principal,  he  defaulted  and  brought  upon  himself 
the  foreclosure. 

It  is  idle  to  discuss  the  question,  raised  by  counsel  for 
appellee,  as  to  whether  or  not  the  reducing  of  the  mort- 
gage to  judgment  rendered  it  more  difficult  to  sell. 
Plaintiff  did  not  own  the  mortgage,  nor  was  it  under  his 
control.  It  was  not  at  his  disposal.  His  obligation  re- 
quired him  to  discharge  the  indebtedness  which  he  had 
assumed.  If  he  lacked  the  funds  to  do  thi',  the  obvious 
proceeding  was  to  obtain  a  new  loau  from  some  other 
source.  It  does  not  appear  that  he  applie  to  defendant 
for  any  assistance  in  any  such  effort ;  and,  if  he  had  done 
so,  defendant  was  under  no  obligation  to  grant  it.  In 
no  aspect  in  which  the  plaintiff's  case  may  properly  be 
viewed  are  we  able  to  discern  any  merit. 

The  first  and  second  assignments  of  error  are  sus- 
tained, and  the  judgment  Is  reversed  and  is  here  entered 
for  the  defendant. 
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Dupuy  V.  Johns  et  al.^^  Appellants. 

Taxation — Cvrporations — Corporations  paying  State  tax  on  cap* 
ital  stock — Foreign  manufacturing  corporations — Shares  in  hands 
of  owner — Taxation  for  county  purposes — Act  of  June  17, 1913,  P, 
L,  507,  Sec,  1 — Constitutional  law — Constitution  of  Pennsylvania, 
Article  IX,  sees,  1  and  2 — Uniform  taxes — Exemption — Classifica^ 
Hon. 

1.  The  Pennsylvania  capital  stock  tax  is,  in  effect,  a  tax  upon 
property  represented  by  the  capital  in  question;  and,  in  making 
the  assessment  of  such  tax,  assets  outside  of  the  State  can  not  be 
considered,  for  no  property  so  situated  can  be  taxed,  either  directly 
or  indirectly,  by  the  Commonwealth  or  any  of  its  political  subdivi- 
sions. 

2.  It  is  the  public  policy  of  the  Commonwealth  to  exempt  from 
taxation  corporate  bodies,  domestic  and  foreign,  doing  a  manufac- 
turing business  in  Pennsylvania,  to  the  extent  that  their  capital  is 
invested  within  the  State;  also,  in  order  to  make  the  exemption 
effective,  to  relieve  the  shares  of  such  manufacturing  corporations 
from  taxation  in  the  hands  of  resident  stockholders. 

3.  A  tax  on  stock  of  foreign  corporations,  eo  nomine,  in  the 
hands  of  resident  shareholders,  is  not  a  tax  on  the  property  repre- 
sented by  the  capital  of  the  corporation,  but  is  a  personal  levy 
against  the  shareholder  in  question,  based  on  the  value  of  his 
stock,  without  any  intent  to  reach  the  property  that  giv^  the  latter 
its  value. 

4.  Under  Section  1,  of  the  Act  of  June  17, 1913,  P.  L.  607,  levy- 
ing a  tax  on  personal  property  for  county  purposes,  shares  of  stock 
of  a  foreign  corporation,  having  assets  within  and  without  the 
State,  part  of  whose  capital  within  the  State  is  employed  in  manu- 
facturing, are  wholly  exempt  from  taxation  in  the  hands  of  resi- 
dent stockholders. 

5.  Stockholders,  resiaent  in  Pennsylvania,  of  corporations  who 
do  no  business,  make  no  official  reports  and  pay  no  capital  stock 
tax  in  this  State,  must  pay  a  tax  on  the  stocks  of  such  corporations 
held  by  them. 

6.  Capital  stock  in  corporations  which  are  bona  fide  engaged  in 
business  in  Pennsylvania,  report  to  the  auditor  general  and  are 
either  liable  to  a  State  tax  on  capital  stock  or  relieved  therefrom 
by  the  laws  of  the  Commonwealth,  is  exempt  in  the  hands  of  resi- 
dent shareholders  from  taxation. 

7.  The  said  section  of  the  Act  of  1918  does  not  violate  Sections 
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1  imd  2  of  Article  IX  of  the  Constitution  of  Pennsylyania,  requir- 
ing that  taxes  shall  be  uniform  on  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying  the  taxes,  and  that 
all  laws  exempting  properties  from  taxation,  other  than  the  prop- 
erty enumerated  therein,  shall  be  void.  The  selection  and  classi- 
fication of  subjects  for  taxation  are  exclusively  within  the  control 
of  the  legislature,  the  only  restriction  being  that  there  must  be  no 
discrimination  between  members  of  the  same  class. 

Equity — Jurisdiction — Illegal  collection  of  taxes — Injunction, 
8.  In  order  to  secure  judicial  review  of  a  tax  assessment  the 
usual  and  proper  remedy  is  by  an  appeal  from  the  board  of  re- 
vision of  taxes  to  a  Court  of  Common  Pleas,  and,  if  desired,  from 
that  tribunal  to  the  proper  appellate  court.  It  is  not  proper  prac- 
tice to  bring  a  suit  in  equity  to  strike  off  a  tax  assessment  and  re- 
strain the  collection  of  a  personal  property  tax. 

Argued  Feb.  5,  1918.  Appeal,  No.  185,  Oct.  T.,  1917, 
by  defendants,  from  decree  of  C.  P.  Allegheny  Co.,  July 
T.,  1917,  No.  101,  awarding  injunction  in  case  of  Herbert 
Dupuy  V.  David  B.  Johns,  Simon  A.  Merkle  and  John 

C.  Kaiser,  constituting  the  Board  for  the  Assessment 
and  Revision  of  Taxes  in  the  County  of  Allegheny;  E. 

D.  Friebertshauser,  Treasurer  of  said  County  of  Alle- 
gheny, and  Frank  J.  Harris,  A.  C.  Gumbert  and  Gilbert 
Myer,  Commissioners  of  Allegheny  County.  Before 
Brovtn,  C.  J.,  PoTTBE,  MoscHziSKBE,  Frazbb  and  Wal- 
ling, J  J.    Affirmed. 

Bill  in  equity  for  an  injunction.    Before  Brown,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  on  hearing  on  bill  and  answer  awarded  an 
injunction.     Defendants  appealed. 

Errors  dsaigned  were  in  dismissing  exceptions  to  find- 
ings of  fact  and  conclusions  of  law  and  decree  of  the 
court. 

R.  W.  Martin,  with  him  Lee  0.  Beauty  and  Rose  d 
Eichenauer,  for  appellants. — ^Under  the  Act  of  June  17, 
1913,  P.  L.  507,  plaintiffs  shares  of  stock  can  be  relieved 
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from  taxation  for  county  pnrposes  only  on  such  a  pro- 
portionate part  of  their  value  as  the  capital  em- 
ployed within  the  State  of  Pennsylvania  bears  to  the  total 
capital  stock  of  the  company :  Commonwealth  v.  Stand- 
ard Oil  Co.,  101  Pa.  119;  Commonwealth  v.  N.  Y., 
Penna.  and  O.  R.  R.  Co.,  188  Pa.  169 ;  Commonwealth 
V.  Fall  Brook  Coal  Co.,  156  Pa.  488;  Commonwealth  v. 
Lackawanna  I.  &  C.  Co.,  129  Pa.  346 ;  Commonwealth  v. 
Lehigh  Coal  &  Navigation  Co.,  162  Pa.  603;  Common- 
wealth V.  United  Gas  Improvement  Co.,  162  Pa.  602; 
Commonwealth  v.  Fall  Brook  Coal  Co.,  156  Pa.  488. 

The  apportionment  of  the  value  of  shares  of  stock  in 
foreign  corporations  having  a  portion  of  their  capital 
stock  employed  within  the  State  in  accordance  with  the 
interpretation  of  the  provisions  of  the  Act  of  June  17, 
1913,  P.  L.  507,  contended  for  by  defendants,  is  equita- 
ble, makes  for  uniformity  of  taxation  and  is  in  harmony 
with  the  construction  placed  by  the  courts  on  other  tax- 
ing acts :  Commonwealth  v.  Wyoming  Valley  Canal  Co., 
50  Pa.  410;  Philadelphia  v.  Barber,  160  Pa.  123;  Mer- 
cantile Library  Co.  v.  City  of  Philadelphia,  Etc.,  161  Pa. 
155;  American  Sunday  School  Union  v.  Philadelphia, 
Etc.,  161  Pa.  307 ;  Pocono  Pines  Assembly,  Etc.,  v.  Mon- 
roe County,  29  Pa.  Superior  Ct.  36;  Moore  v.  Taylor, 
147  Pa.  481;  Commonwealth  v.  Western  Union  Tele- 
graph Co.,  15  W.  N.  C.  331;  Commonwealth  v.  D.,  L. 
&  W.  R.  R.  Co.,  145  Pa.  96;  Commonwealth  v.  Fall 
Brook  Ry.  Co.,  188  Pa.  199;  Pullman's  Palace  Car  Co. 
V.  Penna.,  141  U.  S.  18;  Pullman's  Palace  Car  Co.  v. 
Commonwealth,  107  Pa.  156. 

If  Section  1  of  the  said  Act  of  1913  is  construed  so  as 
to  relieve  wholly  from  taxation  shares  of  stock  in  all 
foreign  corporations  having  a  portion  of  their  capital 
stock  employed  within  the  State,  irrespective  of  the 
amount  of  the  capital  stock  so  employed,  then  the  act 
grants  an  unlawful  exemption  and  lacks  uniformity,  in 
violation  of  Sections  1  and  2  of  Article  IX  of  the  Consti- 
tution of  the  Commonwealth  of  Pennsylvania:   Fox's 
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Appeal^  112  Pa.  337;  Commonwealth  v.  Westinghouse 
Air  Brake  Co.,  151  Pa.  276;  Commonwealth  v.  Westing- 
house  Air  Brake  Co.,  251  Pa.  12. 

Oeorge  E.  Shaw,  of  Reed,  Smith,  ShoAJO  &  Beat,  for  ap- 
pellee.—The  Act  of  June  17,  1913,  P.  L.  507,  specifically 
excepts  shares  of  stock  in  any  corporation  liable  to  the 
capital  stock  tax  or  exempt  therefrom,  and  provides 
that  corporations  liable  to  the  capital  stock  tax  for  State 
purposes  shall  not  be  required  to  make  a  return  or  pay 
under  this  act  any  further  tax  upon  any  securities  owned 
in  their  own  right.  A  capital  stock  tax  under  our  law 
and  a  tax  upon  shares  in  the  hands  of  an  owner  reaches 
the  same  prox>erty  and  would  be  double  taxation :  Com- 
monwealth V.  United  Gas  Improvement  Co.,  162  Pa. 
602;  Commonwealth  v.  Lehigh  Coal  &  Navigation  Co., 
162  Pa.  603. 

Opinion  by  Mb.  Justigb  Mosghziskbb,  March  25, 
1918: 

This  is  an  appeal  from  a  decree  of  the  common  pleas 
striking  off  an  assessment  and  restraining  the  collection 
of  a  personal  property  tax. 

The  plaintiff  is  a  resident  of.  Pittsburgh ;  in  his  return 
for  the  year  1916  he  failed  to  include  certain  shares  of 
the  preferred  stock  of  the  Crucible  Steel  Company  of 
America,  then  owned  by  him.  The  concern  in  question 
is  a  New  Jersey  corporation,  engaged  in  making  steel 
and  products  thereof,  the  value  of  its  total  capital  stock 
being  approximately  175,000,000;  of  this  amount, 
114,000,000  is  employed  in  Pennsylvania,  and  all  except 
129,000  exclusively  in  manufacturing.  The  company  is 
licensed  to  do  business  in  this  State,  and  in  1916  it  paid 
a  capital  stock  tax  on  the  before-mentioned  $29,000, 
amounting  to  $169.17. 

Plaintiff,  claiming  that,  under  section  1  of  the  Act  of 
June  17, 1913,  P.  L.  507,  his  shares  were  exempt,  refused 
to  designate  them  for  taxation;  nevertheless,  the  board 
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made  an  assessment  against  him  in  the  snm  of  |1,153,- 
800,  being  the  value  of  12,820  shares  at  $90  each,  with  a 
penalty  of  fifty  per  cent,  added,  as  provided  by  law,  fop 
failure  to  make  the  return,  totaling,  in  all,  |1,730,700. 
At  the  time  this  assessment  was  levied,  the  stock  had  a 
market  value  of  fllO  per  share;  but,  since  fourteen- 
seventy-fifths  of  the  capital  of  the  company  in  question 
was  employed  in  Pennsylvania,  on  which  H  was  either 
liable  to  the  payment  of  a  state  tax  or  exempt  as  a  manu- 
facturing corporation,  the  board  assessed  plaintifiTs 
holdings  on  only  sixty-one-seventy-fifths  of  their  value, 
which  explains  the  rate  of  $90  per  share.  Thereupon  a 
bill  in  equity  was  filed,  praying  that  the  entire  assess- 
ment be  declared  illegal  and  void  and  the  collection  of  a 
tax  based  thereon  restrained;  after  hearing,  the  court 
below  granted  the  desired  relief,  and  defendants  have 
appealed. 

Section  1  of  the  Act  of  1913  (P.  L.  507,  508),  supra, 
makes  taxable  for  county  purposes,  at  the  rate  of  four 
mills  on  each  dollar  of  the  value  thereof,  inter  alia,  shares 
of  stock  in  both  domestic  and  foreign  corporations,  '^except 

shares in  any corporation that  may  be 

liable  to  a  tax  on  its  shares  or  its  csCpital  stock  for  state 
purposes  under  the  laws  of  this  Commonwealth,  or  re- 
lieved from  the  payment  of  tax  on  its  shares  or  capital 
stock  for  state  purposes  by  the  laws  of  the  Comijion- 
wealth." 

The  contention  of  appellants  is  that  the  exception  just 
quoted  was  inserted  in  the  statute  for  the  sole  purpose 
of  preventing  double  taxation,  and  must  be  read  accord- 
ingly; that,  when  the  act  is  so  construed,  appellee's 
shares  are  exempt  thereunder  from  tax  on  "only  such  a 
proportionate  part  of  their  value  as  the  capital  stock  of 
the  corporation  employed  within  the  state  and  on  which 
a  capital  stock  tax  is  paid  or  which  is  relieved  from  tax- 
ation by  reason  of  its  being  employed  exclusively  in  man- 
ufacturing, bears  to  the  total  capital  stock  of  the  com- 
pany.   In  other  words,  since  only  fourteen-seventy-flfths 
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of  the  capital  stock  of  the  company  is  employed  in  this 
stat^  then  only  fourteen-seventy-fifths  of  the  value  of 
the  shares  of  such  company  is  exempt  undei  the  excep- 
tion in  section  1  of  said  acf 

The  position  taken  Tiy  appellee  is  that,  under  the  ex- 
press terms  of  the  exception  contained  in  the  Act  of  1913, 
supra,  his  shares  of  stock  are  absolutely  exempt  from 
taxation ;  and,  in  appellants'  printed  argument,  the  lat- 
ter admit  that  this  construction  may  be  warranted  by 
the  strict  letter  of  the  law,  as  written  in  the  statute, 
but  they  contend  (a)  that,  to  construe  the  provision 
in  question  literally,  would  be  ^^narrow  and  technical,'' 
and  leaves  out  of  view  what  they  allege  to  be  its  sole 
purpose,  i.  e.,  to  avoid  double  taxation;  (b)  that,  if 
read  according  to  its  letter,  the  provision  would  be  void 
because  violative  of  sections  1  and  2,  article  IX,  of  the 
Constitution  of  Pennsylvania,  requiring  uniformity  of 
taxation  upon  the  same  class  of  subjects;  and  (c)  that, 
if  the  provision  be  literally  interpreted,  then  it  relieves 
from  taxation  only  shares  of  stock  in  corporations  which 
are  liable  to  the  payment  of  a  Pennsylvania  state  tax 
on  their  whole  capital  stock  or  whose  entire  capital  stock 
is  duly  exempt  from  such  a  levy  by  the  laws  of  the  Com- 
monwealth, citing  Sturges  v.  Carter,  114  U.  S.  511. 

We  shall  discuss  appellants'  several  contentions  under 
designations  corresponding  with  those  just  used;  but, 
before  taking  up  their  direct  consideration,  it  seems  best 
to  state  some  relevant  propositions,  generally  accepted 
as  established,  which  should  prove  helpful  in  reaching 
a  correct  solution  of  the  problems  now  presented  for  de- 
termination. 

The  Pennsylvania  tax  levied  directly  against  corpora- 
tions on  capital  stock  is,  in  effect,  a  tax  on  the  property 
represented  by  the  capital  in  question  (Commonwealth 
V.  Standard  Oil  Co.,  101  Pa.  119, 145 ;  Commonwealth  v. 
N.  T.,  Pa.  &  O.  R.  R.  Co.,  188  Pa.  169,  189 ;  Common- 
wealth V.  Curtis  Publishing  Co.,  237  Pa.  333,  335) ;  and, 
in  making  the  assessment  of  such  tax,  assets  outside  of 
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the  State  cannot  be  considered  (Commonwealth  v.  West- 
inghouse  Air  Brake  Co.,  251  Pa.  12, 14),  for  no  property 
so  situated  can  be  taxed,  either  directly  or  indirectly,  by 
the  Commonwealth  or  any  of  its  political  subdivisions. 

It  is  the  public  policy  of  the  Commonwealth  (Com.  v. 
Westinghouse  Co.,  251  Pa.  12,  14),  declared  by  statute 
(Acts  of  June  7, 1879,  P.  L.  112, 113,  sec.  6,  2d  proviso; 
June  1,  1889,  P.  L.  420,  431,  sec.  21;  June  8, 1891,  P.  L. 
229,  238,  sec.  5;  June  8,  1893,  P.  L.  353,  355;  June  7, 
1911,  P.  L.  673,  675;  July  22,  1913,  P.  L.  903,  905),  to 
exempt  from  taxation  corporate  bodies,  domestic  and 
foreign,  doing  business  in  Pennsylvania,  to  the  extent 
their  capital  is  invested  in  manufacturing  within  this 
State;  also,  in  order  to  make  the  exemption  effective 
and  avoid  the  semblance  of  an  indirect  tax,  we  relieve 
the  shares  of  such  manufacturing  corporations  from  tax- 
ation in  the  hands  of  resident  stockholders,  the  purpose 
of  this  policy  being  to  build  up  and  encourage  these  in- 
dustries within  our  borders  so  as  to  gain  substantial 
benefits  therefrom. 

The  tax  on  stock  of  a  foreign  corporation,  eo  nomine,  in 
the  hands  of  resident  shareholders,  is  not  a  tax  on  the 
property  represented  by  the  capital  of  the  corporation, 
but  is  a  personal  levy  against  the  shareholder  in  ques- 
tion, based  on  the  value  of  his  stock,  without  any  intent 
to  reach  the  property  that  gives  the  latter  its  value  (Mc- 
Keen  v.  Northampton  Co.,  49  Pa.  519;  Whitesell  v. 
Northampton  Co.,  49  Pa.  526 ;  see  also  note  to  Com.  v. 
Westinghouse  Airbrake  Co.,  151  Pa.  276,  281),  and  this 
is  the  sole  ground  upon  which  such  tax  is  sustainable. 

(a)  As  a  matter  of  fact,  in  all  probability  the  forego- 
ing reasons,  principles  and  announced  public  policy  in- 
fluenced the  draftsman  of  the  Act  of  1913,  supra ;  and 
we  must  assume  that  they  were  in  the  minds  of  the  law- 
makers when  the  statute  was  passed.  The  legislature 
might  have  entirely  abandoned  the  State  policy  of 
exemption,  so  far  as  the  stockholders  of  foreign  manu- 
facturing companies  are  concerned,  and  authorized  as- 
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sessments  upon  resident  owners  of  the  shares  of  such 
corporations,  had  it  seen  fit  to  do  so;  but  evidently  the 
lawmakers,  considering  the  indirect  benefits  to  be  de- 
rived, preferred  to  relinquish  the  revenue  which  might 
be  obtained  from  such  taxation.  In  adopting  this  course, 
the  legislature  no  doubt  appreciated  that,  in  view  of  the 
sole  theory  upon  which  a  tax  on  foreign  corporate  shares, 
eo  nomine,  is  maintainable  (i.  e.,  that,  for  purposes  of 
the  tax,  they,  in  themselves,  are  a  distinct  species  of 
property),  it  could  not  in  any  instance  attempt  an  in- 
tangible, theoretical  division  of  such  shares  into  two 
parts,  one  representing  capital  invested  in  manufactur- 
ing within  our  State  and  the  other  extra-territorial  as- 
sets, and  forego  the  right  to  tax  the  first  while  author- 
izing an  assessment  on  the  second,  without  thereby  ad- 
mitting the  levy  on  the  latter  to  be  an  effort  to  reach 
property  beyond  the  jurisdiction  of  the  taxing  power. 
In  other  words,  an  avowed  attempt  to  assess  a  tax 
against  only  a  fraction  of  each  share  of  the  stock, of  a 
foreign  corporation  possessed  by  a  resident  holder,  upon 
the  ground  that  such  undivided  portion  gains  its  value 
from  property  outside  of  Pennsylvania,  which,  for  that 
reason,  cannot  be  taxed  by  this  State  or  any  of  its  sub- 
divisions, would  be  utterly  inconsistent  with  the  only 
theory  upon  which  a  local  assessment  on  such  shares  is 
sustainable,  and  would,  in  effect,  convert  the  tax  in 
question  from  one  on  shares  of  stock,  eo  nomine,  to 
one  upon  corporate  property.  All  of  these  good  and 
sufficient  reasons  for  writing  the  law  as  we  find  it,  call 
for  due  consideration  in  construing  the  legislation  now 
before  us.  Therefore,  we  cannot  agree  with  appellants' 
contention  that  a  desire  to  avoid  double  taxation  must 
be  accepted  as  the  sole  explanation  of  the  exemption 
clause  here  in  question,  nor  can  we  read  its  language 
from  that  standpoint  alone ;  on  the  contrary,  as  we  have 
endeavored  to  show,  when  the  statue  was  drawn  the  ef- 
fective maintenance  of  an  important  public  policy  was 
involved,  and  this,  no  doubt,  influenced  the  phraseology 
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now  under  discussion.  The  words  of  the  act  must  be 
accepted  as  written,  and,  when  so  read,  it  is  clear  that 
the  court  below  did  not  err  in  declaring  the  shares  of 
stock  in  controversy  wholly  exempt  from  taxation. 

The  effect  of  the  exemption  in  wholly  relieving  the 
stock  of  appellee  from  taxation,  is  by  no  means  unique  or 
unprecedented  in  the  operation  of  our  tax  system;  as 
pointed  out  by  counsel  for  appellee,  shareholders  of  the 
Pennsylvania  Railroad,  for  example,  are  relieved  from 
individual  taxation  on  the  stock  of  that  company,  be- 
cause the  corporation  itself  pays  a  state  tax  on  capital. 
In  calculating  this  latter  tax,  however,  only  the  assets 
of  the  railroad  within  our  borders  are  considered,  and 
the  stockholders  go  entirely  free  of  either  a  direct  or  in- 
direct tax  on  the  very  considerable  valjie  added  to  their 
shares  by  the  extensive  extra-territorial  possessions  of  that 
corporation.  In  the  case  at  bar,  while  the  company  in- 
volved is  a  foreign  corporation  whose  Pennsylvania  capi- 
tal stock  tax  is  comparatively  small,  yet  it  has  vast 
assets  employed  in  manufacturing  within  our  State, 
from  which  we  gain  enriching  benefits,  and  this  latter 
fact,  for  purposes  of  entitling  stockholders  to  exemp- 
tion, is  treated  in  the  statute  under  consideration  as 
equivalent  to  the  payment  of  a  capital  stock  tax,  hence, 
as  in  the  example  above  cited,  since  there  can  be  no 
tax  of  any  character,  either  direct  or  indirect,  on  extra- 
territorial assets,  the  result  is  that  plaintiff  absolutely 
escapes  taxation  on  his  individual  shares. 

(b)  The  attack  upon  the  constitutionality  of  the  Act 
of  1913,  supra,  has  no  merit,  since  the  fundamental  va- 
lidity of  tax  immunities  such  as  those  therein  provided 
for  is  now  beyond  question :  see  opinion  of  McPhbrson, 
J.,  adopted  per  curiam  in  Com.  v.  Germania  Brewing 
Co.,  145  Pa.  83,  where  the  parts  of  the  Constitution  here 
in  question,  and  their  bearing  upon  exemption  provisions 
like  those  at  bar,  are  ably  discussed.  As  to  the  indirect 
classifying  effect  of  these  immunity  provisions,  the  selec- 
tion and  classification  of  subjects  for  taxation  are,  gen- 
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erally  speaking,  exclusively  within  the  control  of  the 
legislature,  the  only  restriction  being  that  there  must 
be  no  discrimination  between  members  of  the  same  class : 
Com.  V.  Del.  Div.  Canal  Co.,  123  Pa.  594 ;  Com.  v.  Sharon 
Coal  Co.,  164  Pa.  304.  For  purposes  of  taxation  upon 
shares  in  the  hands  of  stockholders,  the  effect  of  the  par- 
ticular exemption  clause  now  before  us  is  to  divide  cor- 
porations into  two  distinct  groups:  (1)  Those  doing  no 
business,  making  no  official  reports,  and  paying  no  capi- 
tal stock  tax  in  Pennsylvania,  upon  the  stock  of  which 
resident  shareholders  must  pay  a  tax;  (2)  Those  which 
are  bona  fide  engaged  in  business  here,  report  to  the 
auditor  general,  and  are  either  liable  to  a  state  tax  on 
capital  stock  or  relieved  therefrom  by  the  laws  of  the 
Commonwealth,  the  stock  of  which  is  exempt  in  the 
hands  of  resident  shareholders.  When  the  underlying 
reasons  are  kept  in  mind,  as  we  have  endeavored  to  ex- 
plain them,  it  cannot  be  held  that  this  grouping  is  un- 
warranted, and,  since  there  is  no  want  of  uniformity 
within  the  respective  classes,  the  constitutional  validity 
of  the  legislation  is  secure. 

(c)  As  to  appellants'  last  contention:  The  language 
employed  in  the  statutory  provisions  under  consider- 
ation cannot  justifiably  be  construed  to  mean  that  only 
the  stock  of  corporations  either  liable  to  a  tax  on  or 
exempt  as  to  their  entire  capital,  is  to  enjoy  exemption  in 
the  hands  of  shareholders.  The  word  "entire"  does  not 
appear  in  the  act,  and  we  see  no  warrant  for  placing  it 
there.  Sturges  v.  Carter,  supra,  cited  by  appellants,  is 
not  controlling;  it  involves  the  construction  of  an  Ohio 
statute  which  is  essentially  different  from  the  one  under 
discussion. 

Another  aspect  of  the  case  may  be  noticed.  Appel- 
lants argue  that,  under  a  literal  reading,  the  words  of  the 
Act  of  1913,  supra,  relieve  from  taxation,  in  the  hands  of 
the  holders  thereof,  not  only  stock  of  corporations  here 
engaged  in  manufacturing,  but  also  the  stock  of  any 
corporation  that  pays  a  capital  stock  tax  to  the  State,  no 
Vol.  cclxi — 4 
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matter  how  small;  and  appellants  express  the  fear  that, 
unless  we  put  the  construction  upon  the  statute  for 
which  they  contend,  foreign  corporations,  for  the  benefit 
of  their  shareholders,  may  seek  to  take  an  undue  or  im- 
proper advantage  of  this  situation.  Why  sharehold- 
ers of  foreign  corporations  liable  to  a  capital  stock  tax 
in  Pennsylvania,  with  no  apparent  regard  to  the  amount 
of  tax  paid  by  their  companies,  should  be  put  on  a  par 
with  other  shareholders  who  enjoy  tax  exemption  be- 
cause their  corporations  are  engaged  in  manufacturing 
within  our  borders,  is  not  so  clear;  but  we  deem  it  un- 
necessary to  the  determination  of  this  case  to  discuss 
that  point,  for,  while  the  corporation  at  bar  pays  a  small 
capital  stock  tax,  the  strength  of  appellee's  position,  and 
the  fact  which  controls  our  decision,  is  that  this  par- 
ticular concern  comes  bona  fide  within  the  manufactur- 
ing class.  Moreover,  if  there  is  danger  from  the  act  as 
it  now  stands,  that  is  for  the  legislature,  not  for  us,  to 
correct;  but  it  may  not  be  out  of  place  to  say  that,  under 
the  ordinary  rules  of  law,  an  effort  to  gain  an  undue  ad- 
vantage by  connivance  or  fraud  can  usually  be  frustrat- 
ed. It  is  not  contended,  however,  that  any  such  effort 
confronts  us  in  the  present  case. 

One  other  matter  calls  for  notice:  In  a  case  like 
the  present,  in  order  to  secure  judicial  review,  the  usual 
and  proper  remedy  is  by  an  appeal  from  the  board  of  re- 
vision to  the  common  pleas,  and,  if  desired,  from  that 
tribunal  to  the  appropriate  higher  court  (see  Act  of  June 
26,  1901,  P.  L.  601;  Act  of  June  13,  1911,  P.  L.  892; 
sec.  5,  Act  of  June  17, 1913,  P.  L.  507;  Van  Norfs  App., 
121  Pa.  118, 128;  D.,  L.  &  W.  R.  R.  v.  Luzerne  Co.  Com- 
missioners, 245  Pa.  515,  517;  Philadelphia  v.  Phillips, 
65  Pa.  Superior  Ct.  578,  582-4) ;  but,  since  equity  is  not 
entirely  without  power  to  restrain  the  collection  of  a  tax 
(D.,  L.  &  W.  R.  R.  V.  Commissioners,  supra)  and  no 
question  of  jurisdiction  or  practice  is  raised  by  either 
party,  we  have  determined  the  points  of  law  here  in- 
volved.   It  must  be  understood,  however,  that  this  de- 
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cision  is  not  to  be  cited  in  the  future  as  an  authority  on 
correct  procedure. 

The  assignments  of  error  are  overruled,  and  the  decree 
is  affirmed  at  the  cost  of  appellants. 


Smith's  Estate  (No.  1). 

Decedents  estates — Collateral  inheritance  tax — Real  estate — Ap- 
praisement— Practice,  Supreme  Court — Appeals — Findings  of  fact 
--Acts  of  May  G,  1887,  P.  L.  79,  and  April  22, 1905,  P.  L.  268, 

1.  Under  the  collateral  inheritance  tax  Acts  of  April  23, 1905,  P. 
L.  258,  and  May  6, 1887,  P.  L.  79,  the  appraiser  in  determining  the 
clear  value  of  the  real  estate  is  not  necessarily  restricted  to  a  con- 
sideration of  what  the  properties  would  bring  at  public  sale  after 
due  notice,  but  may  take  into  consideration  the  price  which  the 
property  would  bring  at  private  sale  and  other  evidence  tending 
to  legitimately  affect  the  value  of  the  land. 

2.  Findings  of  fact  by  the  Orphans'  Court  upon  an  appeal  from 
a  collateral  inheritance  tax  appraisement,  based  upon  evidence, 
will  not  be  disturbed  by  the  Supreme  Court  in  the  absence  of  clear 
error. 

Argued  Feb.  11, 1918.  Appeal,  No.  383,  Jan.  T.,  1917, 
by  Benjamin  H.  Smith,  in  his  own  right  and  as  adminis- 
trator of  the  Estate  of  Margaretta  Smith,  deceased,  from 
decree  of  O.  C.  Delaware  Co.,  No.  10,502,  on  appeal 
from  collateral  inheritance  tax  appraisement  in  Estate  of 
Margaretta  Smith,  Deceased.  Before  Brown,  C.  J., 
Potter,  Stewart,  Moschzisker  and  Prazer,  JJ.  Af- 
firmed. 

Appeal  from  collateral  inheritance  tax  appraisement. 
Before  Broomall,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  reduced  the  appraisement  of  the  estate  from 
175,969.48  to  f52,750.  Benjamin  Smith  in  his  own  right 
and  as  administrator  of  the  Estate  of  Margaretta  Smith, 
deceased,  appealed. 
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Letois  Lawrence  Smith,  for  appellant. — In  determining 
the  value  of  real  estate  of  a  decedent  for  the  purpose  of 
assessing  the  collateral  inheritance  tax,  the  appraisers 
should  ascertain  the  price  which  the  property  would 
bring  at  public  sale  after  due  notice:  Lehigh  &  Wilkes- 
Barre  Coal  Company  v.  Luzerne  Co.,  225  Pa.  267,  271; 
Andrews'  Est.,  251  Pa.  320. 

J.  C.  Taylor y  with  him  Francis  Shunk  Brown,  Attomej 
General,  and  William  M.  Flargest,  Deputy  Attorney  (Gen- 
eral, for  appellee. — A  fair  and  conscionable  value  is  not 
necessarily  to  be  determined  by  its  public  sale  value. 
The  price  which  it  would  bring  at  private  sale  will  also 
be  considered. 

Opinion  by  Mr.  Justice  Frazer,  March  25, 1918 : 
Margaretta  Smith  died  in  1915,  intestate,  survived 
only  by  collateral  heirs.  She  left  considerable  i)ersonal 
property  and  also  real  estate  consisting  of  undivided  in- 
terests in  farm  lands.  An  appraiser  was  appointed  and 
the  real  estate  appraised  at  $75,969.48.  Benjamin  H. 
Smith,  as  executor,  and  also  as  an  heir  of  decedent,  ap- 
pealed to  the  Orphans'  Court  alleging  the  appraisement 
was  excessive,  and  considerably  beyond  the  assessed  val- 
uation of  decedent's  interests  in  the  several  properties 
for  general  taxation. 

After  hearing  evidence  the  Orphans'  Court  reduced  the 
appraisement  to  $52,750,  basing  this  valuation  upon  what 
it  considered  a  fair  and  conscionable  value  or  what  the 
properties  were  actually  worth,  and  in  so  doing  took 
into  consideration  testimony  as  to  both  private  and  pub- 
lic sale  values,  allowing  a  specific  reduction  for  the  di- 
minished value  of  the  interests  of  decedent  by  reason  of 
the  fact  of  there  being  but  fractional  shares  of  the  entire 
property,  which  would  necessitate  the  expense  and  trou- 
ble incident  to  partition  proceedings.    Notwithstanding 
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the  reduction  Smith  was  not  satisfied  and  appealed  from 
the  court's  decree,  and  now  contends  the  court  erred  in 
considering  the  private  sale  value  of  decedent's  interest, 
and  should  have  limited  the  appraisement  to  what  the 
properties  would  sell  for  at  public  sale,  thus  adopting 
the  standard  applied  in  assessing  real  estate  for  general 
taxation. 

The  Act  of  April  22, 1905,  P.  L.  258,  amending  Section 
1  of  the  Act  of  May  6,  1887,  P.  L.  79,  relating  to  the  as- 
sessment and  collection  of  collateral  inheritance  taxes, 
imposed  upon  all  estates  a  fixed  tax  on  every  hundred 
dollars  "of  the  clear  value  of  such  estate  or  estates.'* 
Section  12  of  the  Act  of  1887,  requires  the  register  of 
wills  to  appoint  an  appraiser  whose  duty  it  shall  be  "to 
make  a  fair  and  conscionable  appraisement  of  such  es- 
tates/' The  acts  contain  no  express  provision  as  to  the 
basis  to  be  adopted  for  determining  the  "clear  value"  op 
as  to  the  manner  to  be  pursued  by  the  appraiser  in  ar- 
riving at  the  sum  he  considers  to  be  a  fair  and  conscion- 
able valuation.  Plaintiff  argues  the  appraiser  should 
be  permitted  to  consider  only  market  value  as  repre- 
sented by  what  the  properties  would  bring  at  public  sale 
after  due  notice,  and  that  the  court  erred  in  considering 
testimony  of  the  price,  in  the  opinion  of  witnesses,  the 
respective  interests  of  decedent  would  bring  at  public 
sale.  For  instance,  several  of  the  experts  called  to  testify 
to  the  worth  of  the  properties  stated  the  value  at  private 
sale  was  considerably  higher  than  at  public  sale,  while 
others  thought  there  was  little  difference  in  the  price  ob- 
tainable by  either  method  of  disposal.  With  respect  to 
the  decrease  in  value  because  the  interests  of  decedent 
were  but  a  fractional  part  of  the  whole,  one  witness 
placed  such  decrease  as  high  as  two-thirds  of  the  estimat- 
ed market  value,  another  one-half,  another  estimated  the 
depreciation  at  ten  per  cent,  and  another  was  of  opinion 
no  difference  would  result  in  the  price  realized.  The  court 
below  considered  all  the  testimony ;  took  into  consider- 
ation the  fact  that  the  sale  was  only  a  fractional  interest 


Digitized  by  VjOOQ IC 


54  SMITH'S  ESTATE  (No.  !)• 

Opinion  of  the  Court.  [261  Pa, 

in  the  properties  in  question,  and  that,  consequently,  an 
additional  outlay  must  necessarily  be  incurred  in  reduc- 
ing the  interest  to  cash,  such  as  the  time  and  expense  of 
partition  proceedings,  as  well  as  disinclination  of  pur- 
chasers to  bid  on  property  likely  to  subject  them  to  such 
charge  and  annoyance,  and,  because  of  the  interest  being 
fractional,  allowed  a  deduction  of  twenty-five  per  cent, 
from  the  valuation,  based  upon  the  value  of  the  proper- 
ties as  a  whole. 

While  the  price  property  would  bring  at  public  sale 
is  a  proper  criterion  of  value,  it  does  not  necessarily  f  ol-  ' 
low  that  such  standard  is  the  only  evidence  to  be  con- 
sidered in  determining  the  "clear  value''  for  the  purpose 
of  assessment  of  collateral  inheritance  tax,  nor  is  the  ap- 
praiser prevented  from  taking  into  consideration  other 
evidence  tending  to  legitimately  affect  the  value  of  the 
land.  The  act  requires  the  "value''  to  be  ascertained, 
not  necessarily  the  public  sale  value,  and  whatever 
amount  is  likely  to  be  obtained  at  either  public  or  private 
sale  is  certainly  some  evidence  affecting  its  value.  If,  for 
any  reason,  a  private  sale  would  result  in  a  higher  sum 
being  realized  than  a  public  sale,  such  evidence  may 
legitimately  be  considered  by  the  appraiser.  The  allow- 
ance of  twenty-five  per  cent,  reduction  by  the  court  below 
for  the  reason  decedent's  interest  in  the  property  was  a 
fractional  one,  does  not  fix  an  arbitrary  standard  binding 
upon  appraisers  in  all  cases,  but  is  merely  a  finding  of 
fact  based  upon  the  testimony  before  the  court  in  this 
case,  and  is  subject  to  the  rule  that  such  finding  when 
supported  by  the  evidence  will  not  be  disturbed  in  the 
absence  of  clear  error :  Andrews'  Est,  251  Pa.  320. 

On  the  whole,  the  conclusion  reached  by  the  court  be- 
low seems  to  be  just  and  equitable  and  based  upon  proper 
principles,  and  the  decree  is  affirmed* 
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Smith's  Estate  (No.  2). 

Decedents'  estates — Collateral  inheritance  tax — Appraisement — 
Witnesses — Competency  in  ascertaining  the  value  of  undivided  frac- 
tional parts  of  real  estate  of  a  decedent — Knowledge  of  sales- — Cred-' 
ibUity — Right  of  Commonwealth  to  appeal — Act  of  May  6,  1887, 
P.  L.  79. 

1.  Witnesses  admittedly  competent  as  experts  on  real  estate  val- 
ues as  a  whole,  may  testii^  as  to  their  opinions  of  the  value  of 
fractional  parts  even  though  they  have  not  made  and  do  not  know 
of  sales  of  such  fractional  parts  of  real  estate.  The  fact  that  they 
had  not  previously  bought  or  sold  undivided  interests  in  land  may 
affect  their  credibility,  but  does  not  affect  their  competency. 

2.  Whether  the  Commonwealth  may  appeal  from  a  decree  of  the 
Orphans'  Court  on  appeal  from  a  collateral  inheritance  tax  ap- 
praisement under  the  Act  of  May  6, 1887,  P.  L.  79,  not  decided. 

Argued  Feb.  11, 1918.  Appeal,  No.  349,  Jan.  T.,  1918, 
by  Commonwealth  of  Pennsylvania,  from  decree  of  O.  C. 
Delaware  Co.,  on  appeal  from  collateral  inheritance  tax 
appraisement  in  Estate  of  Margaretta  Smith,  Deceased. 
Before  Brown,  C.  J.,  Pottbe,  Stewart,  MosoHzissaE 
and  Frazbr,  JJ.    Affirmed. 

Appeal  from  collateral  inheritance  tax  appraisement. 
Before  Broomall,  J. 

The  opinion  of  the  Supreme  Court' states  the  fdcts. 

The  court  reduced  the  appraisement  of  the  estate  from 
175,969.48  to  f52,750.  The  Commonwealth  of  t^ennsyl- 
yania  appealed. 

Error  assigned  was  the  decree  of  the  court. 

J.  C.  Taylor,  with  him  Francis  Shunk  Brown,  Attorney 
General,  and  William  M.  Hargest,  Deputy  Attorney 
General,  for  appellant. 

hems  Lawrence  Smith,  for  appellee. 
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Opinion  by  Mb.  Justice  Fbazee,  March  25, 1918 : 

The  Commonwealth  appeals  from  the  decree  of  the 
court  below  (Jiiscussed  in  the  preceding  opinion,  and  com- 
plains of  the  act  of  the  court  in  reducing  the  value  fixed 
by  the  appraiser  on  decedent's  real  estate.  What  was 
said  in  the  preceding  opinion  with  respect  to  the  prin- 
ciples governing  the  determination  of  the  question  of 
values,  and  to  the  conclusiveness  of  the  findings  of  the 
court  below  are  equally  applicable  here.  The  objection 
to  the  qualification  of  two  witnesses  who  were  without 
experience  in  the  sale  of  undivided  interests  in  realty 
cannot  be  sustained.  The  witnesses  in  question  were 
admittedly  competent  as  experts  on  real  estate  values  as 
a  whole  and  their  opinions  as  to  the  value  of  fractional 
parts  were  competent,  even  though  they  had  not  made 
and  did  not  know  of  such  sales:  Lewis  v.  Springfield 
Water  Co.,  176  Pa.  237;  White  v.  Western  Allegheny 
R.  R.  Co.,  222  Pa.  534.  The  fact  of  their  not  having  pre- 
viously bought  or  sold  undivided  interests  in  land  went 
to  their  credibility  and  was  for  the  court  below.  As  a 
matter  of  fact,  the  court  gave  no  consideration  to  the 
testimony  of  these  witnesses  on  the  question  of  valuation 
of  fractional  interests,  and  if  there  was  error  in  the  ad- 
mission of  the  testimony  it  did  no  harm. 

A  serious  question  arises  as  to  the  right  of  the  Com- 
monwealth to  appeal  from  the  decision  of  the  Orphans' 
Court  under  Section  12  of  the  Act  of  May  6,  1887,  P.  L. 
79,  which  provide^  that  "any  person  or  persons,  not  satis- 
fied with  said  appraisement,  shall  have  the  right  to  ap- 
peal, within  thirty  days,  to  the  Orphans'  Court  of  the 
proper  county  or  city  on  paying  or  giving  security  to  pay 
all  costs,  together  with  whatever  tax  shall  be  fixed  by 
said  court;  and,  upon  such  appeal,  said  courts  shall  have 
jurisdiction  to  determine  all  questions  of  valuation  and 
of  the  liability  of  the  appraised  estate  for  such  tax,  sub- 
ject to  the  right  of  appeal  to  the  Supreme  Court  as  in 
other  cases."  As  there  is  no  merit  in  the  appeal  we  deem 
a  discussion  and  decision  of  this  question  unnecessary. 

The  appeal  is  dismissed. 
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Commonwealth  ex  rel.  Lafean  v.  Snyder  et  al., 
Appellants. 

Constitutional  law — Constitution  of  Pennsylvania,  Article  IV, 
Section  8 — Public  officers — Banking  commissioner  —  Nomination 
hy  governor — Rejection  by  senate — Appointment  by  governor  after 
adjournment  of  senate — Validity  —  Constitutional  construction  — 
Refusal  of  auditor  general  to  pay  salary  —  Mandamus  —  Pa/rties 
plaintiff— Act  of  June  8,  1893,  P.  L.  345— Action  at  relation  of 
banking  commissioner — Practice,  C,  P, 

1.  Under  the  Act  of  June  8, 1893,  P.  L.  345,  Section  4,  providing, 
inter  alia,  that  when  a  mandamus  proceeding  ^^3  sought  to  enforce 
a  duty  aflFecting  a  particular  public  interest  of  the  State,  it  shall 
be  on  the  relation  of  the  officer  entrusted  with  the  management  of 
such  interest,"  such  a  proceeding  is  properly  brought  in  the  name 
of  the  Commonwealth  on  the  relation  of  a  banking  commissioner 
against  the  auditor  general  and  State  treasurer  to  compel  the  pay- 
ment of  the  commissioner's  salary,  which  was  refused  on  the  ground 
that  he  had  not  been  legally  appointed  by  the  governor.  While  the 
relator  has  also  a  private  interest  in  his  salary,  yet  the  payment  of 
his  compensation,  as  well  as  the  payment  of  other  expenses  of  his 
office,  is  a  necessary  incident  to  the  administration  of  the  aflFairs 
of  the  department^  and,  being  paid  out  of  public  funds,  is  a  matter 
of  public  concern  and  the  duty  of  the  officials  having  charge  of 
such  payment  is  a  public  duty. 

2.  To  the  general  rule  that  title  to  public  office  cannot  be  in- 
quired into  by  mandamus  proceedings  there  is  an  exception  where 
there  are  no  conflicting  claimants  to  the  office,  but  there  is  involved 
merely  a  question  of  right  to  salary,  which  in  turn  depends  upon 
whether  claimant  properly  holds  office. 

3.  A  constitution  is  to  be  construed  in  the  popular  and  ordinary 
sense  of  the  language  used,  and  in  the  light  of  the  circumstances 
attending  its  formation,  so  as  to  give  effect  to  the  intent  of  the 
framers  and  of  the  people  in  adopting  it,  and  also  with  a  view  to 
carry  out  the  general  principles  of  government. 

4.  In  construing  particular  clauses  of  the  Constitution,  it  is  but 
reasonable  to  assume  that  in  inserting  such  provisions  the  conven- 
tion representing  the  people  had  before  it  similar  provisions  in 
earlier  constitutions  in  this  and  other  states,  which  it  used  as  a 
guide ;  and  that  in  adding  to  or  subtracting  from  the  language  of 
such  constitution,  the  change  was  made  deliberately  and  was  not 
merely  accidental. 
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6.  A  court  has  no  right  to  instruct  the  governor  as  to  matters 
which  involve  his  duty  onlyt  and  not  his  power. 

6.  There  is  a  presumption  that  a  public  official  will  not  abuse 
his  trust  or  act  with  a  view  to  evading  the  duties  of  his  office. 

7.  Where  the  senate  has  rejected  the  nomination  by  the  governor 
to  an  office  subject  to  his  appointment,  the  governor  may,  under 
authority  of  Article  IV,  Section  8,  of  the  Constitution,  after  the 
adjournment  of  the  senate,  appoint  the  rejected  nominee  imtil  the 
end  of  the  next  session  of  the  senate;  but  the  governor  cannot 
make  an  appointment  of  such  person  for  a  full  or  unexpired  term 
without  the  advice  and  consent  of  two-thirds  of  all  the  members  of 
the  senate. 

Practice,  Supreme  Court — Statement  of  questions  involved — Ah- 
sence  of  assignment  of  error  covering  question. 

8.  A  question  not  raised  in  the  assignments  of  error  will  not  be 
considered  by  the  Supreme  Court  although  it  appears  in  the  state- 
ment of  the  questions  involved. 

Mr.  Chief  Justice  Brown,  Mr.  Justice  Potter  and  Mr.  Justice 
MoscHziSKER  dissent. 

Argued  Jan.  7,  1918.  Appeal,  No.  10,  May  T.,  1917, 
by  defendants,  from  judgment  of  C.  P.  Dauphin  Co., 
1917,  Commonwealth  Docket  No.  140,  awarding  manda- 
mus in  case  of  Commonwealth  of  Pennsylvania  ex  rel. 
Daniel  F.  Lafean,  Commissioner  of  Banking,  v.  Charles 
A.  Snyder,  Auditor  General,  and  Harmon  M.  Kephart, 
Treasurer  of  the  Commonwealth  of  Pennsylvania.  Be- 
fore Brown,  C.  J.,  Mestrbzat,  Potter,  Stewart,  Mosoh- 
ziSKER,  Frazer  and  Walung,  J  J.    Affirmed. 

Petition  for  mandamus.     Before  Kunkel,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  awarded  a  mandamus  as  prayed  for.    De- 
fendants appealed. 

Error  assigned  was  in  awarding  the  mandamus. 

Hampton  L.  Carson,  with  him  Harry  S.  McDevitt,  G. 
P.  Rogers,  Jr.,  and  Oahriel  H.  Moyer,  for  appellant. — 
The  governor  had  no  power  to  make  the  appointment 
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which  is  challenged:   Lane  v.  Commonwealth^  103  Pa. 
481;  Commonwealth  v.  Waller,  U5  Pa.  235. 

The  title  of  the  relator  to  the  office  cannot  be  consid- 
ered in  this  proceeding. 

Francis  Shunk  Brown,  Attorney  General,  with  him 
Wm.  H.  Hargest,  Deputy  Attorney  General,  and  Wm.  H. 
Keller,  Deputy  Attorney  General,  for  appellee. — The 
court  below  did  not  err  in  ruling  that  the  Commonwealth 
was  a  proper  party  plaintiff,  as  the  duty  sought  to  be  en- 
forced affects  a  particular  public  interest:  Common- 
wealth ex  rel.  Bell  v.  Powell,  249  Pa.  144;  Common- 
wealth ex  rel.  The  Attorney  General  v.  Mathues,  210 
Pa.  372. 

A  presumption  exists  that  the  governor  in  granting 
the  commission  acted  within  his  legal  authority :  Conk- 
lin  V.  Cunningham,  38  Pac.  170;  Eldodt  v.  Territory 
ex  rel.  Vaughn,  61  Pac,  105. 

The  power  of  the  governor  to  grant  such  commissions 
is  conferred  by  Article  IV,  Section  8,  of  the  Constitu- 
tion of  this  Commonw-ealth :  People  of  North  Carolina 
ex  rel.  Battle  v.  Mclver,  68  N.  Car.  467;  Henry  E.  Bart- 
lett,  9  How.  Pr.  Rep.  (N.  Y.  1854)  414. 

Ten  years  before  our  Constitution,  congress  had  con- 
strued a  similar  provision  of  the  Federal  Constitution 
and  recognized  the  right  of  the  President  of  the  United 
States  to  give  an  ad  interim  appointment  to  one  rejected 
by  the  senate  for  a  full  term :  Act  of  February  9,  1863, 
Chapt.  25, 12  Stat.  646,  Section  3228. 

The  existence  of  the  power  is  further  evident  from  the 
construction  of  a  similar  provision  of  the  Constitution 
of  the  United  States,  by  Congress,  by  the  Department  of 
Justice,  and  by  the  President.  The  courts  have  like- 
wise confirmed  the  power  of  the  governor  in  this  par- 
ticular: State  ex  rel.  Robert  y.  Murphy,  13  So.  705 
(Pla.  1893) ;  State  v.  Kuhl,  51  N,  J.  Law  191,  17  Atl. 
Bep.  102 ;  State  ex  rel.  Fritts  v.  Kuhl,  51  N.  J.  Law  191 ; 
17  Atl.  Bep.  102. 
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Opinion  by  Me.  Justice  Frazbe,  April  3, 1918 : 

On  April  24,  1917,  Daniel  F.  Lafean,  the  relator,  was 
appointed  commissioner  of  banking  to  fill  a  vacancy  oc- 
curring during  a  session  of  the  State  senate,  and  subse- 
quently the  governor  forwarded  the  nomination  for  the 
regular  term.  The  senate  rejected  the  nomination,  and 
shortly  after  its  adjournment  the  governor  reappointed 
him  to  fill  the  vacancy  and  to  serve  until  the  end  of  the 
next  session  of  the  senate.  The  appointee  entered  upon 
the  duties  of  his  office  and  subsequently  filed  with  the 
auditor  general  a  requisition  for  salary,  which  the  latter 
refused  to  honor  on  the  ground  that  claimant  did  not 
legally  hold  office.  Lafean  thereupon  filed  a  petition  for 
a  mandamus  against  the  auditor  general  and  State  treas- 
urer to  compel  them  to  approve  and  pay  the  requisition 
for  salary  due  him.  An  alternative  writ  was  issued, 
and,  upon  argument,  judgment  was  entered  against  de- 
fendants and  peremptory  writ  awarded,  from  which  de- 
fendants appealed. 

Before  entering  into  a  discussion  of  the  principal  ques- 
tion in  the  case,  to  wit,  the  right  of  the  governor  to  ap- 
point to  fill  a  vacancy  one  whom  the  senate  has  rejected 
for  appointment  for  the  regular  term,  we  will  consider 
and  dispose  of  the  questions  of  practice  and  procedure 
raised  by  appellants. 

The  first  assignment  of  error  is  to  the  conclusion  of 
the  court  below  that  the  Commonwealth  is  a  proper  party 
plaintiflf.  Counsel  for  appellants  have  furnished  no  ar- 
gument in  support  of  this  assignment  and  apparently 
have  little  faith  in  the  merits  of  their  contention.  The 
Mandamus  Act  of  June  8, 1893,  P.  L.  345,  Section  4,  pro- 
vides: "When  the  writ  is  sought  to  procure  the  en- 
forcement of  a  public  duty,  the  proceeding  shall  be  prose- 
cuted in  the  name  of  the  Commonwealth  on  the  relation 
of  the  attorney  general:  Provided  however,  That  said 
proceeding  in  proper  cases  shall  be  on  the  relation  of  the 
district  attorney  of  the  proper  county :  Provided  further, 
That  when  said  proceeding  is  sought  to  enforce  a  duty 
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aflfecting  a  particular  public  interest  of  the  State,  it 
shall  be  on  the  relation  of  the  officer  entrusted  with  the 
management  of  such  interest.  In  all  other  cases  the 
party  procuring  the  alternative  writ  shall  be  plaintiff, 
the  party  to  whom  said  writ  is  directed  shall  be  defend- 
ant." There  can  be  no  doubt  that  the  present  proceed- 
ing is  brought  to  enforce  a  public  duty  and  also  one  af- 
fecting a  public  interest,  namely,  the  banking  depart- 
ment of  the  C<jmmonwealth,  and  therefore  is  properly 
brought  in  the  name  of  the  Commonwealth  on  the  rela- 
tion of  the  commissioner  of  banking.  While  the  relator 
has  also  a  private  interest  in  his  salary,  yet  the  payment 
of  his  compensation,  as  well  as  the  payment  of  other  ex- 
penses of  his  office,  is  a  necessary  incident  to  the  admin- 
istration of  the  affairs  of  the  department,  and  being  paid 
out  of  public  funds  is  a  matter  of  public  concern,  conse- 
quently, the  duty  of  the  officials  having  charge  of  such 
payment  is  a  public  duty.  The  case  of  Commonwealth 
ex  rel.  v.  Mathues,  210  Pa.  372,  a  proceeding  in  the  name 
of  the  Commonwealth  to  compel  the  State  treasurer  to 
pay  the  salaries  of  certain  Common  Pleas  and  Orphans' 
Court  judges,  would  seem  to  conclusively  settle  this  ques- 
tion against  appellants. 

Appellants  also  contend  relator's  title  to  office  can  be 
inquired  into  in  this  proceeding.  The  conclusion  of  the 
court  below  to  the  effect  that  this  case  is  an  exception  to 
the  general  rule,  that  the  title  to  office  cannot  be  deter- 
mined in  mandamus  proceedings  for  the  reason  that 
there  are  no  conflicting  claimants  to  the  office,  but  merely 
a  question  of  right  to  salary,  which  in  turn  depends  upon 
whether  claimant  properly  holds  office,  was  in  accord 
with  appellants'  contention,  therefore  a  discussion  of 
the  question  is  unnecessary.  Furthermore,  the  question 
is  not  raised  in  the  assignments  of  error  and  for  that  rea- 
son has  no  place  in  the  statement  of  the  questions  in- 
volved. The  second  assignment  complains  of  the  refusal 
of  the  court  below  to  sustain  the  objection  that  there  was 
an  adequate  remedy  at  law.     This  assignment  is  not 
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pressed  in  the  argument^  nar  is  the  question  included  in 
the  statement  of  questions  involved.  Its  consideration, 
therefore,  is  unnecessary. 

The  main  question  in  the  case  is  whether  the  governor 
had  the  power  to  appoint  relator  to  fill  the  vacancy 
which  existed  after  the  senate  had  rejected  his  nomina- 
tion for  the  regular  term.  Section  2  of  the  Act  of  Feb- 
ruary 11,  1895,  P.  L.  4,  provides:  "The  chief  officer 
of  the  banking  department  shall  be  denominated  the  com- 
missioner of  banking.  He  shall  be  appointed  by  the  gov- 
ernor, by  and  with  the  advice  and  consent  of  the  senate, 
and  shall  hold  his  office  for  the  term  of  four  years  and 
until  his  successor  is  duly  qualified." 

Article  IV,  Section  8,  of  the  Constitution  of  Pennsyl- 
vania, provides  that  the  governor  "shall  nominate  and, 
by  and  with  the  advice  and  consent  of  two-thirds  of  all 
the  members  of  the  senate,  appoint such of- 
ficers of  the  Commonwealth  as  he  is  or  may  be  authorized 
by  the  Constitution  or  law  to  appoint;  he  shall  have 
power  to  fill  all  vacancies  that  may  happen,  in  offices  to 
which  he  may  appoint,  during  the  recess  of  the  senate, 
by  granting  commissions  which  shall  expire  at  the  end 

of  their  next  session; if  the  vacancy  shall  happen 

during  the  session  of  the  senate,  the  governor  shall  nomi- 
nate to  the  senate,  before  their  final  adjournment,  a 
proper  person  to  fill  said  vacancy."  It  thus  appears  the 
governor  is  authorized  to  fill  a  vacancy  temporarily  until 
the  end  of  the  next  session  of  the  senate,  but  not  for  a 
full  or  unexpired  term  without  the  advice  and  consent  of 
the  senate.  Appellants  do  not  contend  that  the  vacancy 
in  question  was  one  that  had  not  "happened"  during  the 
recess  of  the  senate,  though  it  in  fact  arose  while  the 
senate  was  in  session,  but  base  their  argument  squarely 
on  the  contention  that  the  governor  could  not  fill  the 
vacancy,  however  or  whenever  arising,  by  appointing  one 
whom  the  senate  had  previously  rejected  for  that  office. 

The  constitutional  provision  places  no  express  limita- 
tion upon  the  choice  of  the  governor  in  appointing  to  fill 
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vacancies.  He  is  accordingly  the  sole  judge  of  the  quali- 
fications of  the  appointee^  unless  an  implied  restriction 
is  placed  upon  this  power  by  reason  of  the  grant  of  power 
to  the  senate  to  reject  an  appointee  to  fill  a  regular  or 
unexpired  term.  Did  the  people,  in  adopting  the  con- 
stitutional provision  in  question,  place  an  implied  limi- 
tation upon  the  power  of  the  governor  to  fill  vacancies 
by  reason  of  also  having  provided  that  appointments  for 
regular  terms  of  service,  or  for  unexpired  terms,  should 
require  the  approval  of  the  senate?  Or,  to  state  the 
question  in  a  different  form,  does  it  follow  that  the  peo- 
ple, in  requiring  the  consent  of  the  senate  to  appoint- 
ments for  regular  or  unexpired  terms  of  service,  intended 
that  a  rejection  by  the  senate  of  an  appointee  necessarily 
eliminated  him  from  the  list  of  possible  appointments  for 
filling  the  temporary  vacancy  created  by  such  rejection 
without  express  words  to  that  effect?  If  this  question 
be  answered  in  the  affirmative,  it  is  pertinent  to  inquire 
how  long  must  the  disqualification  of  the  rejected  person 
continue.  Is  it  for  the  succeeding  vacancy  only,  or  does 
it  disqualify  him  and  consequently  limit  the  power  of  the 
governor  for  all  time?  The  existence  of  these  further 
questions  which  would  follow  a  construction  in  favor  of 
appellants'  contention,  and  the  failure  of  the  Constitu- 
tion to  provide  an  answer  to  them,  must  necessarily  have 
a  bearing  on  the  interpretation  of  the  intent  of  the  people 
as  indicated  in  the  language  of  the  provision  in  question. 

A  Constitution  is  to  be  construed  in  the  popular  and 
ordinary  sense  of  the  language  used,  and  in  the  light  of 
the  circumstances  attending  its  formation,  so  as  to  give 
.  effect  to  the  intent  of  the  f ramers  and  of  the  people  in 
adopting  it,  and  also  with  a  view  to  carry  out  the  gen- 
eral principles  of  government :  Commonwealth  v.  Clark, 
7  W.  &  S.  127 ;  Cronise  v.  Cronise,  54  Pa.  260 ;  Common- 
wealth V.  Bell,  145  Pa.  374. 

In  construing  particular  clauses  of  the  Constitution 
it  is  but  reasonable  to  assume  that  in  inserting  such  pro- 
visions the  convention  representing  the  people  had  be- 
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fore  it  similar  provisions  in  earlier  constitutions,  not 
only  in  our  own  State  but  in  other  states  which  it  used 
as  a  guide,  and,  in  adding  to,  or  subtracting  from,  the 
language  of  such  other  constitutions  the  change  was 
made  deliberately  and  was  not  merely  accidental.  A 
consideration  of  the  earlier  constitutions,  of  this  State 
throws  no  light  on  the  subject.  The  Constitution  of 
1790  gave  the  governor  no  power  to  fill  vacancies,  while 
the  Constitution  of  1838  contained  a  provision  quite 
similar  to  that  inserted  in  the  present  organic  law. 
Turning  to  the  constitutions  of  other  states  for  assist- 
ance we  find  a  majority  of  them,  like  our  own,  do  not  con- 
tain restrictions  on  the  power  to  fill  vacancies.  On  the 
other  hand,  the  constitutions  of  seven  states,  namely, 
Illinois,  Georgia,  Louisiana,  Maryland,  West  Virginia, 
Nebraska  and  Texas  have  express  provisions  to  the  effect 
that  the  governor  shall  not,  during  the  same  session  of 
the  senate,  appoint  to  fill  a  vacancy  a  person  who  has 
been  rejected  by  the  senate,  thus  impliedly  recognizing 
the  necessity  of  such  provision  if  power  to  make  such  ap- 
pointment is  to  be  withheld.  No  case  has  been  cited 
which  holds  authoritatively  that,  in  absence  of  such  ex- 
press restriction  on  the  power  of  the  governor,  he  cannot 
appoint  to  fill  a  vacancy  a  person  who  has  been  rejected  by 
the  senate.  On  the  contrary,  under  Article  II,  Section 
2,  Clause  3,  of  the  Federal  Constitution,  which  gives  the 
President  power  to  fill  "Vacancies  that  may  happen  dur- 
ing the  recess  of  the  senate,  by  granting  commissions 
which  shall  expire  at  the  end  of  their  next  session,"  Con- 
gress recognized  the  powef  of  the  President  to  reappoint 
to  fill  a  vacancy,  after  rejection  of  the  appointee  by  the  • 
senate,  for  a  full  term  by  adding  to  the  army  appropria- 
tion bill  of  February  9, 1863,  (Vol.  4,  U.  S.  Comp.  Stats. 
1916,  Section  3228)  a  clause  that  "No  money  shall  be 
paid  from  the  treasury,  as  salary,  to  any  person  ap- 
pointed during  the  recess  of  the  senate,  to  fill  a  vacancy 
in  any  existing  office,  if  the  vacancy  existed  while  the 
senate  was  in  session  and  was  by  law  required  to  be  filled 
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bj  and  with  the  advice  and  consent  of  the  senate,  until 
such  appointee  has  been  confirmed  by  the  senate,"  the 
reason  for  this  being,  no  doubt,  as  stated  in  the  debate 
in  the  senate,  that  while  it  may  not  be  within  the  power 
of  the  senate  to  prevent  such  appointment  it  had  the 
power  to  prevent  payment  of  the  salary  incident  to  the 
oflSce,  which  would  probably  put  an  end  to  the  habit  of 
making  such  appointments.  In  1886  President  Cleve- 
land nominated  a  person  for  office  in  the  District  of 
Columbia  and,  after  his  rejection  by  the  senate,  ap- 
pointed the  same  person  to  fill  the  vacancy,  and  in  our 
own  State  Governor  Pattison  in  1891  reappointed  two 
persons  following  their  rejection  by  the  senate,  which 
action  was  upheld  by  the  then  attorney  general  of  the 
Commonwealth,  Honorable  William  U.  Hensel,  as  in- 
dicated in  an  opinion  to  the  Honorable  Henry  K.  Boyer, 
State  treasurer,  as  follows:  "I  am  in  receipt  of  your 
favor  of  July  29th,  inquiring  whether  you  are  authorized 
and  justified  in  paying  the  salaries  and  expenses  of  the 
factory  inspector  and  his  appointees,  and  suggesting  that 
the  validity  of  such  payments  might  be  questioned  be- 
cause, you  say,  Robert  Watchorn,  the  present  factory  in- 
spector, was  ^appointed  by  the  governor  during  the  ses- 
sion of  the  senate  and  rejected  by  that  body  and  again 
appointed  after  its  adjournment.^  In  reply  I  beg  leave 
to  say  that,  in  my  opinion,  the  appointment  of  Robert 
Watchorn  as  factory  inspector  by  Governor  Pattison,  was 
a  valid  appointment ;  that  he  holds  and  exercises  said  of- 
fice rightfully ;  that  his  official  acts  are  valid  and  bind- 
ing, and  certainly  that  the  validity  of  his  appointment 
cannot  be  questioned  collaterally  by  you,  and  that  you 
are  justified  and  authorized  in  recognizing  him  and  his 
warrants  as  those  of  a  de  facto  and  de  jure  officer." 
That  case  is  identical  in  all  respects  with  the  one  now 
before  us  and,  while  the  opinion  of  the  attorney  general 
is  not  binding  upon  this  court,  his  interpretation  of  the 
question  is  strongly  persuasive. 
There  are  no  Pennsylvania  decisions  which  give  jna- 
Vol.  cclxi — 5 
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terial  assistance  with  respect  to  the  question  before  us. 
Lane  v.  Commonwealth,  103  Pa.  481,  is  cited  by  appel- 
lants. The  question  in  that  case  was  as  to  the  power  of 
the  governor  to  name  an  officer.  No  question  of  appoint- 
ment was  before  the  court,  much  less  a  question  of  ap- 
pointment of  a  person  who  had  been  rejected  by  the  sen- 
ate for  a  full  term.  In  the  course  of  the  opinion  of  the 
court  it  is  said,  in  discussing  the  respective  powers  and 
duties  of  the  governor  and  the  senate,  (page  485) :  "As 
already  shown,  the  Constitution  declares  in  section  8 
cited,  the  governor  shall  nominate  and  he  shall  appoint. 
Before  he  completes  the  appointment  the  senate  shall 
consent  to  his  appointing  the  person  whom  he  has  named. 
It  may  prevent  an  appointment  by  the  governor,  but  it 
cannot  appoint.  It  may  either  consent  or  dissent.  That 
is  the  extent  of  its  power.  There  its  action  ends.  It 
cannot  suggest  the  name  of  another.  If  it  dissent  the 
governor  cannot  appoint  the  person  named.  If  it  con- 
sent he  may  or  may  not,  at  his  option,  make  the  appoint- 
ment. If  for  any  reason  his  views  as  to  the  propriety  of 
the  proposed  appointment  change,  he  may  decline  to 
make  it.  That  option  is  not  subject  to  the  will  of  the 
senate.  Until  the  governor  executes  the  commission,  the 
appointment  is  not  made.  Prior  to  that  time  at  his 
m'ere  will,  he  may  supersede  all  action  had  in  the  case : 
Marbury  v.  Madison,  1  Cranch  137 ;  Story's  Con.,  Sec. 
1540."  The  above  statement  that  "If  it  [the  senate] 
dissent  the  governor  cannot  appoint  the  person  named,'' 
viewed  in  the  light  of  the  question  under  discussion,  un- 
doubtedly referred  to  the  regular  or  unexpired  term  for 
which  the  appointment  was  made.  The  question  of  the 
subsequent  appointment  of  the  rejected  person  was  not 
before  the  court. 

In  Commonwealth  v.  Waller,  145  Pa.  235,  also  relied 
upon  by  appellants,  the  question  was  whether  one  whose 
appointment  had  been  confirmed  by  the  senate  had  a 
right  to  hold  office,  though  not  commissioned  previous  to 
the  expiration  of  the  term  of  office  of  the  governor  who 
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appointed  him.  While  it  appeared  the  succeeding  gov- 
ernor appointed  another  person  for  the  same  office,  and, 
upon  his  rejection  by  the  senate,  reappointed  him  for  the 
full  term,  the  court  said  (page  256)  :  "With  the  validity 
of  the  latter  appointment  we  have  nothing  to  do.  Our 
inquiry  is  merely  as  to  the  right  of  the  respondent  to 
liold  the  office."  The  lower  court  in  discussing  the  right 
of  the  subsequent  appointee  said  (page  246)  :  "We  have 
not  been  referred  to  any  case  which  decides  that  the 
jjovernor  has  power  to  appoint  one  who  lias  been  re- 
jected by  the  senate,  to  the  same  office  and  for  the  same 
period  for  which  he  was  nominated  and  rejected,  or  any 
part  of  such  period ;  and  in  the  absence  of  authority  we 
think  the  spirit  and  intent  of  the  Constitution  forbids  . 
this  to  be  done."  The  question  was  not  discussed  by 
the  appellate  court,  and,  furthermore,  as  the  reappoint- 
ment was  for  the  full  term,  even  the  language  of  the 
lower  court  was  in  part  dictum. 

Pritts  v.  Kuhl,  51  N.  J.  L.  191,  appears  to  be  the  only 
decision  directly  in  point,  although  in  that  case  the  dis- 
cussion in  the  opinion  is  based  mainly  on  the  meaning 
of  the  phrase  "vacancy  happening  during  the  recess  of 
the  legislature."  The  governor  nominated  a  judge  to 
fill  a  vacancy  occurring  while  the  senate  was  in  session. 
That  body  refused  to  confirm  the  nomination,  and,  subse- 
quently, during  the  recess  of  the  legislature,  the  rejected 
person  was  appointed  to  fill  the  vacancy.  In  holding 
this  appointment  valid  it  was  said  (page  208) :  "The  pro- 
priety of  the  appointment  of  Mr.  Kuhl,  after  his  rejec- 
tion by  the  senate,  was  a  question  for  the  governor  alone. 
This  court  has  no  right  to  instruct  the  governor  as  to 
matters  which  involve  his  duty  only  and  not  his  power. 
We  cannot  know  the  circumstances  which  influenced  his 
action,  and  must  presume  that  he  acted  rightly." 

A  careful  consideration  of  the  argument  and  authori- 
ties cited  by  counsel  for  appellants  fails  to  convince  us 
that  in  framing  the  Constitution  it  was  intended  to  limit 
by  implication  the  choice  of  the  governor  in  filling  va- 
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cancies.  It  is  of  no  avail  to  say  that  to  permit  the  ap- 
pointment of  one  who  has  been  rejected  for  a  full  term 
would  in  effect  enable  the  governor  to  evade  the  consti- 
tutional requirements.  We  cannot  assume  a  public  of- 
ficial will  abuse  his  trust  (Lane  v.  Commonwealth, 
supra),  or  act  with  a  view  to  evade  the  duties  of  his 
office.  The  presumption  is  to  the  contrary :  Mansel  v. 
Nicely,  175  Pa.  375.  In  Fritts  v.  Kuhl,  supra,  it  is  said 
(page  205 ) :  "The  argument  of  those  who  deny  the  power, 
that  it  will  tend  to  deprive  the  senate  of  their  just  par- 
ticipation in  appointments  to  office,  is  not  of  controlling 
force.  It  is  not  logical  to  argue  from  an  abuse  of  power 
to  a  negation  of  it.  Every  authority,  however  indis- 
pensable, may  be  the  subject  of  abuse.  Undoubtedly  the 
governor  may  abuse  this,  as  he  may  any  other  power  en- 
trusted to  him,  but  the  argument  is  equally  cogent,  that 
the  senate  may  arbitrarily  refuse  to  consent  to  every 
nomination  made  by  the  governor,  and  leave  him  power- 
less to  execute  the  laws,  unless  he  will  accede  to  its  de- 
mands. The  consequences  likely  to  flow  from  a  denial 
of  the  governor's  power  are  much  more  to  be  depricated 
than  those  that  can  result  from  conceding  it."  On  page 
206  of  the  same  opinion  the  court  further  says :  "The  pos- 
sibility of  abuse  loses  its  significance  the  moment  we 
distinguish  between  power  and  duty.  The  question  of 
power  alone  can  be  considered  by  this  court.  For  wil- 
ful breach  of  official  duty,  or  abuse  of  the  power  com- 
mitted to  him,  the  governor  is,  like  other  civil  officers, 
liable  to  impeachment,  and  must  answer  to  the  tribunal 
erected  under  the  Constitution  for  the  trial  of  such  cases. 
Even  though  the  governor  should  be  guilty  of  a  breach 
of  duty  in  refusing  to  send  any  nomination  at  all  to  the 
senate,  during  its  session,  it  would  be  none  the  less  with- 
in his  power  and  his  duty,  after  the  adjournment,  to  fill 
the  vacancy.  In  that  case,  the  impeachable  conduct 
would  be  his  wilful  refusal  to  advise  with  the  senate, 
and  not  his  act  in  filling  the  vacancy  in  the  after  recess." 
Judgment  is  affirmed. 
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Dissenting  Opinion  by  Me.  Chief  Justice  Brown  : 
What  the  Constitution  forbids,  may  not  be  done,  and 
its  inhibitions  need  not  always  be  expressed,  for  they  are 
equally  effective  and  not  less  to  be  regarded  when  they 
arise  by  necessary  implication:  Page  v.  Allen,  58  Pa. 
338;  Commonwealth  ex  rel.  v.  Heck,  251  Pa.  39;  Stoyr 
on  the  Constitution,  Section  424.  In  construing  a  Con- 
stitution its  words  are  to  receive  their  popular,  natural 
and  ordinary  meaning :  Commonwealth  v.  Bell,  145  Pa. 
374;  Keller  v.  Scranton,  200  Pa.  130;  Raff  v.  Philadel- 
phia et  al.,  256  Pa.  312.  When  these  two  propositions 
are  borne  in  mind  there  is  no  escape,  it  seems  to  me,  from 
the  conclusion  that  the  governor's  appointment  of  the 
appellee  as  commissioner  of  banking,  to  serve  until  the 
expiration  of  the  next  session  of  the  senate,  after  he  had 
been  rejected  by  that  body  at  its  late  session,  was  in 
clear,  palpable  and  plain  disregard  and  defiance  of  Sec- 
tion 8,  Article  IV,  of  the  Constitution.  The  words  of 
that  article  can  have  but  one  meaning  to  a  layman,  and, 
if  this  be  so,  how  can  a  different  one  be  given  to  them  by 
the  courts,  whose  duty  it  is  to  read  them  as  they  are 
popularly,  naturally  and  ordinarily  understood? 

During  the  session  of  the  senate  the  governor  could 
have  appointed  the  appellee  commissioner  of  banking 
only  with  the  advice  and  consent  of  two-thirds  of  the 
members  of  that  body.  He  sought  such  advice  and  con- 
sent by  nominating  him  for  the  said  office,  but  the  nomi- 
nation was  rejected,  and  its  rejection  was,  in  effect,  a 
declaration  by  the  senate  that  the  nominee  should  not 
serve  as  commissioner  of  banking  for  the  succeeding 
four  years.  This  action  of  the  senate  did  not  disqualify 
him  generally  for  appointment  as  such  commissioner, 
but  meant  merely  that  it  would  not  consent  to  his  ap- 
pointment to  serve  for  a  certain  period.  In  so  acting 
the  senate  exercised  a  power  expressly  conferred  upon  it 
by  the  Constitution  as  a  check  upon  the  appointing 
power,  and  yet  immediately  after  it  adjourned  the  gov- 
ernor, in  the  face  of  its  rejection  of  his  nominee,  ap- 
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pointed  him  to  the  ofl&ce  which  it  had  just  declared  he 
should  not  then  fill.  If  the  Constitution  may  be  thus 
circumvented,  the  executive  may  do  indirectly  what  that 
instrument  forbids  his  doing  directly,  for  he  can  make 
appointments  against  the  advice  and  consent  of  the  sen- 
ate; and  this  is  just  what  has  been  done  in  the  present 
case.  The  average  man,  with  the  constitution  of  his 
state  before  him,  couched  in  clear  and  plain  terms,  will 
hardly  be  able  to  understand  how  one  whose  name  had 
been  submitted  by  the  governor  to  the  senate,  as  required 
by  the  Constitution,  for  confirmation  as  his  appointee  to  a 
certain  office,  and  had  been  rejected  by  the  senate,  can,  as 
soon  as  that  body  adjourns,  be  constitutionally  appointed 
to  the  same  office,  the  vacancy  therein  having  been  caused 
by  the  rejection.  If  this  can  be  done,  a  license  will  be 
given  to  every  succeeding  governor  to  fill  every  appoin- 
tive office  for  a  full  term,  not  only  without  the  advice 
and  consent  of  the  senate,  but  against  them.  The  check 
upon  his  appointing  power  will  be  gone,  for  he  may,  at 
the  two  regular  sessions  of  the  senate  held  during  his 
term  of  office,  do  just  what  the  present  executive  has 
done,  and,  by  appointing  rejected  nominees  after  each 
adjournment  of  the  senate,  the  appointees  would  be  given 
full  terms  of  at  least  four  years,  for  each  appointment 
would  extend  to  the  end  of  the  next  session  of  the  senate. 
As  to  this,  it  was  said  by  the  very  learned  Judge  Cad- 
WALADER,  in  speaking  of  the  constitutional  provision  in 
the  Federal  Constitution  relating  to  appointments  by 
the  President :  "Thus  he  might,  though  the  senate  were 
in  session  when  the  vacancy  first  occurred,  or  had  sat 
since  it  thus  occurred,  appoint,  in  the  recess,  an  officer 
who  would  be  objectionable  to  the  senate  if  in  session — 
and  might,  in  disregard  or  defiance  of  the  senate,  con- 
tinue him  in  office  indefinitely" :  In  re  Attorney  of  the 
United  States,  2  Cadwalader's  Cases,  U.  S.  District  Ct., 
138,  148. 
As  the  rejection  of  the  appellee  was  for  a  full  term  of 
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four  years,  it  covered  every  portion  of  that  term.    Majus 
dignum  trahit  ad  se  minus  dignum. 

None  of  our  cases  support  the  conclusion  reached  by 
the  majority  of  the  court,  and  it  is  so  admitted.  In 
Pritts  V.  Kuhl,  51  N.  J.  L.  191,  the  case  upon  which  re- 
liance is  placed  in  sustaining  the  action  of  the  court 
below,  the  question  involved  in  this  case  was  not  dis- 
cussed either  in  the  argument  of  counsel  or  in  the  opin- 
ion of  the  court.  The  sole  question  there  was  whether 
there  had  been  an  actual  vacancy  which  had  happened 
during  a  recess  of  the  legislature,  and  the  discussion 
turned  entirely  upon  what  was  meant  by  the  words  of 
the  Constitution  of  New  Jersey,  "a  vacancy  happening 
during  a  recess  of  the  legislature." 

While  the  question  before  this  court  in  Lane  v.  Com- 
monwealth, 103  Pa.  481,  was  the  governor's  power  of  re- 
moval, we  said,  through  Mr.  Chief  Justice  Mbecur  :  "As 
already  shown,  the  Constitution  declares  in  section  8 
cited,  the  governor  shall  nomin^^te  and  he  shall  appoint. 
Before  he  completes  the  appointment  the  senate  shall 
consent  to  his  appointing  the  person  whom  he  has  named. 
It  may  prevent  an  appointment  by  the  governor,  but  it 
cannot  appoint.  It  may  either  consent  or  dissent.  That 
is  the  extent  of  its  power.  There  its  action  ends.  It 
cannot  suggest  the  name  of  another.  If  it  dissent  the 
governor  cannot  appoint  the  person  named.''  In  Com- 
monwealth V.  Waller,  145  Pa.  235,  one  of  the  conten- 
tions of  the  Commonwealth  in  the  court  below  was  that 
"after  the  senate  adjourns,  the  governor  has  undoubted 
right  to  commission  the  person  rejected  by  the  senate." 
In  answer  to  this  the  Honorable  John  W.  Simonton, 
late  president  judge  of  the  twelfth  judicial  district, 
whose  learning  and  ability  are  remembered  and  will  not 
soon  be  forgotten,  said :  "We  have  not  been  referred  to 
any  case  which  decides  that  the  governor  has  power  to 
appoint  one  who  has  been  rejected  by  the  senate,  to  the 
same  ofBce  and  for  the  same  period  for  which  he  was 
nominated  and  rejected,  or  any  part  of  such  period;  and 
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in  the  absence  of  authority  we  think  the  spirit  and  in- 
tent of  the  Constitution  forbid  this  to  be  done.''  While 
these  words  may  be  regarded  as  obiter  dicta,  because  not 
pertinent  to  the  question  then  before  the  court,  they  are 
entitled  to  a  very  great  weight  as  the  unqualified  view  of 
an  eminent  jurist  upon  the  precise  question  involved  in 
this  appeal.  In  my  judgment  they  correctly  state  the 
law. 

For  the  reasons  stated,  the  writ  of  mandamus  should 
have  been  refused,  for  the  appointment  of  the  appellee 
was  forbidden  by  clear,  necessary  implication,  by  Sec- 
tion 8,  Article  IV,  of  the  Constitution.  In  this  dissent, 
which  I  cannot  withhold,  from  the  contrary  view  enter- 
tained by  a  majority  of  the  court,  my  brothers  Pottee 
and -VON  Moschziskbe  concur. 


Harris  Chemical  Company,  to  use,  v.  Tunnell  & 
Company,  Incorporated,  Appellant. 

Contracts — Sales  —  Refusing  to  perform  —  Cancellation  of  con- 
tract— Construction — Intention, 

In  an  action  for  the  breach  of  an  executory  contract  for  the  sale 
of  300  tons  of  potash  to  be  delivered  f .  o.  b.  cars  shipper's  works,  in 
carload  lots  of  not  less  than  fifteen  tons  as  ordered  by  buyers, 
brought  by  the  buyer  against  the  seller,  it  was  provided  '^Buyers  to 
give  the  seller  reasonable  notice  of  all  shipments  wanted.  Final 
shipments  under  this  contract  to  be  completed  by  May  30,  1916, 
and  any  balance  unshipped  on  the  latter  date  through  failure  of 
buyers  to  furnish  instructions,  may,  at  the  option  of  the  sellers,  be 
either  shipped  on  this  contract  or  cancelled."  By  supplemental 
contract  dated  May  21, 1915,  the  time  for  the  delivery  of  the  potash 
was  "extended  until  and  completed  by  July  1,  1915,  instead  of 
May  30, 1915,  as  given  in  the  original  contract."  It  appeared  that 
one  month  after  the  contract  was  made,  defendant  shipped  to  plain- 
tiff fifteen  tons  of  potash,  that  plaintiff  never  ordered  further  ship- 
ment until  June  30th  following  and  none  was  meanwhile  shipped. 
On  June  30th,  plaintiff  advised  defendant  that  it  had  assigned  the 
contract  to  a  third  party.  The  representative  of  the  assignee  de- 
livered notice  of  the  assignment  to  defendant  on  the  morning  of 
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June  dOth;  and  at  four  o'clock  in  the  afternoon,  the  assignee  and 
plaintiff  made  demand  on  defendant  for  the  balance  of  the  potash 
which  was  refused.  It  appeared  from  all  the  evidence  that  there 
was  not  left  sufficient  time  between  four  o'clock  and  twelve  o'clock 
midnight  in  which  to  make  delivery  of  all  the  potash  f.  o.  b.  cars, 
shipper's  works.  The  lower  court  submitted  the  case  to  the  jury 
which  found  a  verdict  for  plaintiff  upon  which  judgment  was  en- 
tered. Held,  that  as  defendant  did  not  have  sufficient  time  to  make 
delivery  of  the  entire  balance  of  tons  called  for  by  the  contract, 
before  its  expiration,  the  defendant  was  justified  in  cancelling  the 
contract  and  the  plaintiff  was  not  entitled  to  recover,  and  judgment 
was  reversed  and  entered  for  defendant. 

Argued  Jan.  15, 1918.  Appeal,  No.  211,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  No.  4,  Philadel- 
phia Co.,  June  T.,  1915,  No.  4810,  on  verdict  for  plain- 
tiff, in  case  of  Harris  Chemical  Company,  to  the  use  of 
Peters,  White  &  Company,  v.  F.  W.  Tunnell  &  Co.,  In; 
corporated.  Before  Beown,  C.  J.,  Stbwaet,  Mosch- 
ziSKBE,  Fbazbb  and  Walling,  JJ.    Eeversed. 

Assumpsit  for  breach  of  contract  of  sale.    Before  FiN- 

LBTTBB,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 
Verdict  for  plaintiff  for  |5,766.63  and  judgment  there- 
on.   Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict  for 
defendant  and  in  refusing  to  enter  judgment  for  defend- 
ant n.  o.  V. 

John  Arthur  Brown,  with  him  Henry  P.  Brown,  for 
appellant. — ^Appellant  did  not  repudiate  its  contract  or 
refuse  to  ship  the  balance  of  the  potash :  United  Press 
Assn's  V.  National  Newspapers  Assn.,  227  Fed.  193; 
Dingley  v.  Oler,  117  U.  S.  490. 

The  letter  of  appellees  dated  June  30, 1915,  requesting 
shipment  of  the  balance  of  potash  and  for  the  first  time 
giving  shipping  instructions  kept  the  contract  alive  for 
the  benefit  of  both  parties  thereto,  irrespective  of  any 
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question  of  repudiation  by  appellant,  and  appelleeiD  were 
required  to  give  the  appellant  shipping  instructions  and 
reasonable  notice  of  all  shipments  wanted  in  accordance 
with  the  terms  of  the  contract :  Avery  v.  Bowden,  5  E. 
&  B.  714;  Reid  v.  Hoskins,  5  E.  &  B.  727;  Frost  v. 
Knight,  L.  R.  7  Ex.  Ill ;  Zuck  &  Henry  v.  McClure  & 
Co.,  98  Pa.  541 ;  United  Press  Assn.  v.  National  News- 
paper Assn.,  227  Fed.  193;  Roehm  v.  Horst,  178  U.  S.  1. 
The  first  shipping  instructions  given  appellant  by 
either  appellee  were  contained  in  the  letter  of  June  30, 
1915,  delivered  to  appellant  between  3 :  30  p.  m.  and  4 
p.  m.  on  June  30,  1915 ;  appellees  did  not  comply  with 
the  terms  of  the  contract,  it  being  impossible  for  appel- 
lant to  ship  the  full  285  tons  before  July  1st:  American 
Fire  Insurance  Co.  v.  Hazen,  110  Pa.  530 ;  Muncy  Boro. 
School  District  v.  Commonwealth,  84  Pa.  464;  Rankin 
V.  Woodworth,  3  Penrose  &  Watts  48 ;  Miller  v.  Phillips 
et  al.,  31  Pa.  218,  221;  The  Express  Publishing  Co.  v. 
The  Aldine  Press,  126  Pa.  347;  Hocking  v.  Hamilton, 
158  Pa.  107;  Pinkham  v.  Haynes,  103  Me.  112;  Alwart 
Bros.  Coal  Co.  v.  Royal  Colliery  Co.,  234  Fed.  Rep.  20; 
Frankfurt-Barnett  Co.  v.  William  Prym  Co.,  Ltd.,  237 
Fed.  Rep.  21. 

John  Weaver,  for  appellee. 

Opinion  by  Mb.  Justice  Stewart,  April  3, 1918 : 
The  transaction  out  of  which  this  controversy  arises 
is  evidenced  by  a  written  contract  entered  into  March 
29,  1915,  under  the  terms  of  which  the  defendant  com- 
pany sold  to  the  plaintiff  company  three  hundred  tons  of 
muriate  of  potash  of  a  certain  refined  quality  at  the  price 
of  $200  per  ton,  to  be  delivered  f.  o.  b.  Penna.  R.  R. 
shipper's  works,  Philadelphia,  in  carload  lots  of  not  less 
than  fifteen  tons,  as  ordered  out  by  buyers.  The  con- 
tract contains  the  following  provision  "Buyers  to  give 
the  seller  reasonable  notice  of  all  shipments  wanted. 
Final  shipments  under  this  contract  to  be  completed  by 
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May  30,  1915,  and  any  balance  unshipped  on  tlie  latter 
date  througli  failure  of  buyers  to  furnish  instructions, 
may,  at  the  option  of  the  sellers,  be  either  shipped  on 
this  contract  or  cancelled."  By  supplemental  contract 
dated  May  21,  1915,  the  time  for  delivery  of  the  potash 
was  "extended  until  and  completed  by  July  1,  1915,  in- 
stead of  May  30, 1915,  as  given  in  the  original  contract." 
On  April  30th  following  the  execution  of  the  original 
contract,  defendant  shipped,  upon  order  of  the  plaintifif, 
fifteen  tons  of  the  amount  sold.  Plaintiff  never  ordered 
further  shipment  until  June  30th  following,  and  none 
was  meanwhile  shipped.  On  the  date  last  mentioned 
plaintiff  notified  the  defendant  by  writing  that  it  had 
disposed  of  the  remaining  two  hundred  eighty-five  tons 
which  it  had  agreed  to  take  under  contract  of  March  29th 
and  the  extension  of  J&Iay  21st,  and  had  assigned  all  its 
interest  therein  to  Peters,  White  &  Company.  The  writ- 
ing thus  concludes :  "This  will  be  handed  to  you  by  Mr. 
Ellis  Jackson  representing  Peters,  White  &  Company, 
who  will  make  the  necessary  arrangements  with  you, 
either  for  shipping  or  for  holding  on  storage  for  their  ac- 
count." This  communication  was  delivered  by  Mr. 
Jackson  on  the  morning  of  the  30th  of  June.  Under 
same  date,  but  not  delivered  until  about  four  o'clock  in 
the  afternoon,  this  further  communication  was  delivered 
to  the  defendant  company,  "Gentlemen :  We  learn  from 
Mr.  Ellis  Jackson,  the  representative  of  Peters,  White 
&  Company,  of  New  York,  with  considerable  astonish- 
ment, that  you  have  refused  to  recognizejthe  assignment 
which  we  made  to  that  firm  of  our  contract  with  you,  so 
far  as  the  balance  of  285  tons  of  muriate,  under  our  con- 
tract of  March  29,  1915,  with  you  and  the  extension 
thereof,  is  concerned.  We  now  notify  you  that  in  view 
of  the  fact  that  we  have  sold  this  product  to  Peters, 
White  &  CJompany,  your  refusal  to  deliver  may  result  in 
a  claim  or  suit  against  us  for  breach  of  contract  and  that 
if  you  persist  in  your  refusal  it  is  our  intention  to  hold 
you  to  the  repayment  of  any  damage  we  may  suffer 
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thereby.  In  order  that  there  may  be  no  misunderstand- 
ing we  now  give  you  notice,  in  which  Mr.  Jackson  rep- 
resenting Peters,  White  &  Company  joins,  to  ship  the 
balance  of  this  material,  285  tons  in  accordance  with  the 
terms  of  the  contract  to  Peters,  White  &  Company,  New 
York  City,  New  York,  who  will  take  up  the  sight  draft 
with  bill  of  lading  and  certificate  of  analysis  attached,  in 
accordance  with  the  terms  of  that  contract.  If  you  do 
not  comply  with  this  request  we  again  call  your  atten- 
tion to  the  fact  that  we  will  hold  you  strictly  responsible 
for  any  loss  that  may  accrue.  You  may,  of  course,  have 
any  reasonable  time  in  which  to  make  the  shipment.'^ 
(Signed)  Harris  Chemical  Company,  by  Edward  J*. 
Hasse,  Treas.,  Ellis  Jackson,  Representing  Peters,  White 
&  Company.  Under  date  of  July  1,  1915,  the  defendant 
company  replied  to  this  communication  as  follows: 
Harris  Chemical  Company,  Gentlemen :  Your  letter  of 
the  30th  ult.,  which  is  also  signed  by  Ellis  Jackson  rep- 
resenting Peters,  White  &  Co.,  was  received  by  us  be- 
tween 4 :  30  and  5  o^clock  p.  m.  yesterday.  Under  the 
terms  of  the  contract  dated  March  29, 1915,  and  the  sup- 
plement dated  May  21, 1915,  it  is  our  privilege  to  cancel 
it  in  so  far  as  it  relates  to  any  balance  of  muriate  of  pot- 
ash unshipped  by  July  1st,  because  of  the  failure  on  your 
part  to  giye  us  such  notice  as  would  reasonably  enable 
us  to  ship  by  that  date.  Your  letter  was  the  first  notice 
received  by  us  that  you  desired  shipments  to  be  made  of 
the  balance  of  285  tons  of  muriate  of  potash,  and  it  can- 
not be  considei^pd  as  ^reasonable  notice  of  all  shipments 
wanted^  as  provided  in  the  contract.  We,  therefore,  ex- 
ercise our  option  to  cancel  the  contract  for  the  balance 
of  the  285  tons  of  muriate  unshipped."  (Signed)  F.  W. 
Tunnell  &  Company,  Inc.  The  present  action  was 
brought  25th  of  August  following,  to  recover  from  de- 
fendant 115,675,  for  alleged  breach  of  contract,  the 
plaintiff  claiming  this  to  be  the  difference  between  the 
contract  price  of  the  potash  and  the  market  price  of 
the  same  at  the  time  of  the  alleged  breach,  with  interest 
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added.  The  trial  resulted  in  a  verdict  for  plaintiff  in  the 
sum  f 5^765.33.  A  motion  was  filed  by  defendant  for  a 
new  trial, — since  withdrawn — also  for  judgment  non 
obstante  on  the  whole  record,  which  was  refused,  and 
judgment  accordingly  was  entered  on  the  verdict.  The 
appeal  brings  nothing  before  us  for  our  consideration 
but  the  refusal  of  the  court  to  sustain  the  defendant's 
fifth  point  which  asked  for  binding  instructions. 

While  the  issue  was  single,,  namely,  whether  the  plain- 
tiff gave  defendant  reasonable  notice  of  the  shipment  it 
wanted — the  delivery  of  285  tons  of  the  potash  remain- 
ing unshipped — this  inquiry  can  be  met  only  as  some  un- 
ascertained facts  are  first  determined.  The  first,  and 
most  important  inquiry  must  be  to  ascertain  just  when 
the  demand  for  shipment  was  made.  The  plaintiff 
averred  in  its  statement  of  claim  filed,  that  on  the  morn- 
ing of  the  30th  of  June  the  use-plaintififs  notified  the  de- 
fendant company  of  the  assignment,  and  demanded  im- 
mediate shipment  of  285  tons  of  muriate  of  potash,  which 
the  defendant  refused  to  deliver ;  and  that  again  during 
the  afternoon  of  the  30th  of  June  the  use-plaintiff  made 
another  demand  upon  the  defendant  to  deliver  the  said 
285  tons  which  the  defendant  again  refused  to  deliver. 
It  seems  to  be  conceded  that  plaintiffs  right  to  demand 
shipment  continued  until  the  expiration  of  June  30th,  at 
midnight,  conditioned,  however,  that  there  was  left  suflft- 
cient  time  between  the  hour  when  the  demand  was  made 
and  midnight  of  the  same  day  to  reasonably  admit  of  a 
fulfillment  by  defendant  of  its  contract  obligation,  which 
was  to  deliver  f .  o.  b.  in  cars  upon  the  railroad  sidings  at 
its  plant,  285  tons  of  muriate  of  potash  consigned  to  the 
plaintiff.  In  view  of  the  second  question,  which  is  yet 
to  be  considered,  the  practicability  of  making  this  de- 
livery in  the  time  intervening  between  the  demand  arid 
the  close  of  the  last  hour  of  the  day,  the  importance  of 
fixing  definitely  when  the  demand  was  first  made  be- 
comes apparent.  There  was  no  disagreement  as  to  the 
fact  that  in  the  afternoon  of  that  day,  between  four  and 
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five  o'clock,  a  written  demand  for  the  shipment  was 
made.  Defendants  insist  that  this  was  the  first  and 
only  demand.  In  support  of  plaintiff's  averment  that 
the  demand  was  made  during  the  morning  of  the  30th, 
plaintiff  called  to  the  stand  Mr.  Ellis  P.  Jackson,  who, 
as  their  representative  in  the  transaction,  had  visited 
the  defendant  company  at  its  place  of  business,  to  nego- 
tiate with  respect  to  certain  details,  on  the  29th  as  well 
as  30th  of  June.  Whatever  conversation  occurred 
touching  the  shipment  of  the  285  tons,  occurred  between 
Jackson  and  one  or  other  of  defendant's  firm.  Upon 
Jackson's  testimony,  and  that  alone,  plaintiff  relied  to 
show  an  order  for  shipment  given  during  the  morning 
of  the  30th.  How  far  this  testimony  fell  short  of  the 
purpose  for  which  it  was  offered  may  be  seen  in  witness's 
answers  upon  cross-examination.  He  was  asked  this 
question — "Did  you  give  shipping  instructions  on  the 
morning  of  June  30th  ?"  His  answer  was  — "I  was  there 
prepared  to  give  shipping  instructions."  The  examina- 
tion proceeded :  "Q.  Did  you  give  shipping  instructions 
on  the  morning  of  June  30th?  A.  Mr.  Tunnell  sort  of 
turned  me  down  so  flatly  that  I  didn't  have  a  chance  to 
give  any.  Q.  You  did  not  give  any  shipping  instruc- 
tions? A.  I  was  there  prepared  to.  I  was  their  repre- 
sentative for  that  purpose.  I  could  have  a  certified 
check  there  and  paid  for  the  whole  stuff.  Q.  I  asked 
whether  or  not  you  gave  shipping  instructions  on  the 
morning  of  June  30th?  A.  I  didn'i  have  a  chance  to 
give  them.  Q.  Then  you  didn't  give  them?  A.  If  I 
didn't  have  a  chance  to  give  them  I  did  not  give  them. 
Q.  I  understand  the  first  shipping  instructions  were 
given  in  the  second  letter  of  June  30th?  A.  Yes.  Q. 
That  was  presented  when?  A.  That  was  presented  in 
the  afternoon,  I  judge  about  half  past  three  or  four 
o'clock."  Here  we  have  express  and  repeated  denials  by 
the  person,  who,  as  claimed  by  the  plaintiff,  made  the  de- 
mand during  the  morning  of  the  30th  for  shipment,  that 
during  the  conversation  he  made  any  such  demands,  and 
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the  positive  statement  that  the  first  demand  was  made 
by  the  letter  which  he  said  he  delivered  between  three 
and  four  o'clock  of  the  afternoon.  There  was  not  a  par- 
ticle of  evidence  outside  the  testimony  of  this  witness  in 
the  whole  case  in  support  of  the  plaintiff's  claim. 

We  come  now  to  the  second  inquiry :  Was  it  reasona- 
bly practicable  for  the  defendant  company  between  the 
time  when  it  was  served  with  the  demand,  about  four 
o'clock  on  the  afternoon  of  the  30th,  to  comply  with  the 
demand  then  made  by  having  on  board  of  cars  at  its  sid- 
ings, ready  to  be  shipped,  285  tons  of  potash?  The 
words  "reasonable  notice"  as  they  occur  in  the  contract 
can  admit  of  no  other  meaning  than  we  have  here  given 
them.  They  can  have  no  reference  to  anything  but  the 
time  required  to  load  the  particular  shipment  demanded 
upon  the  cars  at  defendant's  siding.  The  time  required 
would  manifestly  depend  on  the  size  of  each  shipment; 
what  would  be  reasonable  time  for  shipment  of  fifteen 
tons  would  manifestly  not  be  reasonable  time  for  ship- 
ment of  285  tons.  The  surroundings  of  the  parties  at 
the  time  of  making  the  contract,  and  the  subject-matter 
of  the  contract,  are  always  admissible  to  ascertain  the 
intention  and  understanding  of  the  parties,  if  the  expres- 
sion in  the  contract  be  in  any  measure  disputed ;  these 
as  said  in  Bole  v.  New  Hampshire  Fire  Ins.  Co.,  159  Pa. 
53,  form  a  sort  of  context  which  may  be  resorted  to  if 
there  is  any  question  to  aid  in  arriving  at  the  meaning 
of  the  contract.  As  we  read  this  contract  it  is  entirely 
free  from  ambiguity,  and  can  he  read  intelligently  with- 
out recourse  to  extrenuous  conditions.  We  derive  from 
the  language  used,  with  respect  to  the  mutual  obligations 
assumed,  a  covenant  on  the  part  of  the  buyer  to  receive 
and  pay  for  300  tons  of  muriate  of  potash,  at  such  times, 
previous  to  the  first  day  of  July,  1915,  and  in  such  man- 
ner as  the  buyer  may  direct,  giving  to  the  seller  reasona- 
ble notice  of  the  demand,  to  the  end  that  the  seller  might 
have  reasonable  opportunity,  in  view  of  its  appliances 
and  facilities, — assumed  to  be  such  as  are  ordinarily  in 


Digitized  by  VjOOQ IC 


80  HAERIS  CHEMICAL  CO.  v.  TUNNELL  &  CO.,  Appel. 

Opinion  of  the  Court.  [261  Pa, 

use— rto  meet  its  covenant,  which  was  to  place  f .  o.  b.  on 
cars  upon  such  railroad  sidings  as  it  had  in  its  plant  for 
shipping  the  potash  ordered.  We  see  nothing  in  the  con- 
tract to  indicate  that  other  facilities  than  those  regu- 
larly employed  by  the  seller  in  such  cases,  would  have  to 
be  supplied  to  expedite  the  shipment  of  any  order  re- 
ceived. The  contention  of  the  defendant  is  that  notice 
of  the  demand  for  the  shipment  of  285  tons  of  potash, 
received  at  four  o'clock  on  the  afternoon  of  June  30th, 
did  not  afford  reasonable  time — within  the  meaning  we 
have  given  these  words — ^for  the  shipment  to  be  made 
within  the  period  fixed  by  the  contract,  and  that  its  de- 
fault in  making  the  shipment  is  chargeable  solely  to  the 
delajr  of  plaintiflF  in  giving  notice  of  its  demand  for  the 
shipment.  On  the  other  hand,  the  plaintiflF  insists  that 
the  notice  of  the  demand  was  given  in  ample  time  to 
admit  of  its  shipment  within  the  period.  With  respect 
to  this  inquiry  the  burden  rests  on  the  plaintiflf,  since  it 
is  alwayiS  for  the  plaintiff  to  show  performance  of  the 
contract  by  himself  when  he  seeks  to  recover  for  a  breach 
of  the  other.  The  case  was  so  proceeded  with,  the  plain- 
tiff introducing  'the  question.  He  who  seeks  to  compel 
performance  by  others  must  show  his  right  to  ask  it  by 
showing  his  own  performance  of  all  that  is  preliminary : 
Mint's  App.,  128  Pa.  163.  It  is  this  principle  that  gov- 
erns in  cases  where  the  action  is  for  breach  of  contract. 
If  the  contract,  as  here,  discloses  prior  conditions  to  be 
performed  by  the  plaintiff  and  on  which  defendant's  per- 
formance depended,  there  can  be  no  recovery  except  as 
the  plaintiff  avers  and  proves  performance  on  his  part. 
The  first  witness  interrogated  on  the  subject  was  Fred- 
erick W.  White,  one  of  the  partners  in  the  use-plaintiff's 
firm.  On  cross-examination  he  was  asked  this  question : 
"I  understand  you  to  say  that  in  your  opinion  it  would 
be  possible  for  Tunnell  &  Company,  receiving  notice  to 
ship  on  June  30th,  in  the  morning  we  will  say,  at  the 
first  visit  at  10  o'clock  to  have  shipped  during  the  day  of 
June  30th  the  285  pounds  of  potash?    A., I  do  not  know 
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what  their  facilities  are.^'  The  cross-examination  thus 
proceeded :  "Q.  I  understand  you  to  say  that  you  are  pre- 
pared to  testify  that  Tunnell  &  Company,  having  received 
a  notice  of  this  kind,  we  will  say  on  June  30th,  could 
have  delivered  285  tons  of  potash  on  June  30th?  A.  I 
think  they  testified  that  they  made  no  efforts  themselves 
to  get  the  car.  Q.  I  am  asking  you  what  you  are  pre- 
pared to  testify  to?  A.  I  do  not  know  what  their  facili- 
ties are.  I  have  never  been  to  their  factory.  I  have 
testified  that  there  are  factories  that  could  deliver  a 
large  quantity  of  muriate  of  potash  in  a  few  hours.  Q. 
You  are  not  familiar  with  the  Tunnell  Company^s  fac- 
•'tory?  A.  I  have  never  been  in  their  factory.  Q.  You 
do  not  mean  to  tell  us  that  Tunnell  &  Company  would 
have  been  able  to  deliver  after  the  receipt  of  the  notice 
on  June  30th  the  balance  of  285  tons  on  June  30th?  A. 
I  just  told  you  I  have  never  been  to  their  factory  and  I 
do  not  know  what  facilities  they  have.  Q.  You  cannot 
give  us  any  opinion  on  that  point?  A.  I  do  not  know 
anything  about  it."  The  next  witness  interrogated  was 
Ellis  Jackson.  On  cross-examination  he  testified  as  fol- 
lows :  **Q.  Do  I  understand  you  to  say  that  you  think 
Tunnell  &  Company  could  have  delivered  285  tons  of  pot- 
ash shipped  on  cars  on  June  30th  after  the  receipt  of  that 
notice  between  half  past  three  and  four  o'clock?  A.  We 
shipped  soda  ash,  which  is  the  nearest  thing  to  bicar- 
bonate of  potash  that  I  know,  which  comes  in  250-pound 
bags,  and  we  have  repeatedly  shipped  in  one  day's  notice 
four  hundred  to  five  hundred  ton.  This  is  the  same  kind 
of  stuff  exactly,  and  if  I  had  sold  285  tons  of  soda  ash, 
and  somebody  called  me  on  the  30th  of  June,  I  would 
have  got  oflf  as  much  as  I  could,  and  if  I  didn't  get  it  all 
off  that  day  I  would  the  next.  It  is  the  intent  of  these 
things  it  seems  to  me  is  the  right  sort  of  thing.  Q.  Do 
you  think  Tunnell  &  Company,  I  will  repeat,  could  have 
prepared  and  shipped  285  tons  of  muriate  of  potash  be- 
tween half  past  three  and  four  o'clock  on  June  30th  at 
the  close  of  the  working  day  on  that  date?  A.  That  is  an 
Vol.  cclxi — 6 
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hour  and  a  half.  The  Court.  It  is  midnight  of  that  day. 
The  legal  day  is  midnight.  Q.  We  will  say  midnight. 
A.  I  have  worked  until  away  in  the  morning.  For  an 
hour  and  a  half  you  could  not  do  it  Q.  From  two-thirty 
to  midnight?  A.  They  could  have  gotten  two  hundred 
tons  off  by  that  time.  Q.  By  midnight?  A.  Yes.''  This 
was  the  whole  of  the  testimony  offered  by  the  plaintiffs 
on  this  branch  of  the  case.  Its  insufficiency  is  seen*  at 
once.  Neither  witness  professed  any  knowledge  of  the 
facilities  of  the  defendant  company.  The  answer  of  the 
witness  last  named  seemed  to  imply  an  acknowledgment 
of  the  impracticability  of  making  the  shipment  by  mid- 
night when  he  said :  "If  I  had  sold  285  tons  of  soda  ash 
and  somebody  called  me  on  the  30th  of  June,  I  would 
have  got  off  as  much  as  I  could  and  if  I  didn't  get  it  all 
off  that  day  I  would  the  next,"  overlooking  and  disre- 
garding the  fact  that  under  this  contract  the  defendant 
company  was  not  obliged  to  put  any  of  the  potash  on 
board  the  cars  after  midnight  of  the  30th,  since  the  con- 
tract had  then  expired,  and  the  parties  had  been  left  to 
their  remedies.  No  more  could  the  requirement  of  the 
contract  have  been  met  by  loading  a  part  of  the  shipment 
required  than  by  loading  none.  We  have  no  hesitancy  in 
pronouncing  as  matter  of  law,  viewing  with  greatest  lib- 
erality the  evidence  offered  by  the  plaintiff  that  it  failed 
to  show  such  performance  of  the  obligation  it  assumed 
under  the  contract  with  respect  to  notice  of  its  demand 
for  shipment  as  entitled  it  to  recover  in  this  case.  The 
court  below  should  have  so  held.  It  was  error,  therefore, 
to  refuse  defendant's  request  for  binding  instructions. 

The  judgment  is  reversed  and  judgment  is  now  entered 
for  defendant. 
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Clothier  et  aL  v.  Hoflfman  Company,  Incorporated, 
et  al..  Appellants. 

Equity — Equity  practice  —  Findings  of  fact — Appeah  —  Party 
waUs—AcU  of  Feb.  2U,  1721, 1  8m.  L.  126,  and  May  6, 1899,  P.  L. 
19S. 

1.  Findings  of  fact  of  a  lower  court  will  not  be  reversed  on  ap- 
peal wbere  th^  are  based  upon  competent  evidence,  althougb  there 
is  sufficient  evidence  upon  the  record  from  which  the  lower  court 
might  have  reached  a  different  conclusion. 

2.  In  a  suit  in  equity  brought  by  an  owner  of  a  building  to  en- 
join an  adjacent  property  owner  from  using  a  party  wall,  con- 
structed by  the  plaintiff,  until  it  had  paid  the  plaintiff  the  ap- 
praised value  of  its  new  use  of  the  wall,  and  certain  measuring 
charges,  where  defendant  contended  that  an  old  wall  which  the 
parties  had  formerly  used  was  not  entirely  removed,  but  was  sim- 
ply reconstructed,  but  where  plaintiffs  produced  abundant  evi- 
dence that  the  6ld  wall  had  been  taken  down  and  a  new  one  erected, 
a  finding  by  the  lower  court  in  accordance  with  plaintiffs'  conten- 
tions was  conclusive  upon  appeal,  and  a  decree,  under  the  Acts  of 
Feb.  24,  1721, 1  Sm.  L.  125,  and  May  5,  1899,  P.  L.  193,  requiring 
defendants  to  pay  half  the  cost  of  the  new  wall  was  affirmed. 

Argued  Jan.  22, 1918.  Appeal,  No.  291,  Jan.  T.,  1917, 
by  defendants,  from  decree  of  C.  P.  No.  5,  Philadelphia 
Co.,  June  T.,  1916,  No.  2504,  requiring  defendants  to  pay 
a  part  of  the  cost  of  a  party  wall,  in  case  of  Morris  L. 
Clothier,  Frederick  H.  Strawbridge,  Robert  E.  Straw- 
bridge,  and  Isaac  H.  Clothier,  Jr.,  v.  The  Hoflfman  Com- 
pany, Incorporated,  of  Philadelphia,  Architects  and 
Engineers,  The  Fleischmann  Construction  Company, 
Builders;  Blauner's,  Incorporated,  Tenants,  and  Eliza- 
beth D.  Riddle,  Thomas  Earle  White  and  the  Fidelity 
Trust  Company,  Trustees  under  the  Will  of  John  Dob* 
son,  Deceased.  Before  Potter,  Stewart,  Moschziskbr^ 
Prazer  and  Walling,  JJ.    AflBrmed. 

Bill  in  equity  to  require  defendants  to  pay  a  part  of 
the  cost  of  a  party  wall.    Before  Monaghan,  J. 
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Assignment  of  Errors — Opinion  of  the  Court    [261  Pa. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  on  final  hearing  awarded  the  relief  prayed 
for.    Defendants  appealed. 

Errors  assigned  were  in  dismissing  exceptions  to  find- 
ings of  fact  and  conclusions  of  law  and  the  decree  of  the 
<!Ourt 

Julius  C.  Levi,  for  appellants. 

Henry  C.  Thompson,  Jr.,  with  him  Edwin  8.  Dixon, 
for  appellees. 

Opinion  by  Mb.  Justice  Frazbb,  April  3, 1918 : 
Blauner's  Incorporated  and  the  Fleischmann  Con- 
struction Company,  two  of  the  defendants,  appeal  from 
a  decree  in  equity  ordering  them  to  pay  to  plaintiffs  a 
portion  of  the  cost  of  constructing  a  party  wall.  The 
bill  was  dismissed  as  to  the  other  defendants. 

Plaintiffs  and  defendants  own  adjoining  premises  in 
the  City  of  Philadelphia  known  as  Nos.  831  and  833 
Market  street,  respectively.  On  plaintiffs'  property  was 
erected  a  hotel  and  on  defendants'  a  brick  building  three 
stories  in  front  with  a  two  story  addition  in  the  rear, 
the  two  properties  being  separated  by  a  party  wall.  In 
1903  plaintiffs  razed  their  hotel  building  and  erected  in 
its  place  a  five-story  structure.  At  that  time  the  building 
inspector,  after  an  examination  of  the  party  wall,  which 
the  plaintiffs  for  the  first  time  proposed  to  use,  decided 
that,  although  adequate  for  defendants'  property,  it  was 
not  sufficient  to  support  plaintiffs'  building,  and  orderod 
the  wall  taken  down  and  a  more  substantial  one  erected 
in  accordance  with  municipal  requirements.  In  1916 
defendants  began  the  construction  of  a  four-story  build- 
ing to  extend  the  entire  depth  of  their  lot,  and  proceeded 
to  make  use  of  the  party  wall  erected  by  plaintiffs  in  1903 
by  cutting  openings  in  which  to  insert  joists  and  timbers 
necessary  in  the  construction  of  their  new  building. 
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The  parties  having  failed  to  agree  upon  the  sum  defend- 
ants should  pay  plaintiffs  for  such  use,  and  defendants 
having  refused  to  accept  the  figures  of  the  official  meas- 
urer, who  appraised  the  value  of  the  new  use  at  f  4,007.63, 
based  on  one-half  of  the  cost  of  a  wall  of  the  character 
required  by  defendants^  building,  to  which  was  added 
measuring  charges,  making  a  total  of  $4,150.04,  plaintiffs 
brought  this  bill  to  restrain  defendants  from  using  the 
division  wall  until  payment  for  the  use  is  made.  The 
court  below,  after  hearing,  adopted  the  figures  of  the 
appraiser  as  fairly  representing  the  value  of  the  new  use 
made  of  the  wall  by  defendants,  and  directed  that  the 
sum  found  due  be  paid  with  costs,  less  a  payment  pre- 
viously made. 

The  contention  of  defendants  is  that  instead  of  being 
chargeable  with  one-half  of  what  a  new  wall  would  have 
cost  them  in  1916  they  are  liable  for  only  one-half  the 
cost  of  the  difference  between  the  cubical  contents  of  a 
new  wall  built  at  that  time,  and  the  cubical  contents  of 
the  wall  which  existed  in  1903.  This  contention  is  based 
on  the  theory  that  the  old  wall  was  not  entirely  removed, 
but  merely  reconstructed  and  that  the  cost  of  such  re- 
construction represented  the  maximum  outlay  properly 
chargeable  to  them. 

The  Act  of  February  24,  1721,  1  Sm.  L.  125,  requires 
the  first  builder  to  be  reimbursed  for  one-half  of  the  cost 
of  constructing  a  party  wall  "or  for  so  much  thereof  as 
the  next  builder  shall  have  occasion  to  make  use  of  be- 
fore such  next  builder  shall  in  any  wise  use  or  break  into 
the  said  wall ;  the  charge  or  value  thereof  to  be  set  by 
the  said  regulators."  The  Act  of  May  5, 1899,  P.  L.  193, 
Section  24,  makes  it  the  duty  of  the  building  inspectors 
to  examine  party  or  division  walls,  and  if  defective,  out 
of  repair,  insufficient  or  unfit  for  the  purpose  of  the  ex- 
isting building,  or  any  new  building  about  to  be  erected, 
such  wall  "shall  be  repaired  or  made  good  or  taken  down 
by  the  parties  building,  as  the  inspector's  decision  may 
be,''  and  further  provides  that  the  cost  of  repair,  removal 
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or  a  new  wall,  as  the  case  may  be,  shall  be  borne  by  the 
adjoining  owner  "in  proportion  to  the  amount  of  such 
wall  or  walls  which  is  op  shall  be  respectively  used  by 
their  said  buildings";  and  that  where  such  walls  are 
"sufficient  only  for  the  purpose  of  the  new  building" 
the  entire  expense  is  to  be  borne  by  the  party  erecting  the 
new  building. 

In  support  of  their  claim  defendants  point  to  Section 
25,  of  the  Act  of  1899,  which  provides  that  where  there 
are  existing  walls  "whose  thickness  at  the  time  of  their 
erection  was  in  accordance  with  the  requirements  of  the 
then  existing  laws,  but  which  are  not  in  accordance  with 
the  requirements  of  this  act,  may  be  used,  if  in  good  con- 
dition, for  the  ordinary  use  of  party  walls :  Provided,  the 
height  of  the  same  be  not  increased.  In  case  it  is  desired 
to  increase  the  height  of  the  existing  party  or  independ- 
ent walls,  which  walls  are  less  in  thickness  than  re- 
quired under  this  act,  the  same  may  be  done  with  a  lining 
of  brickwork  to  form  a  combined  thickness  with  the  old 
walls  of  not  less  than  four  inches  more  than  the  thickness 
required  for  a  new  wall,  corresponding  with  the  total 
height  of  the  wall  when  so  increased  in  height."  Under 
this  section  defendants  assert  that  as  the  reinforcing 
of  the  walls  in  existence  in  1903  with  a  lining,  and  recon- 
structed to  the  height  necessary  to  support  their  present 
building,  was  practicable,  they  should  be  charged  only 
with  this  portion  of  the  expense. 

A  serious  diflBculty  in  the  way  of  adopting  this  theory, 
is  the  finding  of  the  court  below  that  the  old  wall  was 
in  fact  taken  down  and  a  new  one  erected  in  its  place. 
No  exception  was  taken  to  this  finding;  defendants, 
however,  refer  to  the  application  made  by  them  to  the 
court  below  to  allow  exceptions  to  be  filed  nunc  pro 
tunc  after  appeal  was  taken,  and  have  assigned  as  error 
the  refusal  to  permit  such  exceptions  to  be  filed.  As- 
suming the  question  to  be  properly  before  us,  it  would 
not  materially  help  defendants'  case.  The  Act  of  1899 
permits  the  inspector,  in  his  discretion,  to  order  an  old 
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wall  to  be  repaired  or  taken  down  entirely  and  replaced. 
The  inspector  was  called  as  a  witness,  and  there  was 
offered  in  evidence,  in  connection  with  his  testimony,  his 
reports  to  the  chief  of  the  Bureau  of  Building  Inspection 
which  show  he  concluded  the  existing  party  wall  was  un- 
fit for  the  new  building  about  to  be  erected  by  plaintiffs 
on  No.  831,  and  that  he  had  "ordered  same  to  be  taken 
down  and  a  legal  party  wall  built.^^  He  further  testified 
that  while  the  existing  wall  was  ample  for  the  require- 
ments of  the  building  then  on  defendants'  premises,  it 
was  not  suitable  for  the  new  building  plaintiffs  proposed 
to  erect,  and  "therefore  it  was  condemned  as  provided 
for  in  the  act  of  assembly  as  insufllcient  for  the  purpose 
of  the  new  building,  and  was  torn  down  and  a  new  party 
wall  built."  He  also  said  that  at  the  time  the  building 
No.  831  was  erected  the  division  wall  was  an  old  one 
and  had  been  standing  for  a  period  of  from  fifty  to  one 
hundred  years,  which  would  probably  account  for  his 
conclusion  that  it  should  be  taken  down.  In  contra- 
diction of  this  testimony,  and  in  support  of  their  excep- 
tion to  the  finding  of  the  trial  judge  that  the  old  wall 
was  removed,  defendants  called  the  architect  who  pre- 
pared the  plans  for  the  building  erected  in  1916,  and 
who  testified  that  an  examination  of  the  party  wall 
showed  its  greater  part  had  been  reconstructed,  and  that 
"from  an  architectural  point  of  view"  a  part  of  the  old 
wall  was  "embodied  in  the  wall  constructed"  by  plain- 
tiffs in  1903.  The  witness  admitted,  however,  he  had  not 
seen  the  building  previous  to  1916,  thirteen  years  after 
its  reconstruction,  and  based  his  conclusion  upon  an  ex- 
amination of  the  wall  from  an  architectural  point  of 
view,  and  on  the  presumption  that  the  wall  existing  in 
1903  was  sufficiently  strong  to  carry  at  least  the  three- 
story  building.  The  question  for  us  is  not  whether  we 
might  have  taken  the  same  view  of  the  evidence  as  the 
trial  judge,  but  whether  there  is  evidence  in  the  case  to 
sustain  the  conclusion  reached  by  him.  The  evidence 
that  the  old  wall  was  remodeled  rather  than  recon- 
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structed  is  not  so  clear  and  conclusive  as  to  warrant  a 
reversal  of  the  finding  of  the  court  below :  Hull  v.  Dela- 
ware &  Hudson  Co.,  255  Pa.  233;  Scranton  v.  Scranton 
Coal  Co.,  256  Pa.  322. 

The  above  disposes  of  substantially  the  entire  question 
involved,  there  being  no  serious  dispute  as  to  the  liability 
of  defendants  to  reimburse  plaintiffs  to  the  extent  of  one- 
half  the  cost  of  so  much  of  the  wall  as  defendants  had 
occasion  to  use,  less  deductions  provided  by  statute.  In 
this  case  we  are  clearly  of  the  opinion  such  share  was 
properly  represented  by  one-half  of  the  cost  of  construct- 
ing a  wall  of  the  character  defendants  would  have  been 
obliged  to  build  in  1916  (Bailey's  App.,  Supreme  Court, 
1  W.  N.  C.  350)  as  found  by  the  court  below.  This  rule 
is  not  inconsistent  with  the  principles  laid  down  in 
Hoflfstot  V.  Voight,  146  Pa.  632,  German  National  Bank 
V.  Mellor,  238  Pa.  415,  and  Stevenson  v.  Mellor,  246  Pa. 
596,  cited  and  relied  upon  by  defendants. 

The  judgment  is  affirmed. 


Rowan  v.  Commonwealth,  Appellant. 

Practice,  Supreme  Court — Appeals — Assignments  of  errors — Ds' 
feciive  assignrzents  —  Paper  hooks  —  Statement  of  questions  in- 
volved— Typewritten  statement. 

1.  On  appeal  from  a  judgment  entered  in  a  ease  tried  by  a 
judge  without  a  jury,  assignments  of  error  complaining  of  findings 
of  fact  and  conclusions  of  law  of  the  court  below  are  defective 
where  they  fail  to  show  that  exceptions  were  taken,  or  the  action 
of  the  court  thereon,  and  it  is  not  material  that  exceptions  to  the 
findings  were  in  fact  filed  and  argued  and  finally  overruled.  As- 
signments of  error  are  an  essential  part  of  the  pleadings  on  ap- 
peal, and  must  be  complete  in  themselves  without  reference  to  other 
parts  of  the  record. 

2.  Where  error  is  assigned  to  the  findings  and  conclusions  of  the 
court  below,  the  particular  one  to  which  exception  is  taken  should 
be  quoted,  and  the  action  of  the  court  set  forth,  together  with  the 
exception,  in  order  that  the  assignment  shall  show  the  complete 
transaction. 


Digitized  by  VjOOQ IC 


BOWAN  V.  COMMONWEALTH,  AppeUant.         89 

1918.]  '    Syllabus—Statement  of  Facts. 

8.  Where  the  statement  of  questions  involved  violates  the  rule 
of  court  as  to  length,  it  is  not  good  practice  to  attempt  to  correct  it 
by  filing  a  typewritten  statement. 

Eminent  domain — Parks — Valley  Forge — Condemnation  of  land 
— Damages — Measure  of  damages — Special  use — Time  from  which 
damages  computed— Acts  of  May  SO,  189S,  P.  L.  18S;  March  19, 
190S,  P.  L.  S7;  April  7, 1906,  P.  L.  117;  June  2S,  1917,  P.  L.  640. 

4.  The  Acts  of  May  30,  1893,  P.  L.  183,  March  19,  1903,  P.  L. 
37,  April  7, 1906,  P.  L.  117,  and  June  23, 1917,  P.  L.  640,  relating 
to  the  acquisition  of  Valley  Forge  as  a  public  park  did  not  de- 
fine the  limits  of  the  park,  but  authorized  the  Commissioners  to 
fix  the  locations  and  boundaries  thereof;  and  a  person  who  pur- 
chased property  within  the  possible  but  undefined  limits  of  the  park 
after  the  passage  of  the  acts  relating  thereto  was  not  chargeable 
with  notice  that  her  land  would  be  taken  so  as  to  preclude  her  from 
recovering  the  value  of  the  property  at  the  time  of  its  condemnation 
by  the  park  commissioners,  in  the  absence  of  any  unequivocal  act 
on  the  part  of  the  park  commissioners  prior  to  the  acquisition  and 
improvement  of  said  property  indicating  that  it  would  be  included 
in  the  limits  of  the  park. 

5.  After  the  passage  of  the  Act  of  1905,  permitting  Washington's 
headquarters  at  Valley  Forge  to  be  included  within  the  park,  a 
property  adjacent  to  Washington's  headquarters  was  purchased 
by  plaintiff  and  used  as  a  residence  and  place  for  serving  refresh- 
ments to  visitors  at  the  park,  considerable  improvements  being 
made  thereto.  Thereafter,  the  park  commissioners  defined  the 
limits  of  the  park  so  as  to  include  plaintiff's  land  and  condemned 
it,  and  so  notified  plaintiff.  The  Commonwealth  contended  that 
the  value  of  plaintiff's  land  must  be  taken  as  of  the  date  of  the 
passage  of  the  Act  of  1893.  Plaintiff  contended  that  she  was  en- 
titled to  recover  the  value  of  the  land  and  improvements  at  the 
time  when  she  was  notified  of  the  taking.  The  lower  court  de- 
cided that  the  Commonwealth  by  the  passage  of  the  said  acts  had 
not  unequivocably  committed  itself  to  taking  that  part  of  Valley 
Forge  in  which  plaintiff's  property  lay;  and  assessed  the  damages 
in  accordance  with  plaintiff's  contention.    Held,  no  error. 

Philadelphia  Parkway,  250  Pa.  257,  distinguished. 

6.  In  such  case,  the  court  made  no  error  in  considering,  in  con- 
nection with  the  question  of  damages,  the  value  of  the  premises 
for  the  purpose  of  serving  refreshments  and  otherwise  entertaining 
visitors  to  the  pai^ 

Argued  Feb.  5,  1918.  Appeal,  No.  13,  Jan.  T.,  1918, 
by  defendant,  from  judgment  of  C.  P.  Montgomery  Co., 
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Statement  of  Facta—Opinion  of  the  Court,  [261  Pa. 
Dec.  T.)  1916^  No.  54^  dismissing  exceptions  to  findings 
of  fact  and  conclusions  of  law,  in  case  of  Mary  L.  Rowan 
V.  Commonwealth  of  Pennsylvania.  Before  Beown,  C.  J., 
Potter^  Moschziskbb,  Feazeb  and  Walling,  JJ.  Af- 
firmed. 

Appeal  from  the  award  of  jury  of  view  in  condem- 
nation proceedings.    Before  Miller,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  case  was  tried  by  a  judge  without  a  jury  who 
found  in  favor  of  the  plaintiff  for  f  6,500. 

Exceptions  to  the  findings  of  the  trial  judge  were  dis- 
missed and  judgment  was  entered  on  the  findings.  The 
Commonwealth  appealed. 

Errors  assigned  were  in  dismissing  the  exceptions. 

J.  P.  Hale  Jenkins,  with  him  Francis  Shunh  Brown 
and  Montgomery  Evans,  for  appellant. 

J.  Washington  Logue,  with  him  M.  M.  Oihson,  for  ap- 
pellee. 

Opinion  by  Mb.  Justice  Fbazbb,  April  3, 1918 : 
The  Commonwealth,  through  the  Valley  Forge  Park 
Commission,  appropriated  plaintiffs  property  for  park 
purposes  and,  being  unable  to  agree  with  her  as  to  the 
compensation  to  be  paid,  viewers  were  appointed  from 
whose  award  an  appeal  was  taken  and  the  case  tried 
before  the  court  below  without  a  jury.  From  the  decree 
of  the  court  the  Commonwealth  appealed.  The  principal 
questions  raised  are  the  proper  measure  of  damages,  and 
the  time  from  which  they  are  to  be  computed. 

The  paper  book  filed  on  behalf  of  the  Commonwealth 
contained  flagrant  violations  of  our  rules.  The  state- 
ment of  questions  involved  violates  the  rule  as  to  length. 
This  error  is  attempted  to  be  corrected  by  filing  a  type- 
written statement,  a  practice  not  to  be  commended. 
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Further,  the  assignments  of  error,  four  in  number,  are 
defective.  Each  alleges  error  in  the  findings  or  conclu- 
sions of  law  of  the  court  below,  but  not  one  quotes  a  find- 
ing nor  do  they  show  exceptions  taken,  or  the  action  of 
the  court  thereon,  although  exceptions  to  the  findings 
were,  in  fact,  filed  and  argued  and  formally  overruled. 
We  have  repeatedly  said  assignments  of  error  are  an  es- 
sential part  of  the  pleadings  and  on  appeal  must  be  com- 
plete in  themselves  without  reference  to  other  parts  of 
the  record :  North  Mountain  Water  Supply  Co.  v.  Trox- 
ell,  223  Pa.  315;  Burkhard  v.  Penna.  Water  Co.,  243  Pa. 
369.  Where  error  is  assigned  to  the  findings  and  con- 
clusions of  the  court  below  the  particular  one  to  wl^ich 
exception  is  taken  should  be  quoted,  and  the  action  of  the 
court  set  forth,  together  with  the  exception,  in  order  that 
the  assignment  shall  show  the  complete  transaction: 
Land  Title  &  Trust  Co.  v.  Shoemaker,  257  Pa.  213;  Le- 
high Valley  Trust  Co.  v.  Strauss,  258  Pa.  382.  The  ap- 
peal might  well  be  quashed  because  of  the  defects  re- 
ferred to. 

We  have  examined  the  case  on  its  merits,  however,  and 
find  no  error  in  the  conclusion  reached  by  the  learned 
judge  of  the  court  below.  The  Act  of  May  30, 1893,  P.  L. 
183,  relating  to  the  acquisition  of  Valley  Forge  as  a  pub- 
lic park  "for  the  purpose  of  perpetuating  and  preserving 
the  site  on  which  the  Continental  Army  under  which 
General  George  Washington  was  encamped  in  winter 
quarters  at  Valley  Forge^^  provides  in  section  one  that 
title  to  the  grounds,  "including  Forts  Washington  and 
Huntingdon,  and  the  entrenchments  adjacent  thereto, 
and  the  adjoining  grounds,  in  all  not  exceeding  two 
hundred  and  fifty  acres,  but  not  including  therein  the 

property  known  as  Washington's  headquarters, 

the  location  and  boundaries  thereof  to  be  fixed  by  the 
commissioners  hereafter  mentioned,'^  should  be  ''vested 
in  the  State  of  Pennsylvania"  and  laid  out  and  main- 
tained forever  as  a  public  park.  Section  three  of  the  act 
provides  for  payment  for  the  property  taken  and  the  fix- 
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ing  of  the  yalue  of  such  property,  in  event  of  their  fail- 
ure to  agree  with  the  owners,  by  a  jury  to  be  appointed 
by  the  Court  of  Quarter  Sessions,  with  a  further  pro- 
vision that  "if  the  said  commissioners  shall  delay  pe- 
titioning, as  aforesaid,  for  the  period  of  sixty  days  after 
notice  is  given  of  their  taking  possession  of  said  ground, 
then  said  jury  shall  be  appointed  upon  the  petition  of 
any  person  y^^^^^s^  property  shall  be  so  taken."  An 
amendment  to  Section  1  of  the  Act  approved  March  19, 
1903,  P.  L.  37,  increased  the  maximum  area  of  the  park 
to  five  hundred  acres,  and  by  Act  of  April  7, 1905,  P.  L. 
117,  this  limit  was  further  augmented  to  one  thousand 
acres.  The  last  named  act  also  removed  the  exception 
appearing  in  the  Act  of  1893,  with  reference  to  Washing- 
tori's  headquarters,  thus  formally  including  that  prop- 
erty within  the  possible  park  area.  By  Act  of  June  23, 
1917,  P.  L.  640,  the  maximum  area  was  still  further  in- 
creased to  fifteen  hundred  acres.  The  amendatory  acts 
preserved  in  the  identical  words  the  provision  of  the  Act 
of  1893  referring  to  location  and  boundaries.  Plaintiffs 
property,  consisting  of  a  lot  on  which  was  erected  a 
dwelling  house  and  a  small  building  used  for  the  pur- 
pose of  a  shooting  gallery  and  for  serving  refreshments 
and  selling  souvenir  postal  cards  to  persons  visiting  the 
park,  adjoined  Washington's  headquarters  on  the  south. 
Plaintiff  purchased  the  property  in  1908  from  her  hus- 
band who  had  become  the  owner  in  1906.  They  occupied 
the  premises  as  a  residence  until  1916,  and  derived  con- 
siderable revenue  by  serving  refreshments  and  enter- 
taining visitors  to  Washington's  headquarters.  At  a 
meeting  of  the  Valley  Forge  Park  Commissioners,  held 
June  5,  1916,  a  resolution  was  adopted  fixing  *'the  lo- 
cation and  boundaries  and  area  of  the  ground  to  be  taken 
in  addition  to  those  heretofore  acquired"  so  as  to  include 
plaintiffs  premises,  and  on  June  24, 1916,  formal  notice 
was  given  plaintiff  that  her  '^and  had  been  appropriated 
and  condemned  by  said  Commonwealth  of  Pennsylvania 
for  public  purposes." 
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The  Commonwealth  contends  plaintiflPs  land  was  tak- 
en and  condemned  by  the  Act  of  1893,  and  that  the  value 
of  her  property  must,  accordingly,  be  determined  as  of 
that  date. 

The  statutory  provisions  quoted  clearly  indicate  tli;:t 
the  legislature  contemplated  further  steps  to  be  taken  l. 
the  commissioners  to  fix  the  location  and  boundaries  of 
the  two  hundred  and  fifty  acre  tract  they  were  given 
power  to  appropriate.  The  maximum  area  merely  was 
given,  leaving  to  the  commissioners  to  fix  the  exact  bound- 
aries, the  only  positive  direction  to  them  being  to  in- 
clude the  forts  and  adjacent  trenches.  Until  after  the 
commissioners  had  fixed  the  exact  location  and  bound- 
aries, owners  of  land  not  covered  by  these  designated 
objects,  were  without  means  of  determining  whether  or 
not  their  property  would  be  within  the  area  required 
by  the  State.  Upon  the  location  and  boundaries  being 
fixed,  Section  3  of  the  Act  of  1893,  contemplates  giving 
notice  to  the  owners,  and  petition  for  appraisement  by 
a  jury  of  view  within  sixty  days  thereafter.  Manifestly, 
until  these  preliminary  steps  are  taken  by  the  commis- 
sioners, no  right  to  ask  for  the  appointment  of  a  jury  ac- 
crues to  neighboring  property  owners,  as  their  property 
may  never  be  taken.  This  conclusion  is  strengthened  by 
the  subsequent  legislation  permitting  the  commissioners 
,to  increase  the  park  tract.  Surely  property  owners  in 
the  vicinity  were  not  bound  to  foresee  a  gradual  growth 
of  the  park  and  its  extent,  and  improve  their  property  at 
the  risk  of  losing  the  cost  of  such  improvements  in  the 
event  the  commissioners  should  at  a  future  day  decide  to 
exercise  their  powers  and  include  it  within  the  then  ex- 
isting or  subsequently  enlarged  maximum  park  area. 

The  Commonwealth  concedes  the  general  rule  that 
damages  for  taking  or  injury  to  land  are  to  be  determined 
as  of  the  date  of  the  actual  taking  or  the  doing  of  some 
unequivocal  act  by  which  the  municipality  or  the  State 
indicates  the  possession  of  the  owner  is  about  to  be  dis- 
turbed:   Volkmar  Street,  Philadelphia,  124  Pa.  320; 
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Whitaker  v.  Phoenixville  Boro.,  141  Pa.  327;  but  relies 
upon  Philadelphia  Parkway,  250  Pa.  257,  as  bringing 
this  case  within  the  exception  to  the  rule.  An  exami- 
nation of  the  opinion  in  that  case  shows  the  facts  there 
clearly  distinguish  it  from  the  present  case.  The  court 
there  recognizes  the  general  rule  referred  to  above,  but 
bases  the  decision  on  the  fact  that  the  city  had  committed 
an  unequivocal  act  showing  an  intention  to  open  the 
Parkway,  and  had  followed  its  action  by  actual  work 
covering  a  period  of  years ;  such  proceedings  the  court 
holds  are  a  suflScient  substitute  for  the  formal  ordinance 
usual  in  street  opening  cases.  It  should  be  noted  that 
in  the  parkway  case  (page  262)  there  was  ''a  defined 
public  way  within  specified  and  limited  boundaries,"  and 
it  is  said  (page  264) :  "The  termini  of  the  boulevard  are 
definitely  fixed  by  City  Hall  at  one  end  and  Fairmount 
Park  at  the  other.  The  courses  and  distances  are  marked 
on  the  ground  and  at  some  i)oints  the  parkway  is  open  to 
public  use.  Buildings  have  been  torn  down  at  each  end 
and  a  large  amount  of  work  done  looking  to  final  com- 
pletion. As  hereinbefore  stated,  the  parkway  must  be  re- 
garded as  one  entire  improvement.  It  is  either  this  or 
nothing."  In  the  Parkway  case  exact  boundaries  of  the 
highway  were  designated  from  the  beginning,  and  prop- 
erty owners  knew  at  that  time  whether  their  property 
was  within  or  without  the  line  of  the  improvement.  The. 
decision  merely  holds  in  effect  that  where  such  is  the 
case,  and  the  improvement  is  an  entire  6ne  and  cannot 
be  carried  out  in  part  only  and  yet  effectuate  the  pur- 
pose for  which  it  was  planned,  the  adoption  of  a  formal 
ordinance  is  not  a  necessity,  but  the  liability  of  the  city 
for  damages  may  be  fixed  by  its  act  in  taking  physical 
possession  of  a  portion  of  the  property  and  beginning 
the  work  of  improvement,  thus  indicatirg  an  unequivocal 
intention  to  take  the  whole  for  the  purpose  for  which  in- 
tended.   That  case  must  be  confined  to  its  own  facts. 

In  the  present  case  we  are  met  at  the  start  with  the 
fact  that  the, boundaries  of  the  two  hundred  and  fifty 
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acre  tract  were  not  specified,  but  left  to  the  discretion  of 
the  commissioners  to  be  exercised  at  such  time  as  they 
might  see  fit.  No  specific  area  or  property,  other  than 
the  forts  and  entrenchments  named  in  the  act,  was  neces- 
sary to  carry  out  the  purpose  of  the  statute.  The  legis- 
lature originally  limited  the  park  area  to  a  maximum  of 
250  acres,  even  excluding  Washington's  headquarters, 
the  most  important  part  in  point  of  interest,  more  than 
likely  because  the  precise  extent  of  the  land  used  by 
Washington's  army  was  unknown.  Until  the  commis- 
sioners acted  by  definitely  fixing  the  boundaries  there 
was  no  means  of  determining  the  property  to  be  included 
within  the  tract  the  State  proposed  to  acquire.  The  sub- 
sequent acts  increasing  the  area  were  equally  indefinite. 
On  the  whole  there  is  nothing  to  take  the  present  case 
out  of  the  general  rule  above  stated,  and  the  time  of  ap- 
propriation must  be  considered  as  of  the  date  when  the 
commissioners  formally  concluded  to  take  plaintiff's 
property  and  notified  her  of  that  fact. 

The  remaining  question  is  whether  the  court  properly 
considered,  in  connection  with  the  question  of  damages, 
the  value  of  the  premises  for  the  purpose  of  serving  re- 
freshments and  otherwise  entertaining  visitors  to  the 
park.  The  court  based  its  findings  on  the  market  value 
of  the  premises  "for  any  purpose  that  would  induce  per- 
sons to  purchase  it  at  the  time  it  was  taken.^^  This  is  in 
accord  with  the  general  rule  permitting  consideration  of 
any  use  to  which  the  property  may  fairly  be  applied  and 
adopted :  Marine  Coal  Co.  v.  Pittsburgh,  etc.,  R.  R.  Co., 
246  Pa.  478;  North  Shore  R.  R.  Co.  v.  Penna.  Co.,  251 
Pa.  445.  The  amount  fixed  by  the  court  below,  in  view  of 
the  testimony  of  the  witnesses  on  both  sides,  is  conserva- 
tive, and,  in  fact,  no  fault  is  found  with  the  sum  awarded 
except  the  single  contention  that  the  court  improperly 
considered  plaintiff's  use  of  the  property  for  business 
purposes  as  an  item  in  estimating  its  market  value. 

The  judgment  is  affirmed. 
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Martih  v.  Southern  Pennsylvania  Traction  Com- 
pany, Appellant. 

Negligence — Street  railway  companies — Oaniributorjf  negligence 
— Conflicting  statements — Case  for  jury. 

1.  In  an  action  for  personal  injuries^  the  plaintifF  is  not  re- 
quired to  disprove  contributory  negligence,  but  only  to  make  out  a 
case  clear  of  it. 

2.  In  an  action  for  the  death  of  plaintiff's  husband  where  from 
one  part  of  plaintiff's  testimony  it  appeared  that  deceased  was 
guilty  of  contributory  negligence,  but  from  another  part  it  ap- 
peared that  he  was  not,  and  there  were  no  other  witnesses  of  the 
accident,  the  case  was  for  the  juiy. 

3.  Where  in  an  action  against  a  street  railway  company  to  re- 
cover damages  for  the  death  of  plaintiff's  husband  who  was  killed 
by  a  trolley  car  while  endeavoring  to  cross  the  highway  at  a  cross- 
ing, plaintiff  testifies  that  the  accident  occurred  in  the  evening 
after  dark ;  that  she  saw  her  husband  as  he  approached  the  track ; 
that  he  looked  up  and  down  the  track  and  that  she  did  the  same, 
but  neither  could  see  a  car  approach;  that  both  listened  and 
heard  nothing  to  warn  anyone ;  that  she  was  following  her  husband ; 
and  that  when  he  had  advanced  over  the  nearest  track,  he  was 
struck  by  a  car  running  at  great  speed,  the  case  was  for  the  jury 
and  the  fact  that  plaintiff  also  testified  that  she  was  within  two  feet 
of  the  car  and  her  husband  immediately  in  advance  of  her  when  he 
attempted  to  cross  the  track  did  not  warrant  the  court  in  disposing 
of  the  case  as  a  matter  of  law. 

Argued  Feb.  11, 1918.  Appeal,  No.  316,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  Delaware  Co.,  Dec. 
T.,  1915,  No.  3,  on  verdict  for  plaintiff  in  case  of  Emma 
C.  Martin  v.  Southern  Pennsylvania  Traction  Company. 
Before  Beown,  C.  J.,  Potter,  Stewart,  Mosohqskbr 
and  Frazer,  JJ.    AfBrmed. 

Trespass  to  recover  damages  for  the  death  of  plainti£P8 
husband.    Before  Johnson,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
Verdict  for  plaintiff  for  |8,500,  which  the  court  re- 
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duced  to  |5,500;  and  entered  judgment  on  the  verdict  as 
reduced.    Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict  for 
defendant  and  in  refusing  to  enter  judgment  for  defend- 
ant n.  o.  V. 

J.  B.  HwMMim^  for  appellant. 

Henry  J.  Scott,  with  him  Albert  Button  MacDade,  for 
appellee. 

Opinion  by  Mr.  Justice  Stewart,  April  3, 1918: 
On  the  evening  of  14th  January,  1915,  the  plaintiflPs 
husband,  accompanied  by  herself,  was  walking  to  his 
home  from  Darby,  using  the  sidewalk  along  the  highway 
upon  which  the  defendant's  line  of  electric  railway  is 
operated.  In  attempting  to  cross  over  the  highway,  upon 
a  crossing  in  common  use,  he  was  struck  by  an  approach- 
ing car  on  defendant's  line,  and  so  seriously  injured  that 
within  a  short  period  thereafter  he  died  in  consequence. 
The  action  was  by  the  widow  to  recover  damages  from 
the  traction  company,  and  the  negligence  charged  con- 
sisted "in  running  the  car  at  a  high  and  unlawful  rate 
of  speed,  failing  to  give  proper  signals  of  warning  of  the 
approach,  and  in  failing  to  have  the  car  under  such  con- 
trol that  it  could  be  brought  to  a  stop  within  a  reasonable 
distance.''  The  case  was  submitted  to  the  jury  and  a  ver- 
dict for  plaintiff  returned  in  the  sum  of  $8,500.  A  motion 
for  a  new  trial  and  for  judgment  non  obstante  followed. 
The  court  directed  that  a  remittitur  be  filed  as  to  all  of 
the  verdict  in  excess  of  f5,500,  otherwise  making  absolute 
the  motion  for  a  new  trial.  The  remittitur  was  filed,  and 
defendant  then  appealed.  The  specifications  of  error  are 
confined  to  the  refusal  by  the  court  of  defendant's  second 
point  which  asked  for  binding  instructions,  and  the  re- 
fusal of  its  motion  for  judgment  non  obstante.  Together 
these  raise  but  a  single  question :  does  the  evidence  sub- 
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mitted  by  the  plaintiff  show  a  sufficient  cause  of  action 
clear  of  contributory  negligence?  If  it  does,  binding  in- 
structions were  impossible,  and  the  case  was  necessarily 
for  the  jury.  First,  as  to  the  negligence  of  the  defendant. 
The  plaintiff  herself  was  the  only  witness  to  the  occur- 
rence, Waiying  for  the  present  the  contradictions  in  her 
testimony  as  to  the  immediate  circumstances — after- 
wards to  be  referred  to — she  testified  that  the  accident  oc- 
curred at  about  quarter  of  six  in  the  eyening,  and  that  it 
was  dark ;  that  she  saw  her  husband  as  he  approached 
the  track  in  his  attempt  to  cross  oyer;  that  before  mak- 
ing the  attempt  he  stopped  where  he  had  a  view  of  the 
track  so  far  as  the  darkness  of  the  evening  would  permit ; 
that  he  looked  both  up  and  down  the  track,  and  that  she 
did  the  same,  but  neither  could  see  a  car  approach ;  that 
both  listened  and  heard  nothing  to  warn  anyone,  that 
neither  gong  was  sounded  nor  whistle  blown  and  that 
when  the  husband  had  advanced  over  the  nearest  track 
he  was  struck  by  a  car  running  at  great  speed.  She 
further  says  she  was  following  her  husband  and  was 
within  two  feet  of  the  car  when  he  was  struck.  Another 
witness,  Lance,  testified  that  he  passed  over  the  crossing 
in  advance  of  plaintiff's  husband,  and  that  he  had  barely 
got  across  when  the  car  that  struck  plaintifPs  husband 
passed  at  a  speed  which  he — ^formerly  a  locomotive  en- 
gineer— estimated  at  about  twenty-five  miles  an  hour; 
that  before  he  entered  on  the  crossing  he  looked  and 
listened,  saw  no  car  approaching  and  heard  no  signal  or 
any  warning.  This  was  the  testimony  offered  by  the 
plaintiff.  Aided  by  the  presumption  that  the  deceased 
had  exercised  proper  vigilance  in  attempting  the  cross- 
ing, it  would  be  quite  sufficient  to  establish  a  prima 
facie  case  of  negligence.  Did  it  disclose  a  case  clear  of 
contributory  negligence?  That  depends  entirely  upon 
which  of  the  conflicting  statements  plaintiff  makes  as 
to  the  place  where  she  was  standing  with  respect  to  her 
husband  before  and  when  the  collision  occurred,  is  ac- 
cepted as  the  true  narrative.    In  one  place  she  says  that 
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she  was  within  two  feet  of  the  car  and  the  husband  im- 
mediately in  adyance  of  her,  while  in  another  place  she 
says  the  husband  had  left  her  on  the  sidewalk  and  had 
started  to  cross  the  street  when  she  looked  and  saw  him 
struck  by  the  car ;  that  he  was  then  on  the  first  track 
while  she  was  back  on  the  sidewalk  a  half  dozen  steps 
away  from  the  crossing  where  she  says  they  had  stopped, 
looked  and  listened.  The  witness  on  further  examina- 
tion, testified  that  she  and  her  husband  both  stopped 
just  where  they  came  to  the  point  where  he  started  to 
cross,  looked  both  ways  and  saw  no  car.  In  view  of  this 
indefiniteness  and  uncertainty  it  was  not  for  the  court 
to  deduce  a  conclusion  that  the  deceased  was  negligent 
in  the  choice  of  a  place  at  which  to  stop  and  look. 
Rather  it  was  for  the  jury  to  decide  where  the  actual 
place  was.  The  case  of  Ely  v.  Pittsburgh,  0.,  C.  &  St.  L. 
Ky.,  158  Pa.  233,  is  exactly  in  point.  There  the  contra- 
dictions in  the  plaintiff's  testimony  were  no  less  marked 
than  here  with  respect  to  the  opportunity  he  had  of 
seeing  the  approaching  train  which  collided  with  him. 
Mr.  Justice  Mitchell  in  his  review  of  that  case  said : 
"This  testimony  was  contradictory,  and  the  net  result 
of  it  by  no  means  clear.  On  part  of  it  he  was  plainly  en- 
titled to  go  to  the  jury,  on  the  other  part  equally  plainly 
he  was  not.  Under  these  circumstances  the  case  must 
go  to  the  jury,  whose  province  it  is  to  reconcile  conflict- 
ing statements,  whether  of  the  same  or  different  wit- 
nesses, or  to  draw  the  line  between  them  and  say  which 
shall  prevail.  Had  the  testimony  referred  to  a  subject 
as  to  which  the  burden  of  proof  was  on  the  plaintiff, 
the  result  might  have  been  different,  for  the  court  is  not 
entitled  to  submit  evidence  which  will  merely  enable  a 
jury  to  guess  at  a  fact  in  favor  of  a  party  who  is  bound 
to  prove  it.  But  in  cases  like  the  present,  the  plaintiff 
is  not  required  to  disprove  contributory  negligence,  but 
only  to  make  out  a  case  clear  of  it.  Unless,  therefore, 
his  negligence  appears  affirmatively,  he  is  entitled  to  go 
to  the  jury  on  the  general  presumption  against  it,  and 
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SO  likewise  where  the  evidence  is  conflicting  as  it  was 
here.  The  weight  of  the  evidence  appears  to  us  very 
clearly  against  the  plaintiff  on  this  point,  but  that  was 
for  the  jury  and  the  court  below."  That  was  the  con- 
dition here.  The  weight  of  the  evidence  appears  to  us 
very  clearly  against  the  plaintiff  on  this  point,  neverthe- 
less the  presumption  against  negligence  and  the  con- 
flict in  the  evidence  necessarily  carried  the  case  to  the 
jury. 

The  assignments  are  overruled  and  the  judgment  is 
affirmed. 


Alirens  et  aL  v.  Reading,  Appellant. 

Contracts — Municipalities  —  Construction  work — Extra  work  — 
Directions  of  city  engineer — Arbitration  and  certificate  clauses — 
Capricious  decision  by  engineer — Case  for  jury. 

1.  In  an  action  against  a  municipality  to  recover  for  extra  work 
done  in  connection  with  the  construction  of  certain  filter  beds,  the 
contract  provided  "wherever  excavations  are  carried  on  beyond  the 
lines  and  grades  furnished  by  the  engrineer,  the  contractor  shall, 
at  his  own  expense,  refill  such  places  with  concrete  or  other  ma- 
terial selected  by  the  engineer.  Wherever  materials  are  encoun- 
tered which  are  not  suitable  for  supporting  the  structures,  the 
excavation  shall  be  carried  to  such  additional  depth  as  may  be 
specified  by  the  engineer.  Excavation  and  concrete  necessaiy  for 
such  additional  depth  will  be  paid  for  [by  the  city]  at  the  prices 
bid  [by  the  contractor]  for  excavation  and  concrete  masoniy." 
Plaintiffs  produced  evidence  to  show  that  while  the  ground  was 
being  prepared  for  construction,  defendant's  engineer  determined 
that  the  rock  material  encountered  was  not  suitable  for  support- 
ing the  structure  and  directed  excavations  to  be  carried  to  a  suit- 
able depth  specified  by  him;  that  plaintiffs  made  the  additional 
excavations  to  the  extent  claimed.  Defendant  contended  and 
offered  3viden3e  to  prove  that  when  the  engineer  decided  that  ma- 
terials encountered  were  not  suitable  for  support,  and  ordered 
additional  excavations,  these  were  allowed  and  paid  for;  and  that 
the  excavation  for  which  claim  was  made  was  necessitated  by  the 
negligence  of  plaintiffs'  engineer  in  blasting  out  rock,  and  was  not 
caused  by  encountering  unsuitable  material.    The  trial  judge  sub- 
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mitted  the  case  to  the  jury  which  found  a  verdict  for  plaintifPs  upon 

which  judgment  was  entered.    Held,  no  error. 

2.  In  such  case  a  provision  that  "the  decision  of  the  engineer 
shall  be  final  and  conclusive  in  all  disputes  which  may  arise  be- 
tween the  parties  to  the  agreement"  and  "the  engineer  shall  in  all 
cases  determine  the  amount  or  quantity  of  the  several  kinds  of 
work  which  are  to  be  paid  for  and  the  compensation  to  be  paid/' 
will  not  prevent  the  submission  of  the  case  to  the  jury,  as  the  ques- 
tion of  the  conduct  of  the  engineer  was  involved. 

3.  Where  in  such  case  the  contract  stipulated  that  if  quan- 
tities shall  be  increased  from  any  cause  which  may  enhance  the 
expense  of  construction,  "such  increases  shall  b^  paid  for  at  the 
rates  herein  provided";  and  plaintiffs  claimed  for  furnishing  ad- 
ditional concrete  for  the  construction  of  filter  bed  roofs,  and  al- 
leged that  defendant's  engineer  compelled  them  to  mix  the  concrete 
in  a  loose,  liquid  state  rather  than  in  a  "stiff  paste"  as  required 
by  the  contract,  and  that  thereby  a  greater  quantity  of  concrete 
became  necessary,  the  case  was  for  the  jury;  and  defendant's  rights 
were  sufficiently  protected  by  instructions  to  the  effect  that  the 
jury's  allowance  on  this  account  should  be  limited  to  occasions 
where  the  necessity  for  increasing  the  quantity  of  concrete  arose 
purely  from  a  change  in  the  consistency  thereof  ordered  by  the  de- 
fendant's engineer;  but  that  no  allowance  should  be  made  where 
the  use  of  additional  material  was  traceable  to  any  shortcomings 
or  omissions  on  the  part  of  the  plaintiffs. 

Argued  March  4, 1918.  Appeal,  No.  320,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  Berks  Co.,  March 
T.,  1915,  No.  19,  on  verdict  for  plaintiflfs  in  case  of  H.  E. 
Ahrens  and  W.  B.  Ahrens,  trading  as  H.  E.  Ahrens  Co. 
V.  City  of  Reading.  Before  Beown,  C.  J.,  Pottbe, 
MoscHziSKBB,  Fbazeb  and  Walling,  J  J.    Affirmed. 

Assumpsit  on  a  contract  for  the  construction  of  filter 
beds.    Before  Endlich,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiffs  for  |15,831.02  and  judgment 
thereon.    Defendant  appealed. 

Errors  assigned  were  instructions  to  the  jury  and  in 
refusing  to  direct  a  verdict  for  defendant  and  in  refus- 
ing to  enter  judgment  for  defendant  n.  o.  v. 
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Jefferson  Snyder^  with  him  WeUinffton  M.  Bertdet, 
for  appellant. 

Isaac  Hiester,  with  him  John  B.  Stevens,  for  appellee. 

Opinion  by  Mb.  Justice  Moschziskbr,  April  3, 1918 : 

The  plaintiffs  sued  to  recover  on  a  written  contract 
with  the  City  of  Reading  for  the  construction  of  filter 
beds,  claiming  |23,780.09;  they  obtained  a  verdict  for 
$15,831.02,  upon  which  judgment  was  entered,  and  de- 
fendant has  appealed. 

About  three  fourths  of  the  amount  sued  for  represents 
the  contract  price  of  additional  work  and  material  fur- 
nished by  plaintiffs,  which  entered  into  the  construction 
of  foundations  and  flooring  of  the  filter  beds ;  and  the  re- 
maining one-fourth,  the  stipulated  price  of  additional 
concrete  used  by  plaintiffs  in  erecting  the  roofs  of  these 
beds.  We  shall  consider  the  two  items  of  claim  sepa- 
rately and  in  the  order  named. 

As  to  the  first  item,  the  contract  in  question  provides, 
inter  alia:  "Wherever  excavations  are  carrie<}  on  be- 
yond the  lines  and  grades  furnished  by  the  engineer,  the 
contractor  shall,  at  his  own  expense,  refill  such  places 
with  concrete  or  other  material  selected  by  the  engineer. 
Wherever  materials  are  encountered  which  are  not  suit- 
able for  supporting  the  structures,  the  excavation  shall 
be  carried  to  such  additional  depth  as  may  be  specified 
by  the  engineer.  Excavation  and  concrete  necessary  for 
such  additional  depth  will  be  paid  for  [by  the  city]  at 
the  prices  bid  [by  the  contractor]  for  excavation  and 
concrete  masonry." 

At  the  trial,  plaintiffs  claimed  and  gave  evidence  to 
prove  that,  during  the  course  of  preparing  the  grounds 
for  construction  of  the  beds,  defendant's  engineer  in 
many  instances  determined  that  rock  material  "en- 
countered" was  not  suitable  "for  supporting  the  struc- 
tures," and,  for  that  reason,  directed  the  excavations 
be  carried  to  additional  depths  specified  by  him;  that, 
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in  obedience  to  and  in  accordance  with  these  directions, 
they,  the  plaintififs,  were  obliged  to  make  additional  ex- 
cavations to  the  extent  claimed  for  in  this  suit.  On  the 
other  hand,  the  defendant  contended  and  presented  evi- 
dence to  prove  that,  whenever  its  engineer  decided  that 
materials  encountered  were  not  suitable  for  support, 
and  ordered  additional  excavations,  these  were  allowed 
and  paid  for;  that  as  a  matter  of  fact  the  particular 
additional  excavating  here  in  question  was  necessitated 
by  the  negligence  of  plaintiffs  in  blasting  out  rock,  and 
was  not  in  any  sense  caused  by  "encountering"  unsuit- 
able "material." 

Thus  clear  issues  of  fact  arose,  which  were  tersely  and 
properly  submitted  to  the  jury.  The  defendant  con- 
tends, however,  that  no  evidence  should  have  been  re- 
ceived on  these  issues,  and  that  they  ought  not  to  have 
been  submitted  to  the  jury,  because  of  two  clauses  con- 
tained in  the  written  contract:  (1)  A  provision  to  the 
effect  that  "the  decision  of  the  engineer  shall  be  final  and 
conclusive  in  all  disputes  and  disagreements  which  may 
arise  between  the  parties  to  this  agreement";  (2)  A 
stipulation  that  "the  engineer  shall  in  all  cases  determine 
the  amount  or  quantity  of  the  several  kinds  of  work 
which  are  to  be  paid  for and  the compen- 
sation to  be  paid,"  and  certify  accordingly. 

In  receiving  testimony  and  charging  the  jury,  the 
learned  trial  judge  properly  acted  upon  the  theory  that 
the  engineer,  when  rendering  his  decisions,  was  "bound 

to give  due  effect  to  the  terms  of  the  contract  and 

not to  depart  from  them  or  substitute  something 

else  in  their  place" ;  and,  therefore,  whenever  additional 
excavations  were  made  because  materials  were  en- 
countered which  were  not  suitable  for  supporting  the 
sfructures,  and  these  excavations  were  carried  to  depths 
specified  by  the  engineer,  the  latter,  under  the  terms  of 
the  contract,  was  obliged  to  make  allowances  of  extra 
compensation  to  plaintiffs,  at  the  prices  named  in  the 
agreement  (citing  Drhew  &  Beel  v.  Altoona,  121  Pa.  401; 
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Coryell  v.  Dubois  BorO.,  226  Pa.  103).  Again,  in  refus- 
ing judgment  n.  o.  v.  the  court  below  properly  sustained 
the  theory  upon  which  the  case  had  been  tried,  and  cor- 
rectly held  that  the  "disputes'^  involyed  were  really  be- 
tween the  contractors  and  the  engineer,  as  to  whether  or 
not  the  latter  had  specified  the  additional  depths  in  ques- 
tion and  concerning  his  stated  reasons  for  so  doing,  if 
done;  and  since  there  was  no  denial  as  to  the  execution 
of  the  work  in  question  or  as  to  the  prices  to  be  paid 
therefor,  if  any,  the  court  below  did  not  err  in  applying 
the  principle  laid  down  in  Smith  v.  Cunningham  Piano 
Co.,  239  Pa.  496,  501,  and  the  authorities  there  cited, 
gOTerning  cases  of  this  kind. 

The  syllabus  of  the  Smith  case  states  the  rule  thus : 
"Where the  controversy  is  mainly  as  to  the  con- 
duct of  the  architect  himself,  there  being  evidence  tend- 
ing to  show  that  he  was  capricious  and  unreasonable  in 
refusing  to  approve  of  work  that  had  been  done  in 
strict  accordance  with  his  directions,  the  question  is  for 
the  jury,  and  the  latter  is  properly  instructed  that  the 
arbitration  clause  in  the contract  referred  to  ques- 
tions arising  between  the  contractor  and  owner,  and  not 
to  questions  that  concerned  the  performance  of  duties  by 
the  architect  himself."  Here,  if  as  a  matter  of  fact  the 
excavations  claimed  for  were  made  on  and  in  accordance 
with  the  order  of  the  city  engineer,  after  his  deci- 
sion that  materials  had  been  encountered  which  were 
"not  suitable  for  supporting  the  structures'^  (and  the 
jury  has  so  found),  it  follows  as  a  matter  of  law  that 
plaintiffs  would  be  entitled  to  payment;  and  a  refusal 
of  the  engineer  so  to  certify  would  not  be  the  exercise 
of  arbitral  jurisdiction,  but  simply  a  capricious  at- 
tempt to  deprive  plaintiffs  of  their  contractual  rights. 
Hence,  notwithstanding  the  arbitration  and  certificate 
clauses  contained  in  the  written  agreement,  the  case  was 
for  the  jury,  to  determine  the  beforementioned  facts  re- 
garding the  conduct  of  defendant's  engineer. 

In  view  of  the  conclusion  just  stated,  it  becomes  un- 
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necessary  to  consider  the  other  point  discussed  in  the 
paper  books^  as  to  whether  or  not,  since  the  contract  ccm- 
tains  a  provision  that  the  engineer's  payment  certificates 
shall  be  subject  to  review  and  correction  by  a  board  rep- 
resenting the  defendant  city,  the  arbitration  and  other 
clauses  above  referred  to  could,  under  any  circumstan- 
ces, interfere  with  the  right  to  trial  by  jury. 

On  the  second  branch  of  the  case,  concerning  plain- 
tiffs'  claim  for  additional  concrete  entering  into  the  con- 
struction of  the  filter-bed  roofs,  the  written  agreement 
provides,  inter  alia,  that  concrete  shall  be  "wetted  and 
mixed  to  form  a  stiff  paste";  but  plaintiffs  claim  de- 
fendant's engineer  compelled  them  to  mix  it  in  a  loose, 
liquid  state,  that  the  prescribed  molds  for  holding  the 
substance  were  not  adapted  to  this  fluid  condition,  and, 
hence,  that  the  use  of  a  greater  quantity  of  concrete  be- 
came necessary.  The  contract  stipulates,  where  quan- 
tities shall  be  increased  from  any  cause  which  may  en- 
hance the  expense  of  construction,  "such  increase  shall 
be  paid  for  at  the  rates  herein  provided." 

In  disposing  of  the  claim  in  hand,  the  court  below 
well  says  that  the  charge  explicitly  limits  the  jury's  al- 
lowances on  this  account  to  occasions  where  the  necessity 
for  increasing  the  quantity  of  concrete  arose  purely  from 
a  change  in  the  consistency  thereof  ordered  by  the  city's 
engineer,  and  forbids  allowances  where  the  use  of  ad- 
ditional material  was  traceable  to  any  shortcomings  or 
omissions  on  the  part  of  plaintiffs  themselves;  and 
President  Judge  Endlich  adds:  "It  is  by  no  means 
clear,  from  the  size  of  the  verdict  rendered,  that  the  jury 
allowed  plaintiffs  anything  on  this  item  of  their  demand, 
but,  if  they  did,  the  allowance  must  be  presumed  to  have 
been  made  in  accordance  with  these  instructions." 

As  stated  by  the  court  below,  the  verdict  strongly  in- 
dicates that  the  jury  made  no  allowance  to  plaintiffs 
on  account  of  the  present  item  of  claim ;  but,  be  this  as 
it  may,  after  carefully  reading  all  the  testimony,  we  are 
not  convinced  of  the  inapplicability  to  this  branch  of 
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the  case  of  the  principles  already  stated  in  our  consider- 
ation of  the  subject  of  the  additional  excavations,  or 
that  harmful  error  was  committed  in  submitting  the  is- 
sues involved  to  the  jury. 

The  assignments  are  overruled  and  the  judgment  is 
affirmed. 


Commonwealth  to  use  v.  Gregory  et  al.,  Appellants. 

Public  officers — Register  of  tvUls  —  Liability  on  official  bond  — 
Failure  to  require  bond  from  foreign  executor — Default — Act  of 
March  15, 18S2,  P.  L.  135,  Section  27—Devastavii^-Decree  of  Or- 
phans' Court — Conclusiveness — Presumption  of  duty  performed — 
Rebutted  by  pleadings — Action  on  register's  bond — Register's  lia- 
bility. 

1.  After  letters  testamentary  are  granted,  even  though  improp- 
erly, the  person  named  therein  is  a  de  facto  executor,  answerable 
for  his  deeds  to  the  Orphans'  Court,  until  duly  discharged  by  the 
revocation  of  his  prima  facie  right  to  act. 

2.  The  meaning  of  the  provision  of  the  Act  of  March  16,  1832, 
P.  L.  135,  Section  27,  that  letters  granted  to  a  nonresident  executor 
without  the  register  taking  a  bond  shall  be  void,  is  that  the  letters 
thus  improperly  granted  are  void  only  when  judicially  so  declared 
by  a  proper  tribunal,  and  they  must  be  so  adjudged  upon  showing 
the  nonentiy  of  a  bond. 

3.  While  the  Act  of  1832  provides  that  a  person  to  whom  letters 
are  improperly  granted  shall  be  deemed  and  '^ay  be  sued  and  in 
all  respects  treated  as  an  executor  of  his  own  wrong,"  it  does  not 
require  that  he  must  be  so  sued  and  treated,  the  manifest  intent 
being  that  such  a  person  shall  be  liable  not  only  to  citation  from 
the  Orphans'  Court  but  also  to  suit  at  law  as  an  executor  de  pon 
tort. 

4.  Payments  made  to  one  to  whom  letters  testamentary  have 
been  granted,  while  such  letters  are  in  force,  even  though  sub- 
sequently revoked,  are  lawful  acts,  in  consequence  of  which  the 
person  named  therein  as  executor  may  be  cited  by  the  Orphans^ 
Court  to  settle  an  account, 

6.  Where  a  nonresident  executor  is  guilty  of  culpable  acts  of 
omission  resulting  in  loss  to  the  estate,  he  and  the  domiciliaiy 
executor  are  jointly  responsible  for  the  resulting  loss. 

6.  Where  a  register  of  wills  granted  ancillaiy  letters  testamen- 
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taiy  to  a  nonresident  executor  without  obtaining  a  bond  as  re- 
quired by  the  Act  of  March  16,  1882,  P.  L.  135,  Section  27,  and 
such  executor  defaulted  and  his  coexecutor,  a  resident  of  this 
State,  died  insolvent,  the  register  is  liable  on  his  official  bond  for 
the  amount  of  such  default,  and  where  a  decree  was  entered  by  the 
Orphans'  Court  against  both  executors  before  the  death  of  the 
latter  for  the  amount  of  the  devastavit,  such  decree  is  conclusive 
as  against  the  register,  and  as  to  his  sureties  to  the  extent  of  their 
obligation,  in  an  action  on  his  official  bond  in  the  Common  Pleas, 
and  it  is  immaterial  that  the  register  and  his  sureties  were  not 
parties  to  the  proceeding  in  the  Orphans'  Court. 

7.  In  such  case  the  contention  that  to  permit  the  resident  execu- 
tor, originally  named  as  use-plaintiff,  to  recover  in  this  action 
would,  in  effect,  recognize  in  him  a  right  of  action  against  the 
nonresident  executor,  who  was  a  joint  tort-feasor  with  him,  is 
without  merit,  since  the  resident  executor  appeared  as  use-plain- 
tiff in  a  representative  capacity,  whereas  he  and  the  nonresident 
executor  were  answerable  in  their  individual  capacities  for  the 
devastavit. 

8.  In  such  case  where  the  decree  of  the  Orphans'  Court  which 
orders  payment  names  the  executor  as  ^'executors,"  such  designa- 
tion is  a  matter  of  surplusage  and  may  be  disregarded. 

9.  In  such  case  where  the  resident  executor  died  after  the  bring- 
ing of  suit  on  the  bond  and  the  present  use-plaintiff  was  appointed 
to  continue  the  suit,  plaintiff  may  collect  and  remit  the  money  to 
the  domiciliary  executor  in  the  state  in  which  decedent  died,  for 
distribution. 

10.  The  rule  that  where  the  same  i)erson  is  acting  as  domiciliary 
and  ancillary  executor,  there  is  a  presumption  that  he  has  done  his 
duly  and  made  payment  to  the  estate,  has  no  application  where  it 
is  admitted  in  the  pleadings  that  the  money  had  never  actually 
been  paid.  Any  presumption  of  payment  is  rebutted  by  the  ad- 
mitted fact  of  nonpayment. 

11.  Where  through  the  mal-administration  of  an  ancillary  trust 
losses  occur  in  Pennsylvania  and  the  proper  tribunals  here  ad- 
judge the  questions  Involved,  determine  the  amount  due,  and 
order  the  devastavit  made  good,  when  the  order  has,  in  fact,  not 
been  complied  with,  the  dignity  of  our  tribunals  and  the  proper 
administration  of  the  law  demand  that  the  losses  occuring  in  this 
State  shall,  when  possible,  be  made  good  here,  and  when  the  fund  is 
realized,  after  Pennsylvania  creditors  are  paid,  the  balance  may 
then  be  remitted  to  the  domicile  of  the  decedent. 

Argued  March  5, 1918.  Appeals,  Nos.  30  and  31,  Jan. 
T^  1918,  by  George  E.  Gregory,  and  the  Berks  County 
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Trust  Co.,  defendants,  from  judgment  of  C.  P.  Berks 
Co.,  Jan.  T.,  1916,  No.  57,  on  verdict  for  plaintiff.  Colo- 
nial Trust  Co.,  in  case  of  Commonwealth  of  Pennsylvania, 
for  the  Use  of  Colonial  Trust  Company,  of  Reading,  Pa., 
Ancillary  Administrator  d.  b.  n.  c.  t.  a.  of  Joseph  Middle- 
by,  deceased.  The  Marshall  Auto  Company,  Nelson  B. 
Bates,  and  Knapp-Greenwood  Company,  Inc.,  v.  George 
R.  Gregory,  and  The  Berks  County  Trust  Company.  Be- 
fore PoTTEB,  Stewart,  Moschziskbb,  Frazeb  and  Wal- 
ling, JJ.    Affirmed. 

Assumpsit  on  register  of  wills'  official  bond.  Before 
Wagnee,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintifif.  Colonial  Trust  Co.,  for  $30,000 
and  judgment  thereon.    Defendants  appealed. 

Error  assigned,  among  others,  was  in  refusing  defend- 
ant's motion  for  judgment  n.  o.  v. 

Joseph  R.  Dickinson,  with  him  Fred  A.  Mwrx,  for  ap- 
pellants.— The  adjudication  and  proceedings  of  the  Or- 
phans' Court  are  not  admissible  as  evidence  in  an  action 
to  recover  damages  under  the  Act  of  March  15,  1832, 
Sec.  27,  P.  L.  135:  Beltzhoover  v.  GoUings,  101  Pa.  293; 
Roumf ort  v.  McAlarney,  82  Pa.  193 ;  Nass  v.  Vanswear- 
ingen,  7  S.  &  R.  192 ;  Stockton  v.  Wilson,  3  P.  &  W.  129 ; 
Smith  V.  Wildman,  178  Pa.  245;  Lightner's  Est.,  187 
Pa.  237. 

Neither  contribution  nor  indemnity  will  be  given  to 
one  of  several  tort-feasors  against  the  others :  Boyer  v. 
Bolender,  129  Pa.  324. 

The  money  sued  for,  treating  it  as  damages,  does  not 
belong  to  the  ancillary  administrator,  and  therefore 
there  is  no  proof  of  damages  accruing  to  the  plaintiff  as 
required  by  the  Act  of  1832 :  Miller's  Est.,  3  Rawle  311 ; 
Mothland  v.  Wireman,  3  P.  &  W.  185 ;  McKeen  v.  North- 
ampton, 49  Pa.  519;  Stokely's  Est.,  19  Pa.  476;  Barry's 
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App.,  88  Pa.  131;  Viosca's  Est,  197  Pa.  280;  Laughlin 
&  McManus  v.  Solomon,  180  Pa.  177;  Hare  v.  O'Brien, 
233  Pa.  330;  Clark  v.  Steele,  255  Pa.  330. 

If  any  damage  has  accrued,  it  results  from  the  mal- 
administration of  the  domiciliary  executors,  for  which 
they  are  accountable  in  Massachusetts :  Stokely's  Est, 
19  Pa.  476;  Commonwealth  v.  Messinger,  237  Pa.  1; 
Skeer's  Est  (1),  249  Pa.  288;  Jennison  v.  Hapgood,  10 
Pickering  (Mass.)  77. 

W.  K.  Stevens,  with  him  W.  B.  Bechtel,  for  appellee. — 
Assets  of  the  estate  having  come  into  the  hands  of  both 
executors  both  are  jointly  and  severally  liable :  Irwin's 
App.,  35  Pa.  294. 

A  judgment  or  decree  against  an  executor  or  adminis- 
trator is,  in  the  absence  of  fraud  or  collusion,  conclusive 
against  the  sureties  on  the  bond,  although  they  were  not 
parties  to  the  proceeding  and  cannot  be  collaterally  ques- 
tioned by  them  in  an  action  on  the  bond. 

Failure  of  an  executor  or  administrator  to  turn  over 
the  assets  of  the  estate  to  his  successor  in  office  upon  a 
revocation  of  his  letters  or  resignation  or  removal,  is  a 
breach  of  the  bond :  Commonwealth  v.  Ruhl,  199  Pa.  40 ; 
Yung's  Est,  199  Pa.  35;  Garber  v.  Commonwealth,  7 
Pa.  265. 

The  damages  suffered  are  an  asset  of  the  estate  in 
Pennsylvania,  and  must  be  sued  for  and  administered  by 
the  ancillary  administrator:  Hare  v.  O'Brien,  233  Pa. 
330;  Bradford  v.  Bradford,  2  Clark  511. 

There  is  no  presumption  of  payment :  Stokely's  Est., 
19  Pa.  476,  and  Skeer's  Est,  249  Pa.  288. 

Opinion  by  Mb.  Justice  Moschziskbb,  April  3, 1918 : 
This  suit  is  against  a  register  of  wills  and  the  surety 
on  his  bond;    the  plaintiff  recovered  a  verdict,  upon 
which  judgment  was  entered,  and  defendants  have  ap- 
pealed. 
The  following  facts  were  established:  At  the  time  in 
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question,  George  R.  Gregory  was  the  duly  elected  regis- 
ter of  wills  of  Berks  County,  and  the  Berks  County 
Trust  Company  was  the  surety  on  his  official  bond; 
Joseph  Middleby,  domiciled  in  Massachusetts,  but  doing 
business  at  Reading,  Pennsylvania,  died  testate  May  20, 
1911 ;  he  appointed  as  executors  Jere  J.  McCarthy  and 
Milton  A.  Gherst,  the  first  a  non-resident  and  the  other 
a  resident  of  this  State;  the  will  of  Mr.  Middleby  was 
duly  probated  in  Massachusetts  and  letters  testamentary 
issued  to  McCarthy  and  Gherst;  June  10, 1911,  ancillary 
letters  were  granted  to  the  same  persons  by  Gregory, 
without  exacting  a  bond  from  McCarthy,  the  nonresi- 
dent executor,  as  required  by  Section  27  of  our  Act  of 
March  15,  1832,  P.  L.  135,  142  (session  of  1831-2) ;  in 
due  course,  the  Orphans'  Court  of  Berks  County  found 
a  devastavit  in  the  decedent's  estate,  and,  Mr.  McCarthy 
having  been  dismissed  as  ancillary  executor  on  January 
11, 1913,  a  decree  was  entered  October  30, 1915,  directing 
M.  A.  Gherst  and  Jere  J.  McCarthy  to  pay  over  to  ^^M. 
A.  Gherst,  accountant,"  the  remaining  ancillary  execu- 
tor, 149,678.66 ;  nothing  in  fact  having  been  done  to  ful- 
fil the  requirements  of  this  decree,  and  no  other  sub- 
stantial recovery  being  possible  in  this  jurisdiction,  De- 
cember 31,  1915,  the  present  suit,  on  the  official  bond  of 
the  register,  was  instituted  in  the  name  of  the  Common- 
wealth ^'for  the  use  of  M.  A.  Gherst,  one  of  the  executors 
of  Joseph  Middleby,  deceased,"  and  certain  designated 
creditors.  Subsequently  Mr.  Gherst  died,  insolvent; 
April  25, 1916,  the  Colonial  Trust  Company  of  Reading 
was  duly  appointed  ancillary  administrator  d.  b.  n.  c.  t.  a. 
of  Joseph  Middleby,  deceased,  and  substituted  as  a  use- 
plaintiflf  upon  the  present  record.  The  last  mentioned 
plaintiff  elected  to  try  its  case  separately  from  those  of 
the  other  use-plaintiflfs,  and  the  trial  proceeded  accord- 
ingly. 

Most  of  the  material  facts  involved  were  established  by 
averments  in  the  statement  of  claim,  admitted  or  not 
sufficiently  denied  in  the  affidavit  of  defense,  and  the 


Digitized  by  VjOOQ IC 


COMMONWEALTH  to  use  v.  GREGORY  et  al.,  Appel.  Ill 
1918.]  Opinion  of  the  Court. 

others  were  duly  proved;  but  the  defendants  raise  a 
number  of  interesting  issues  of  law,  all  of  which  were 
decided  against  them  by  the  court  below.  We  shall 
briefly  discuss  and  determine  these  issues  in  the  order 
which  seems  most  suitable  to  the  case  as  a  whole. 

Section  27  of  the  Act  of  1832,  supra,  provides,  "If  any 
register  shall  grant  letters  testamentary  to  any  person, 

not  being  an  inhabitant  of  this  Commonwealth, 

without  having taken  a  bond  and  sureties  in  the 

manner  hereinbefore  prescribed,  such  letters  shall  be 
void,  and  every  person  acting  under  them  shall  be 
deemed,  and  may  be  sued,  and  in  all  respects  treated,  as 
an  executor  of  his  own  wrong,  and  the  register  granting 
the  same,  and  his  sureties,  shall  be  liable  to  pay  all  dam- 
ages which  shall  accrue  to  any  person  by  reason  thereof." 
The  form  of  bond  is  prescribed  in  section  24  of  the  act, 
which  provides,  inter  alia,  that  the  principal  in  the  obli- 
gation must  agree  to  file  an  account  of  his  administration 
in  the  Orphans'  Court  of  the  proper  county  and  pay  the 
awards  made  by  that  tribunal. 

Appellants  contend  that,  under  the  above  quoted  sec- 
tion of  the  Act  of  1832,  supra,  Jere  J.  McCarthy,  not  hav- 
ing entered  a  bond,  was  simply  an  executor  de  son  tort ; 
and  hence  the  Orphans'  Court  had  no  jurisdiction  to  find 
a  devastavit  against  him  or  order  payment  thereof.  We 
cannot  sustain  these  contentions.  In  the  first  place,  it  is 
to  be  observed,  the  act  does  not  state  that  letters  granted 
to  a  nonresident  without  the  entry  of  a  bond  shall,  for  all 
purposes,  be  ipso  facto  void ;  while  the  word  ^^void"  is 
used,  evidently  the  legislative  intention  was  to  provide 
that  letters  thus  improperly  granted  shall  be  void  when 
judicially  so  declared  by  a  proper  tribunal,  and  that  they 
must  be  thus  adjudged  upon  showing  the  nonentry  of  a 
bond. 

HuflPs  Est.,  15  S.  &  R.  39,  41-2,  contains  some  relevant 
general  principles,  by  Tilghman,  C.  J.,  which  it  will  be 
helpful  to  repeat  here.  It  is  there  said :  ^^An  executor  to 
whom  probate  has  been  granted,  differs  from  an  executor 
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de  son  tort;  the  former  has  acted  under  letters  testa- 
mentary from  an  officer  who  had  jurisdiction  in  the  case, 
the  latter  has  never  acted  but  under  a  usurped  authority. 

The  granting  of  probate  by  the  register  of  wills 

is  a  judicial  act,  and,  while  it  remains  in  force,  it  cannot 
be  contradicted ,  the  probate,  until  annulled,  be- 
ing conclusive  evidence ;  a  debtor is,  there- 
fore, justified  in  making  payment  to  the  person  who  ap- 
pears to  be  executor."  We  there  decided  that  payments 
made  by  one  to  whom  letters  testamentary  had  been 
granted,  while  such  letters  were  in  force,  even  though 
subsequently  revoked,  were  lawful  acts,  in  consequence 
of  which  the  person  named  therein  as  executor  might  be 
cited  by  the  Orphans'  Court  to  settle  an  account. 

When  w^  read  as  a  whole  the  statutory  provision  now 
before  us  and  apply  thereto  the  legal  principles  just 
quoted  from  Tilghman,  two  things  are  clear:  (1)  After 
letters  testamentary  are  granted,  even  though  improp- 
erly, the  person  named  therein  is  a  de  facto  executor, 
answerable  for  his  deeds  to  the  Orphans'  Court,  until 
duly  discharged  by  the  revocation  of  his  prima  facie 
right  to  act ;  (2)  While  the  statute  here  in  question  pro- 
vides that  a  person  to  whom  letters  are  improperly 
granted  shall  be  deemed  and  "may  be  sued  and  in  all 
respects  treated  as  an  executor  of  his  own  wrong,''  yet 
it  does  not  require  that  he  must  be  so  sued  and  treated, 
the  manifest  intent  being  that  such  a  person  shall  be 
liable  not  only  to  citation  from  the  Orphans'  Court,  but 
also  to  suit  at  law  as  an  executor  de  son  tort;  in  other 
words,  that  he  shall  be  liable  to  the  strict  accountability 
to  which  one  occupying  that  position  is  subject.  Fur- 
thermore, in  the  case  at  bar,  as  stated  by  the  court  below, 
not  only  did  McCarthy  act  on  the  letters  granted  to  him, 
which  would  tend  to  make  him  liable  to  account  to  the 
Orphans'  Court  (Delbert's  App.,  No.  2,  83  Pa.  468,  474), 
but  he  appealed  to  this  court  from  the  decree  of  that 
tribunal  discharging  him  from  his  office  as  ancillary 
executor  (McCarthy's  App.,  242  Pa.  39,  42),  and  we  then 
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said  that,  "for  the  purpose  of  the  estate,"  McCarthy  was 
"within  the  jurisdiction  of  the  [Orphans']  Court." 

Appellants  claim,  however,  that,  even  though  it  be  con- 
ceded the  Orphans'  Court  had  jurisdiction  to  settle  the 
devastavit  and  order  payment  of  the  amount  involved, 
the  present  defendants  not  being  parties  to  the  record  in 
that  proceeding,  there  can  be  no  recovery  against  them 
here,  because  the  damages  alleged  to  have  been  sustained 
by  such  devastavit  were  not  again  proved  in  this  case; 
in  brief,  that  the  finding  of  the  Orphans'  Court  as 
to  the  amount  of  the  devastavit  is  not  binding  against 
these  defendants.  We  see  no  merit  in  this  contention. 
McCarthy  was  guilty  of  the  misconduct  of  decedent's 
business  which  caused  the  surcharge  by  the  Orphans' 
Court,  yet,  because  of  culpable  acts  of  omission  on  the 
part  of  Gherst,  his  colleague,  both  of  them  were  properly 
held  to  be  jointly  responsible  for  the  resulting  losses 
(Irwin's  App.,  35  Pa.  294,  296) ;  had  the  register  ob- 
tained a  bond  with  proper  sureties,  the  latter,  upon  Mc- 
Carthy's default,  would  have  been  obliged  to  pay  these 
losses,  and,  in  an  action  on  this  bond,  the  decree  follow- 
ing the  audit  would  be  conclusive  against  such  sureties, 
even  though  they  were  not  parties  to  the  proceedings  in 
the  Orphans'  Court:  Garber  v.  Com.,  7  Pa.  265,  266; 
Hartzell  v.  Com.,  42  Pa.  453,  461;  Yung's  Est.,  199  Pa. 
35,  40 ;  Com.  v.  Ruhl,  199  Pa.  40,  44.  We  think  no  error 
was  committed  in  treating  the  decree  of  that  tribunal  as 
equally  conclusive  against  the  present  appellant  and  his 
sureties;  for,  otherwise,  the  Common  Pleas  would  be 
obliged,  in  effect,  to  go  into,  review  and  determine  the 
question  of  the  proper  settlement  of  the  decedent's  estate, 
after  all  the  issues  involved  had  been  determined  by  the 
Orphans'  Court,  as  shown  by  the  record  thereof,  which 
was  properly  admitted  in  evidence  at  the  trial  below. 

To  continue  our  consideration  of  this  branch  of  the 

case,  the  register  failed  in  his  obligation  to  secure  a  bond 

from  McCarthy ;  but  the  former,  himself,  was  under  bond 

for  the  proper  discharge  of  his  official  duties.    On  the 
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facts  at  bar,  what  is  the  liability  of  the  sureties  upon  this 
latter  bond?  Section  27  of  the  Act  of  1832,  supra,  pro- 
vides that  any  register  of  wills  who  grants  letters  testa- 
mentary to  a  nonresident  without  taking  a  bond,  with 
sureties  (stipulating  that  the  person  to  whom  the  letters 
are  issued  shall,  inter  alia,  duly  pay  the  awards  of  the 
Orphans'  Court  upon  the  settlement  of  the  estate  com- 
mitted to  his  care),  "shall  be  liable  to  pay  all  damages 
which  shall  accrue  to  any  person  by  reason"  of  the  failure 
to  exact  such  a  bond.  Here,  no  matter  whose  name  ap- 
pears as  representing  the  estate  of  Joseph  Middleby,  de- 
ceased, that  estate  is,  and  at  all  times  was,  the  real  use- 
plaintiflf,  and,  had  the  register  performed  his  duty  and 
obtained  a  bond  from  McCarthy,  the  latter's  default 
would  presumably  have  been  made  whole  by  the  sure- 
ties on  this  bond;  but,  ^T)y  reason  of"  no  bond  having 
been  given,  damages  have  "accrued"  to  the  Middleby 
estate  in  the  amount  it  would  have  recovered  from  such 
sureties  had  the  obligation  in  question  been  entered  as  re- 
quired by  law.  The  Orphans'  Court  was  the  tribunal 
vested  with  authority  to  determine  the  fact  and  amount 
of  the  devastavit,  its  adjudication  in  that  regard  is  bind- 
ing upon  the  register,  and  it  follows,  under  the  circum- 
stances of  this  case,  that  he  is  liable  for  all  damages  re- 
sulting from  such  devastavit ;  finally,  the  sum  sued  for 
being  within  the  losses  determined  by  the  Orphans'  Court, 
and  the  register's  sureties  having  undertaken  that  he 
should  "faithfully  execute  the  duties  of  his  office,"  they 
must,  to  the  extent  of  their  obligation,  answer  to  the 
amount  of  the  verdict  rendered — ^in  other  words,  when 
the  defendant,  Gregory,  failed  in  his  duty  taobtain  a  bond 
with  sureties  from  McCarthy,  he,  as  register,  thereby  be- 
came liable,  under  the  statute,  to  answer  for  any  damage 
that  might  follow  as  a  natural  and  logical  result  of  his 
default  in  this  respect,  which,  under  the  facts  at  bar,  so 
far  as  the  binding  effect  of  the  adjudication  of  the  Or- 
phans' Court  is  concerned,  places  him,  and  hence  his  sure- 
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ties,  in  practically  the  same  position  as  sureties  on  Mc- 
Carthy's bond,  had  such  an  obligation  been  entered. 

Again,  appellants  assert  that  to  permit  Gherst,  orig- 
inally named  as  a  use-plaintifif,  to  recover  in  this  action 
would,  in  effect,  recognize  in  him  a  right  of  action  against 
McCarthy,  who  was  a  joint  tort-feasor  with  the  former; 
and,  they  say,  this  cannot  be  done.  The  contention  has 
no  merit,  for  it  disregards  the  fact  that  Gherst  appeared, 
as  use-plaintiff,  in  a  representative  capacity,  i.  e.,  for  the 
estate  of  Middleby,  deceased ;  whereas  he  and  McCarthy 
were  answerable  in  their  individual  capacities  for  the 
devastavit.  The  fact  that  the  decree  of  the  Orphans' 
Court  which  orders  payment  calls  them  "executors,"  has 
no  controlling  significance ;  the  addition  of  this  title  is 
surplusage  and  may  be  disregarded :  Hare  v.  O'Brien, 
233  Pa.  330,  337. 

Possibly  it  would  have  been  better  practice  to  dis- 
miss Gherst,  as  well  as  McCarthy,  from  his  oflGice  as 
ancillary  executor,  then  appoint  a  successor,  make  an 
award  of  the  amount  of  the  surcharge  against  Gherst 
and  McCarthy  to  such  successor,  and  employ  the  name 
of  the  latter  as  a  use-plaintiff  in  the  present  suit ;  but, 
since  Gherst  died  after  the  beginning  of  this  action,  and 
the  present  use-plaintiff  was  appointed,  before  judgment, 
to  continue  the  suit,  this  successor  is  in  a  position  to  col- 
lect and  remit  the  money  to  the  domiciliary  executor  in 
Massachusetts  for  distribution,  as  directed  by  the  decree 
of  the  Orphans'  Court,  and  no  harm  is  done  by  the  course 
of  practice  actually  followed. 

Finally,  appellants  contend  that,  when  the  devastavit 
was  found  against  Gherst  and  McCarthy,  decedent's 
domiciliary  executors  in  Massachusetts  becaiae  entitled 
to  the  amount  of  the  surcharge,  and,  as  the  domiciliary 
and  ancillary  executors  happen  to  be  the  same  persons,  a 
presumption  arises  that  the  money  in  question  has  been 
paid  to  the  former,  which  presumption  must  prevail  at 
least  till  these  executors  havo  failed  to  account  for  the 
fund  in  the  proper  tribunal  of  the  domicile.    To  sustain 
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this  contention,  they  cite:  Stokely's  Est.,  19  Pa.  476, 482 ; 
Com.  V.  Messinger,  237  Pa.  1;  and  Skeer's  Est.  (No.  1), 
249  Pa.  288.  In  the  first  of  these  cases,  we  said  that, 
where  the  same  person  is  acting  as  domiciliary  and 
ancillary  executor,  there  is  a  presumption  that  he  has 
done  his  duty,  and  "when  he  comes  to  settle  his  account 
in  the  state  where  [final]  distribution  is  to  be  made,  he 
cannot  deny  that  he  has  received  what  the  foreign  ad- 
ministrator, if  he  had  been  a  different  person,  would  have 
been  compelled  to  pay,  and  what  he  would  have  been 
bound  in  duty  to  demand  and  get" ;  but  there  the  evidence 
showed  that  the  person  involved  admitted  actual  receipt 
of  the  fund  in  question,  offering  no  good  reason  for  his 
refusal  to  account  therefor.  In  the  other  two  cases  the 
evidence  shows  what  in  fact  amounts  to  payment  of  the 
fund  in  controversy  to  the  fiduciary  ultimately  liable  to 
account  therefor ;  whereas,  at  bar,  as  stated  by  the  court 
below,  "the  money  Gherst  and  McCarthy  received  and  the 
estate  they  mismanaged  was  in  their  capacity  as  ancil- 
lary executors, and it  is  admitted  by  the 

pleadings that  this  money  has  never  actually  been 

paid  to [the  Middleby  estate]  by  the  two  ancillary 

executors,"  nor,  we  may  add,  has  it  been  paid  by  any  one 
else.  In  other  words,  as  the  court  below  says,  any  "pre- 
sumption of  payment  is  rebutted  by  the  admitted  fact  of 
nonpayment." 

Moreover,  where,  through  the  maladministration  of  an 
ancillary  trust,  losses  occur  in  Pennsylvania,  and  the 
proper  tribunals  here  adjudge  the  questions  involved,  de- 
termine the  amount  due,  and  order  the  devastavit  made 
good,  it  will  not  do  to  say  when  the  order  has,  in  fact,  not 
been  complied  with,  that,  through  a  fiction,  our  courts 
have  so  far  lost  control  of  the  matter  that  they  cannot 
enforce  their  own  decrees.  On  the  contrary,  the  dignity 
of  our  tribunals  and  the  proper  administration  of  the  law 
demand  that  in  every  such  instance  the  losses  occurring 
in  this  State  shall,  when  possible,  be  made  good  here: 
and,  when  the  fund  is  realized,  after  Pennsylvania  credi- 
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tors  are  paid,  the  balance  may  then  be  remitted  to  the 
domicile  of  the  decedent  Perhaps  in  this  particular 
case  the  surviving  domiciliary  executor  and  his  sureties 
can  be  held  liable  in  Massachusetts  for  so  much  of  the 
present  devastavit  as  may  not  be  recovered  in  Pennsyl- 
vania ;  but  this  is  not  a  matter  for  our  determination. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 


Benedict  v.  Benedict. 


Trusts  and  trustees  —  Trust  for  settlor^ s  use  —  Reservation  of 
power  to  dispose  by  will — Public  policy — Creditors — Fraud — At- 
tachment. 

1.  In  order  to  make  a  trust  valid  as  to  subsequent  creditors,  the 
settlor  must  divest  himself  of  all  rights  of  ownwship  in,  and 
control  over,  the  property  thus  conveyed,  reserving  to  himself  only 
the  right  to  receive  the  income  during  life;  otherwise  the  trust  is 
void  as  against  public  policy. 

2.  Where  a  person  sui  juris  settled  his  property  in  a  trust  irre- 
vocable in  form,  for  his  own  use  for  life,  reserving  the  imrestricted 
power  to  devise  by  vill,  and  providing  that  his  wife  and  children  and 
next  of  kin  should  take  only  if  he  did  not  exercise  such  power,  the 
property  so  transferred  is  subject  to  attachment  at  the  suit  of  a 
creditor  of  the  settlor  for  a  debt  incurred  subsequent  to  the  creation 
of  such  trust. 

Argued  March  12,  1918.  Appeal,  No.  372,  Jan.  T., 
1917,  by  Farmers  &  Merchants  Trust  Company  of  Cham- 
bersburg,  Garnishee,  from  judgment  of  C.  P.  Franklin 
Co.,  Oct.  T.,  1917,  No.  224,  entered  against  Garnishee 
under  attachment  execution  in  case  of  Mary  A.  Benedict 
V.  J.  L.  Benedict,  Defendant,  and  Farmers  &  Merchants 
Trust  Company,  of  Chambersburg,  Garnishee.  Before 
Brown,  C.  J.,  Stbwaet,  Moschziskbr,  FRAZBBand  Wal- 
UNG,  JJ.    Affirmed. 

Attachment  execution.     Before  Gillan,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
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The  lower  court  entered  judgment  against  the  gar- 
nishee for  $2,500.20  for  want  of  sufficient  answers  to  in- 
terrogatories.    The  Farmers  &  Merchants  Trust  Com- 
pany of  Chambersburg,  Garnishee,  appealed. 

Error  assigned,  among  others,  was  in  entering  judg- 
ment against  the  garnishee. 

T.  Z.  Minehart  and  Walter  K.  Shaa'pe,  with  them  Wil- 
liam  S.  Hoemer  and  Irvin  C.  Elder,  for  appellant. — The 
trust  was  irrevocable  and  the  property  transferred  was 
therefore  not  subject  to  attachment :  Stockett  v.  Ryan, 
176  Pa.  71;  Neal  v.  Black,  177  Pa.  83;  Kraft  v.  Neuffer, 
202  Pa.  558;  Potter  v.  Fidelity  Insurance,  Trust  &  Safe 
Deposit  Co.,  199  Pa.  360;  Mackason's  App.,  42  Pa.  330; 
Nolan  V.  Nolan,  218  Pa.  135 ;  Egbert  v.  DeSolms,  218  Pa. 
207. 

0.  C.  Bowers,  for  appellee. — ^A  person  sui  juris  cannot, 
as  against  creditors,  either  prior  or  subsequent,  settle  his 
property  in  trust  for  his  own  use  for  life  and  over  to  his 
appointees  by  will,  and  in  default  of  such  appointment 
to  the  use  of  his  lawful  heirs :  Nolan  v.  Nolan,  218  Pa. 
135;  Mackason's  App.,  42  Pa.  330;  Bienzi  v.  Goodin, 
249  Pa.  546. 

Opinion  by^b.  Justicb  Mosohziskb^ April  3, 1918: 
rJ.  L.  Benedict,  in  consideration  of  "natural  love  and 
anection  toward  his  wife  and  children'*  and  the  sum  of 
one  dollar,  executed  and  delivered  to  the  trust  company 
here  named  as  garnishee,  a  sealed  written  instrument, 
whereby  he  placed  $11,000  in  the  latter's  custody,  for  and 
upon  the  following  uses  and  trusts:  "To  invest  and 

keep  the  same  invested, and  pay  the  [net] 

income to  the  said  J.  L.  Benedict  during  the  term 

of  his  natural  life;  and,  at  his  death,  to  pay  the  principal 
of  said  trust  fund to  such  person  or  persons  or  ob- 
jects as  the  party  of  the  first  part  [the  settlor]  may  ap- 
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.  point  by  any  last  will  and  testament  which  he  may  leave 
at  the  time  of  his  death.  In  case  he  shall  leave  no  such 
will,  then  one-third  thereof  to  his  widow,  and  the  remain- 
ing two-thirds,  or,  in  case  he  shall  leave  no  widow,  the 
whole,  in  equal  shares,  to  such  children  of  the  party  of 
the  first  part  as  may  be  living  at  the  time  of  his  death. 
In  case  any  child  or  children  shall  die  during  the  life- 
time of  the  said  J.  L.  Benedict,  leaving  children  to  sur- 
vive who  shaU  be  living  at  the  death  of  the  said  J.  L. 
Benedict,  such  children  of  such  deceased  child  or  chil- 
dren shall  take  their  parent's  share.  In  case  the  said  J. 
L.  Benedict  shall  leave  no  children  or  issue  of  such  chil- 
dren living  to  survive  him,  then  the  share  or  part  of  said 
trust  fund  that  would  go  as  aforesaid  to  such  children 
shaU  be  paid  to  the  next  of  kin." 

The  deed  in  question  stipulates  that  the  trust  shall  be 
irrevocable,  and  that  no  part  of  the  fund,  either  principal 
or  income,  shall  be  transferred  or  assigned  by  the  set-  ^ 
tlor;  further,  that  it  shall  not  be  liable  for  his  future 
debts,  contracts  or  engagements,  nor  subject  to  attach- 
ment or  other  legal  process  at  the  suit  of  his  creditors. 

On  the  date  of  the  deed,  March  24, 1915,  Mr.  Benedict 
had  a  wife  and  three  children.  June  15,  1917,  he  ex- 
ecuted and  delivered  to  plamtiflf  a  judgment  note  tor 
|2,500,  the  debt  for  which  this  was  given  having  been 
contracted  after  March  24, 1915.  August  14, 1917,  judg-  • 
ment  was  entered  on  the  note,  and,  on  the  same  day,  ex- 
ecution issued  against  the  trust  company,  as  garnishee, 
attaching  any  property  in  its  hands  belonging  to  the  set- 
tlor. In  due  course,  the  court  below  held  that  the  so- 
called  "trust  fund"  was  liable  for  plaintiff's  claim,  and 
defendants  have  appealed. 

Under  our  decisions,  the  court  below  was  clearly  right 
in  its  disposition  of  this  case.  Had  Mr.  Benedict  not  re- 
tained absolute  power  to  dispose  by  will  of  the  corpus  of 
the  fund  here  in  question,  the  present  case  would  fall 
within  the  principle  of  Egbert  v.  DeSolms,  218  Pa.  207, 
where  the  trust  was  held  unassailable  by  an  attaching 
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creditor;  but,  in  the  deed  before  us,  the  settlor  first  ex-, 
pressly  reserves  unrestricted  power  to  control  by  will  the 
disposition  of  the  entire  fund  after  his  death,  his  widow 
and  children  or  next  of  kin  taking  only  in  the  event  of  his 
failure  to  exercise  this  absolute  right.  Egbert  v.  De- 
Solms  is  sufficiently  distinguished  in  Rienzi  v.  Goodin, 
249  Pa.  5-46,  551,  where  it  is  correctly  stated  that  the  de- 
cision in  the  former  case  in  no  way  modified  "the  estab- 
lished law" ;  and  this  law,  as  laid  down  in  Nolan  v.  Nolan, 
218  Pa.  135,  cited  by  the  court  below,  clearly  sustains  the 
judgment  at  bar. 

It  may  be  noted  that  Egbert  v.  DeSolms,  supra,  is  re- 
ported in  the  same  volume  as  Nolan  v.  Nolan,  and  that 
the  facts  in  the  latter  are  strikingly  like  those  in  the  case 
before  us.  There,  as  here,  the  deed,  by  its  terms,  is  ir- 
revocable, and,  at  the  time  of  the  execution  thereof,  the 
indebtedness  in  controversy  had  not  arisen,  nor  was  it 
in  contemplation;  finally,  in  both  instances,  at  the 
creation  of  the  trust,  the  settlor  had  several  children  liv- 
ing. In  the  present  case,  after  reserving  an  absolute  and 
unrestricted  power  of  appointment  in  himself,  the  settlor 
provides  that,  upon  default  of  its  exercise,  the  fund  in 
question  shall  go  to  his  widow  and  children,  or  the  lat- 
ter's  issue,  in  certain  proportions,  these  being  in  accord- 
ance with  the  shares  they  would  take  under  the  intestate 
laws,  or,  if  no  widow,  children  or  issue,  then  to  Ms  next 
of  kin.  In  Nolan  v.  Nolan,  after  reserving  a  like  power 
of  appointment,  the  settlor  provided  that,  upon  default 
in  its  exercise,  the  fund  should  go  to  her  next  of  kin. 
While  the  phraseology  is  different,  it  will  be  observed 
that,  so  far  as  the  question  here  involved  is  concerned, 
both  of  these  provisions  are,  in  effect,  the  same. 

In  the  Nolan  case  (at  pp.  139-40)  we  thus  state  the  law : 
^^In  order  to  make  it  [the  trust]  valid  as  to  subsequent 
creditors,  it  must  appear  that  the  settlor  has  divested 
himself  of  all  rights  of  ownership  in,  and  control  over, 
the  property  thus  conveyed,  reserving  only  to  himself 
the  right  to  receive  the  income  during  life;  and 
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it  is  against  public  policy that  a  settlor  should  be 

I)ermitted  to  play  fast  and  loose  with  his  property  in  such 
a  manner  as  to  have  the  use  of  the  income  during  life 
and  the  right  to  dispose  of  the  principal  by  will  at  any 

subsequent  time  he  chooses  to  exercise  the  power A 

person  sui  juris  cannot,  as  against  creditors,  either  prior 
or  subsequent,  settle  his  property  in  trust  for  his  own 
use  for  life,  and  over  to  his  appointees  by  will,  and,  in 
default  of  such  appointment,  to  the  use  of  his  lawful 
heirs  in  fee :  Mackason's  App.,  42  Pa.  330."7 

The  fact  that,  by  the  deed  in  Nolan  v.  Nolan,  supra, 
]ttie  trustee  was  authorized  to  reconvey  the  property  to 
the  settlor,  if  the  former  deemed  it  expedient  so  to  do,  is 
not  of  controlling  significance;  for  no  such  provision 
appears  in  Bienzi  v.  Goodin,  supra,  where  the  terms  of 
the  deed  are  almost  precisely  like  those  in  the  instrument 
at  bar,  and  where  Nolan  v.  Nolan  was  treated  as  a  bind- 
ing authority.  We  conclude  that  there  are  no  substan- 
tial points  of  distinction  between  the  present  case  and 
the  two  just  cited. 

^he  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmedTj 


Wickersham's  Estate  (No.  1). 

WHU — Trush — Life  estates — Vested  and  contingent  remainders 
— Rule  against  perpetuities — Presumption — Former  adjudication — 
New  parties — New  fund — Res  judicata — *'0r^'  construed  "an^' — 
Bequest  to  class, 

1.  A  testator  dying  in  1883  bequeathed  his  estate  in  trust  to 
pay  to  his  daughter  Ive  $83.33  monthly  for  her  life;  and  upon  her 
death,  leaving  issue,  to  pay  the  said  sum  monthly  to  such  of  her 
children  as  she  might  by  will  appoint;  and,  in  default  of  such  ap- 
pointment, to  pay  the  said  sum  to  her  children  in  equal  shares 
during  her  natural  life.  In  case  of  the  death  of  said  daughter 
without  issue  her  surviving,  the  testator  bequeathed  said  monthly 
payment  to  his  executors  in  trust  for  the  uses  and  purposes  fol- 
lowing: to  pay  the  income  of  his  residuary  estate  to  his  daughter. 
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Maiy,  for  her  life ;  and,  upon  her  death  leaving  children  or  grand- 
children her  surviving,  to  pay  the  income  to  such  of  her  children 
or  grandchildren  as  she  might  by  will  appoint;  and  in  default  of 
such  appointment  to  pay  such  income  to  her  children  or  grand- 
children equally  in  equal  shares.  In  the  event  of  the  death  of 
Maiy  without  children  or  grandchildren  her  surviving,  testator  be- 
queathed the  income  in  equal  shares  to  a  brother  and  son-in-law. 
Testator  was  survived  by  a  son  and  his  two  said  daughters.  The 
son  and  daughters  by  agreement  renounced  their  respective  rights 
under*  the  will  and  agreed  to  share  equally  in  the  income  from  the 
estate  during  their  lives;  and  thereafter  for  a  like  division  of  the 
estate  among  their  children.  The  son  died  in  1901  leaving  three 
children;  Mary  died  in  1911,  intestate,  leaving  one  child  and  no 
issue  of  a  deceased  child;  Ive  died  in  1916,  leaving  one  child  (and 
no  other  issue)  to  whom  she  appointed  her  share  of  her  father's 
estate.  Ive's  son  and  Mary's  daughter  were  born  before  the  death 
of  the  testator  and  were  mentioned  by  name  in  his  will.  The  lower 
court  awarded  to  Ive's  son  the  monthly  pajrment  of  $83.38  for  his 
life,  and  awarded  the  balance  of  the  income  to  Mary's  child  for  her 
life,  and  decided  that  the  time  for  the  distribution  of  the  principal 
had  not  arrived.    Held,  no  error. 

2.  The  bequest  to  Mary's  children  or  grandchildren  her  surviving 
should  be  construed  to  mean  children  living  at  her  death  and  living 
children  of  deceased  children,  thereby  forming  a  class,  in  which 
the  life  estates  in  remainder  vested  during  Mary's  life,  and  the 
members  of  which  must  necessarily  be  ascertained  at  her  death, 
and  the  rule  against  perpetuities  does  not  apply.  , 

8.  The  fact  that  the  life  estates  in  Mary's  grandchildren  might 
extend  for  a  greater  period  than  the  period  fixed  by  the  rule  against 
perpetuities  can  not  affect  their  validity  if  they  vested  within 
the  period  required  by  the  rule. 

4.  The  presumption  is  that  testator  does  not  intend  to  violate  the 
rule  against  perpetuities  and  that  is  a  strong  reason  for  a  con- 
struction that  will  not. 

6.  The  word  "or"  is  here  construed  "and"  so  that  the  bequest 
will  read  "children  and  grandchildren,"  thus  forming  a  class. 

6.  The  parties  were  not  precluded  from  litigating  questions 
which  had  been  previously  decided  at  a  former  adjudication,  where 
it  appeared  that  such  parties  were  not  represented  at  the  former 
adjudication  and  that  there  was  a  different  fund  now  for  distri- 
bution and  the  prior  decree  was  based  upon  the  agreement  above 
recited. 

Argued  Jan.  11, 1918.  Appeal,  No.  182,  Jan.  T.,  1917, 
by  Morris  W.  Gowen,  from  decree  of  Orphans'  Court, 
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Philadelphia  County,  Jan.  T.,  1884,  No.  367,  dismissing 
exceptions  to  adjudication  in  Estate  of  Morris  S.  Wick- 
ersham,  deceased.    Before  Mbstebzat,  Potter,  Stbwabt, 
FBAZBEandWALLiNG,  JJ.   Affirmed. 

Exceptions  to  adjudication.    Before  Gummby,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  dismissed  the  exceptions  in  an  opinion  1 . 
Andbbson,  J.    Morris  W.  Gtowen  appealed. 

Errora  Msiffned  were  in  dismissing  the  exceptions. 

Lester  B.  Johnson,  with  him  Lewis  H.  Van  Dusen,  for 
appellant. 

Oeorge  J.  Edwards,  Jr.,  for  appellee. 

Opinion  by  Me.  Justice  Walling,  April  22, 1918 : 
This  appeal  involves  the  construction  of  certain  pro- 
visions in  the  last  will  of  the  late  Morris  S.  Wickersham, 
of  Philadelphia,  who  died  in  September,  1883.  By  the 
will  testator's  entire  estate,  aside  from  some  specific  be- 
quests, is  given  to  his  executors  in  trust,  for  certain 
declared  purposes;  among  others,  it  states:  "Fourth. 
To  pay  my  Daughter,  Ive,  during  the  term  of  her  natural 
life  the  sum  of  Eighty-three  Dollars  and  thirty-three  cents 
on  the  first  day  of  each  and  every  month,  and  upon 
her  death  leaving  issue  surviving  her  then  I  direct 
that  the  said  Eighty-three  Dollars  and  thirty-three  cents 
shall  be  paid  monthly  and  in  such  amounts  to  such  of  her 
children  as  she  may  direct  and  appoint  by  her 
last  will  and  testament  or  any  writing  in  the  na- 
ture of  a  last  Will  and  Testament.  In  default  of 
said  appointment  I  direct  that  the  said  sum  of  Eigh- 
ty-three Dollars  and  thirty-three  cents  shall  be  paid 
to  her  children  share  and  share  alike  monthly  during 
the  term  of  their  natural  life.  In  case  of  the  death  of 
my  daughter  Ive  without  issue  her  surviving  then  I  give 
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devise  and  bequeath  the  said  sum  of  Eighty-three  Dollars 
and  thirty-three  cents  to  my  hereinafter  mentioned 
executors  in  Trust  for  the  uses  and  purposes  following.. 

"Fifth.  To  pay  all  the  income  of  my  said  residuary 
estate  to  my  daughter  Mary  during  her  natural  life  and 
upon  her  death  leaving  children  or  grandchildren  her 
surviving  then  I  direct  that  the  said  income  from  my  re- 
siduary Estate  be  paid  to  such  of  her  children  or  grand- 
children and  in  such  proportions  as  she  may  direct  and 
appoint  by  her  last  Will  and  Testament  or  any  writing  in 
the  nature  of  a  last  Will  and  Testament.  In  default  of 
such  appointment  I  direct  that  the  said  income  from  my 
residuary  Estate  be  paid  to  her  children  or  grandchildren 
share  and  share  alike  during  the  term  of  their  natural 
life.  The  Grandchildren  to  take  but  the  share  that  their 
parent  would  be  entitled  to  if  living.  In  the  event  of  the 
decease  of  my  Daughter  Mary  without  children  or  Grand- 
children her  surviving  then  I  give  and  bequeath  the 
whole  of  the  income  from  my  residuary  Estate  to  my 
Executors  hereinafter  named,  In  Trust  for  the  uses  and 
purposes  hereinafter  set  forth. 

"Item  sixth.  In  the  event  of  my  said  Daughter  Mary 
dying  without  children  or  grandchildren  her  surviving  I 
give  and  bequeath  the  income  of  my  residuary  Estate  in 
equal  moieties  or  half  parts  to  my  Brother  Samuel  M. 
Wickersham  and  my  son-in-law  the  Marquis  Louis  Carlo 
Taflfini  d'Acceglio  their  heirs  and  assigns  forever.  I 
make  this  deviae  moreover  it  being  my  desire  that  an  in- 
testacy should  never  occur  as  to  any  part  or  portion  of 
my  estate." 

Besides  the  two  daughters,  testator  left  a  son  to  whom 
he  gave  a  life  annuity.  The  son  died  in  1901,  Mary 
in  1911,  and  Ive  in  1916.  In  December,  1883,  an  agree- 
ment was  made,  to  which  the  three  children  were  par- 
ties, by  which  they  renounced  their  respective  rights 
under  the  will  and  agreed  to  share  equally  in  the  in- 
come from  the  estate  during  the  life  and  thereafter  for 
a  like  division  of  the  estate  among  their  children.    This 
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agreement,  which  left  the  estate  in  the  hands  of  the 
trustees,  was  faithfully  carried  out  until  the  death  of 
testator's  children.  Ive  left  one  child,  the  appellant, 
Morris  W.  Growen;  and  Mary  left,  as  her  only  child, 
Kate  Nassali-Kocca,  and  no  issue  of  a  deceased  child.  Ive 
left  a  writing  in  the  nature  of  a  last  will,  which  says,  "I 
do  give,  devise  and  bequeath  all  my  property,  real,  j>er- 
sonal  or  mixed,  of  whatsoever  kind  and  wherever  situ- 
ated, of  which  I  may  die  possessed  or  over  which  I  may 
have  any  power  of  appointment  under  the  will  of  my 
father,  Morris  S.  Wickersham,  deceased  or  otherwise, 
unto  my  son,  Morris  W.  Gowen."  Mary  died  intestate, 
without  exercising  the  power  of  appointment  conferred 
by  her  father's  will.  Ive's  son  and  Mary's  daughter  were 
born  before  the  death  of  their  grandfather  and  are  men- 
tioned by  name  as  legatees  in  his  will.  They  and  the 
three  children  of  testator's  son  now  constitute  the  heirs 
at  law  of  said  Morris  S.  Wickersham,  deceased.  In  the 
adjudication  by  the  court  below,  the  trust  created  by 
testator's  will  is  sustained  and  it  is  held,  in  effect,  that 
thereunder  Morris  W.  Gowen  is  entitled  for  life  to  the 
Eighty-three  and  one-third  dollars  per  month  and  Kate 
Nassali-Rocca  to  the  balance  of  the  income  of  said  re- 
siduary estate;  and  that  the  time  for  the  distribution 
of  the  principal  has  not  arrived.  The  adjudication  seems 
well-founded;  for  while  the  agreement  may  have  been 
valid  as  to  testator's  children  it  does  not  affect  grand- 
children, who  were  not  parties  thereto,  and  who  take 
under  their  grandfather's  will,  directly  or  by  virtue  of  a 
power  of  appointment  therein  given.  Ive's  execution  of 
the  power  was  by  testamentary  writing  and  in  favor  of 
her  son ;  but,  in  our  opinion,  whether  valid  or  invalid, 
the  result  would  be  the  same,  for  Morris  W.  Gowen,  as 
Ive's  only  child,  would  take  the  life  annuity  under  the 
plain  terms  of  the  original  will,  and  that  is  all  he  could 
take  under  the  power  of  appointment,  for,  taking  to- 
gether the  entire  provision  for  Ive's  children,  it  only  ex- 
tends "during  the  term  of  their  natural  life."    And  in 
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either  event  the  annuity  vested  in  him  on  the  death  of 
his  mother  J  so,  as  to  that,  the  rule  against  peri)etuities 
has  no  application. 

But  it  is  strenuously  urged  that  the  bequest  to  Mary's 
children  or  grandchildren  violates  the  rule  against  per- 
petuities and  is  invalid.  That  depends  upon  the  time  of 
the  vesting  of  the  bequest.  If  that  be  within  the  life  or 
lives  in  being  and  twenty-one  years  thereafter  the  gift 
is  good  although  its  enjoyment  be  deferred  or  continued 
beyond  that  time.  See  Edwards's  Est.,  255  Pa.  358; 
Lawrence's  Est.,  136  Pa.  354;  Rhodes'  Est.,  147  Pa.  227. 
We  here  construe  the  word  "or"  in  the  bequest  as  "and" 
so  it  will  read  "children  and  grandchildren,"  thus  form- 
ing a  class.  Then  the  rule  applies  that  a  gift  to  a  class 
upon  the  termination  of  a  life  estate  includes  members 
of  the  class  born  after  the  testator's  death :  Edwards's 
Est.,  supra.  This  would  embrace  all  of  Mary's  surviv- 
ing children  and  grandchildren,  subject  to  the  provision 
that  the  grandchildren  take  but  the  share  their  parent 
would  be  entitled  to  if  living — that  is,  if  living  at  Mary's 
death.  It  is  then  that  the  income  of  the  residuary  estate 
vests  in  her  children  and  grandchild  ran,  and  that  is 
the  time  to  ascertain  the  members  of  the  class.  "If  liv- 
ing" means  if  living  at  Mary's  death  and  not  at  some 
remote  period.  Had  the  bequest  to  such  children  and 
grandchildren  been  presently  payable  at  testator's  death, 
it  would  have  included  only  such  as  were  then  in  exist- 
ence. But  being  payable  or  vesting  at  the  death  of  the 
first  taker,  it  embraces  those  bom  meantime.  However, 
only  the  income  for  life  is  given  Mary's  children  and 
grandchildren  and  that  having  passed  to  those  in  ex- 
istence at  her  death,  there  is  no  reason  for  construing 
the  will  so  as  to  include  grandchildren  thereafter  born 
or  whose  parents  thereafter  die.  A  life  estate  vesting  in 
a  surviving  child  under  the  will,  as  a  member  of  the 
class,  becomes  extinct  at  his  death  and  does  not  pass  on 
to  his  children.  Taking  the  will  as  a  whole,  in  our  opin- 
ion it  includes  only  such  of  Mary's  grandchildren  as 
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might  at  her  death  stand  in  the  place  of  a  deceased 
child.  So  construed  it  does  not  transgress  the  rule 
against  perpetuities ;  for  the  life  estate  having  vested  in 
the  children  and  grandchildren  within  the  time,  the  fact 
that  it  might  extend  beyond  is  immaterial.  The  rule  is 
tested  by  the  possible  not  actual  events,  and,  when  so  con- 
sidered, if  the  bequest  offends  as  to  any  member  of  a  class, 
it  is  void  as  to  all :  Coggins'  App.,  124  Pa.  10.  The  pre- 
sumption is  that  a  testator  does  not  intend  to  violate  the 
rule  against  perpetuities,  and  that  is  a  strong  reason  for 
a  construction  that  will  not :  Rhodes'  Est.,  supra.  If,  in 
connection  with  a  certain  devise,  a  testator  expresses  a 
desire  to  avoid  an  intestacy  as  to  any  part  or  portion  of 
his  estate  that  does  not  enlarge,  to  a  fee,  estates  given  to 
others  for  life  in  former  clauses  of  the  will;  nor  does 
the  expression  of  such  desire  indicate  an  intention  of 
transgressing  the  rule  against  perpetuities. 

This  will  was  before  Judge  Ashman  in  the  Orphans' 
Court  shortly  after  Mr.  Wickersham's  death,  and  the 
final  conclusion  then  was  that  it  did  not  violate  the  rule 
against  perpetuities,  but  created  an  intestacy.  The  de- 
cree of  distribution  there  made,  however,  was  based  upon 
the  agreement  above  mentioned.  For  that  reason  and  be- 
cause the  parties  now  before  the  court  were  not  then 
represented,  nor  parties  to  the  agreement,  and  because 
there  is  a  different  fund  now  for  distribution,  the  rights 
of  these  litigants  are  not  concluded  by  that  adjudication. 
See  Kellerman's  Est.,  242  Pa.  3. 

In  our  opinion  it  is  not  necessary  here  to  invoke  the 
rule  established  by  Whitman's  Est.,  248  Pa.  285,  and 
other  cases,  that  life  estates  will  not  be  disturbed  because 
ultimate  limitations  may  transgress  the  rule  against  per- 
petuities. The  gift  of  the  income,  unlimited  in  duration 
and  with  no  gift  over,  will  carry  the  principal ;  but  that 
rule  cannot  apply  here  as  the  income  is  given  only  for 
the  natural  life  of  the  beneficiaries,  except  as  to  the  al- 
ternative bequest  which  can  never  take  effect.  A  testa- 
tor may  bequeath  the  income  of  his  estate  for  a  certain 
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period  without  disposing  of  the  principal^  which  in  such 
event  passes  to  his  heirs  at  law;  and  that  is  this  case; 
Morris  W.  Gowen  is  entitled  to  his  life  annuity,  and 
Kate  Nassali-Bocca  is  entitled  to  the  balance  of  the  in- 
come of  the  residuary  estate  during  her  life;  then  in  our 
opinion  the  estate  will  pass  to  the  heirs  of  Morris  S. 
Wickersham,  deceased,  under  the  intestate  laws. 

The  assignments  of  error  are  overruled  and  the  decree 
is  affirmed  at  the  costs  of  appellant 


Wickersham's  Estate  (No.  2). 

Argued  Jan.  11, 1918.  Appeal,  No.  183,  Jan.  T.,  1917, 
by  Kate  Nassali-Bocca,  from  decree  of  Orphans'  Court, 
Philadelphia  County,  Jan.  T.,  1884,  No.  367,  dismissing 
exceptions  to  adjudication  in  Estate  of  Morris  S.  Wick- 
ersham, deceased.  Before  Mbstrezat,  Pottbe,  Stbw- 
AET,  Feazeb  and  Walling,  JJ.    Affirmed. 

Exceptiv/us  to  adjudication.    Before  Gummbt,  J. 

The  facts  appear  in  Wickersham^s  Est.  (No.  1),  261 
Pa.  121. 

The  court  dismissed  the  exceptions  in  an  opinion  by 
Andeuson,  J.    Kate  Nassali-Rocca  appealed. 

Errors  assigned  were  in  dismissing  the  exceptions. 

Oeorge  J,  Edwards,  Jr,,  for  appellant. 

Lester  B.  Johnson,  with  him  Lewis  H.  Van  Dusen,  for 
appellee. 

Opinion  by  Mr.  Justice  Walling,  April  22, 1918 : 
In  the  opinion  filed  herewith  on  the  appeal  of  Morris 
W.  Gowen,  from  the  same  decree,  we  have  considered  the 
questions  here  raised  and,  for  reasons  there  given,  this 
appeal  is  dismissed  at  the  costs  of  the  appellant 
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Commonwealth  v.  Puder,  Appellant. 

Constitutional  law — Constitution  of  Pennsylvania — Special  hgis* 
lation — Reasonable  classification — Small  loans — Act  of  June  17, 
1915,  P,  L.  1012— 'Statutes—Constructionr— Titles  — Sufficiency  — 
Legislative  power  delegation — Discretion — Presumption. 

1.  Every  presumption  is  in  favor  of  the  validity  of  the  exercise 
of  legislative  power,  and  an  act  must  be  upheld  unless  its  provisions 
plainly  violate  a  constitutional  mandate. 

2.  A  classification  to  be  valid  must  be  based  upon  a  necessity 
springing  from  manifest  peculiarities,  clearly  distinguishing  those 
members  of  one  class  from  each  of  the  other  classes  and  imperative- 
ly demanding  legislation  for  each  class,  separately,  that  would  be 
useless  and  detrimental  to  the  others. 

3.  The  legislature  is  the  sole  judge  of  the  wisdom  and  expediency 
of  a  statute,  as  well  as  of  the  necessity  for  its  enactment,  and 
whether  the  legislation  be  wise,  expedient  or  necessary  is  without 
importance  to  the  court  in  determining  its  constitutionality. 

4.  The  Act  of  June  17,  1915,  P.  L.  1012,  regulating  the  business 
of  loaning  money  in  sums  of  $300  or  less  to  persons  pressed  by 
lack  of  funds  to  meet  immediate  necessities,  and  prescribing  pen- 
alties for  its  violation,  is  not  open  to  the  objection  that  it  is  special 
legislation  in  violation  of  Article  HI,  Section  7,  of  the  Constitution 
of  Pennsylvania  as  there  appears  to  be  both  a  necessity  and  a  valid 
basis  for  the  classification  of  the  business  of  loaning  money  in  small 
amounts  to  persons  in  the  situation  contemplated  by  the  statute. 

Commonwealth  v.  Young,  248  Pa.  458,  distinguished.     . 

5.  All  the  Constitution  requires  is  that  the  title  of  an  act  shall 
fairly  give  notice  of  its  subject-matter  to  reasonably  direct  the  in- 
quirer to  the  contents. 

6.  The  title  of  the  said  act  which  reads  "An  act  regulating  the 

business  of  loaning  money  in  sums  of  $300  or  less ;  fixing 

the  rates  of  interest  and  charges  therefor;  requiring  the  licensing 
of  lenders;  and  prescribing  penalties  for  the  violation  of  this 
act"  gives  sufficient  notice  of  the  provisions  of  the  Act  of  1915, 
providing  for  the  criminal  punishment  of  one  who  loans  money 
without  procuring  a  license,  to  satisfy  the  constitutional  require- 
ments. 

7.  The  fact  that  the  commissioner  of  banking  is  given,  by  the 
Act  of  1915,  a  discretion  to  grant  licenses  to  applicants,  if  satisfied 
that  the  character  and  general  fitness  of  the  applicant  is  such  as  to 
warrant  the  conclusion  that  the  business  will  be  honestly  conducted. 

Vol.  colxi — 9 
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is  not  a  grant  of  legislative  discretion,  as  the  legislature  has  fully 
described  in  the  statute  the  conditions  under  which  the  commis- 
sioner is  to  act. 

Argued  Jan.  21, 1918.  Appeal,  No.  248,  Jan.  T.,  1917, 
by  defendant^  from  judgment  of  Superior  Court,  Oct.  T., 
1916,  No.  328,  affirming  judgment  of  Q.  S.  Philadelphia 
County,  Jan.  Sess.,  1916,  No.  560,  on  verdict  of  guilty  in 
case  of  Commonwealth  of  Pennsylvania  v.  H.  Matthias 
Pudep.  Before  Potter,  Stewart,  Moschziskbr  and 
Frazbr,  J  J.    Affirmed. 

Appeal  from  Superior  Court.  Opinion  by  Williams, 
J.,  67  Pa.  Superior  Ct.  11. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

The  defendant  was  found  guilty  of  violation  of  the  Act 
of  June  17,  1915,  P.  L.  1012,  regulating  the  business  of 
loaning  money  in  sums  of  $300  or  less,  and  sentenced  to 
pay  a  fine  of  |100  and  the  costs  of  prosecution.  The  Su- 
perior Court  affirmed  the  sentence  of  the  Court  of  Quar- 
ter Sessions.    Defendant  appealed. 

Error  assigned  was  the  judgment  of  the  Superior 
Court. 

Owen  J.  Roberts,  with  him  Charles  H.  Weston,  for  ap- 
pellant.— The  constitutionality  of  the  Small  Loans  Act 
of  1915  is  ruled  by  the  case  of  Commonwealth  v.  Young, 
248  Pa.  458. 

Even  if  Commonwealth  v.  Young  is  not  controlling, 
the  Small  Loans  Act  is  special  legislation  since  its  classi- 
fication does  not  satisfy  the  constitutional  requirement 
that  it  should  be  based  upon  the  necessities  of  different 
classes  with  manifestly  peculiar  needs :  Wheeler  v.  Phila- 
delphia, 77  Pa.  338 ;  Scowden's  App.,  96  Pa.  422 ;  Ayars' 
App.,  122  Pa.  266;  Chalmers  v.  Philadelphia,  250  Pa. 
251;  Commonwealth  v.  Casey,  231  Pa.  170;  Common- 
wealth V.  Clark,  14  Pa.  Superior  Ct.  435 :  Sayre  Borough 
v.  Phillips,  148  Pa.  482;  Commonwealth  v.  Zacharias, 
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181  Pa.  126;  Mansfield's  Case,  22  Pa.  Superior  Ct.  224; 
Commonwealth  v.  Grossman,  218  Pa.  11. 

The  act  is  an  unconstitutional  delegation  of  legislative 
power  because  of  the  unregulated  discretion  given  the 
Banking  Commissioner  in  selecting  licensees :  O'Neil  v. 
American  Fire  Insurance  Co.,  166  Pa.  72 ;  Schaezlein  v. 
Cabaniss,  135  Cal.  466;  Noel  v.  The  People  of  the  State 
of  111.,  187  111.  587;  Fite  v.  State,  114  Tenn.  646. 

Joseph  H,  Taulane^  Assistant  District  Attorney,  with 
him  Samuel  P.  Rotwn,  District  Attorney,  for  appellee. — 
The  legislature  was  justified  in  placing  money  lenders 
who  loan  sums  of  f300  or  less  in  a  class  by  themselves : 
State  V.  Sherman,  18  Wyo.  169;  The  People  of  State  of 
N.  Y.  V.  Blomberg,  151  N.  Y.  Appellate  Division  942; 
People  of  State  of  N.  Y.  v.  Tolman,  159  N.  Y.  Appellate 
Division  905;  Engel  v.  O'Malley,  219  XL  S.  128;  Dewey 
V.  Richardson,  206  Mass.  430;  Mutual  Loan  Society  v. 
Martell,  200  Mass.  482;  State  v.  Ware,  79  Oregon  367; 
Wessell  V.  Timberlake,  116  N.  E.  Repr.  43;  State  v. 
Wickenhoefer,  6  PennewilPs  120  (Dela.) ;  Edwards  v. 
State  of  Florida,  62  Florida  40;  King  v.  The  State,  136 
Georgia  709;  Griffith  v.  Connecticut,  218  U.  S.  563;  Re 
Stephan,  170  California  48 ;  Muller  v.  State  of  Oregon, 
208  U.  S.  412;  Rast  v.  Van  Deman,  240  U.  S.  342,  357; 
Mutual  Loan  Co.  v.  Martell,  222  U.  S.  225;  Hall 
V.  Geiger- Jones  Co.,  242  U.  S.  539;  Rosenthal 
V.  People  of  N.  Y.,  226  U.  S.  260;  Miller  v.  Strahl,  239 
U.  S.  426 ;  Booth  v.  Indiana,  237  U.  S.  391 ;  Quong  Wing 
V.  Kirkendall,  223  U.  S.  59 ;  McLean  v.  Arkansas,  211 
U.  S.  539 ;  Rast  v.  Van  Deman,  240  U.  S.  342 ;  Wilson  v. 
Edwards,  32  Superior  Ct.  295 ;  Commonwealth  v.  Mecca 
Cooperative  Co.,  60  Pa.  Superior  Ct.  314 ;  Gilbert's  Est., 
227  Pa.  648;  Commonwealth  v.  Pflaum,  236  Pa.  294. 

The  title  of  the  act  is  sufficient:  Russ  v.  Co.,  210  Pa. 
544;  Sugar  Notch  Borough,  192  Pa.  349;  Com.  v.  Gilli- 
gan,  195  Pa.  504;  Com.  v.  McKenty,  52  Pa.  Superior  Ct. 
332;  Bridgewater  Boro.  v.  Bridge  Co.,  210  Pa.  105, 108; 
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Com.  V.  Greene,  58  Pa.  226,  234;  Van  Dyke  v.  Geary  et 
al.,  244  U.  S.  39. 

The  act!  is  not  invalid  because  a  discretion  is  vested  in 
the  banking  commissioner  in  issuing  licenses :  Moers  v. 
Reading,  21  Pa.  188;  Com.  v.  Emerson,  29  York  Legal 
Record  53 ;  Buffalo  Branch  Mutual  Film  Corporation  v. 
Breitinger,  250  Pa.  225;  The  Franklin  Film  Mfg.  Co., 
253  Pa.  422;  Com.  v.  Lambrecht,  3  Pa.  County  Court 
Reps.  323;  Com.  v.  Falk,  59  Pa.  Superior  Ct.  217;  Com. 
V.  Sweeney,  61  Pa.  Superior  Ct.  367;  Wright  v.  May,  127 
Minn.  150 ;  Engel  v.  O'Malley,  219  U.  S.  128. 

Opinion  by  Mb.  Justice  Fbazbr,  April  22, 1918 : 
Defendant  appeals  from  the  judgment  of  the  Sui>erior 
Court  affirming  the  Court  of  Quarter  Sessions  of  PhiUt- 
delphia  County  entered  on  a  verdict  of  guilty  on  an  in- 
dictment charging  defendant  with  a  misdemeanor  in 
violating  the  Act  of  June  17, 1915,  P.  L.  1012,  "Regulat- 
ing  the  business  of  loaning  money  in  sums  of  three  hun- 
dred (f300)  dollars  or  less"  and  prescribing  penalties  for 
its  violation.  The  principal  contention  is  that  the  stat- 
ute is  unconstitutional  as  special  legislation,  though  ai>- 
pellant  also  questions  the  sufficiency  of  the  title  and 
whether  the  act  is  an  improi)er  delegation  of  legislative 
power  to  the  banking  commissioner. 

In  view  of  the  decision  of  this  court  in  Commonwealth 
V.  Young,  248  Pa.  458,  relied  upon  by  defendant,  in  which 
we  held  an  act,  in  many  respects  similar  to  the  one  under 
discussion,  approved  June  5,  1913,  P.  L.  429,  to  be  un- 
constitutional as  class  legislation,  a  comparison  of  the 
provisions  of  that  act  with  the  present  one  is  important 
for  the  purpose  of  ascertaining  whether  there  is  in  fact 
such  distinction  between  the  two  as  to  warrant  a  differ- 
ent conclusion  in  the  present  case — ^bearing  in  mind  the 
rule  that  every  presumption  is  in  favor  of  the  validity  of 
the  exercise  of  legislative  power,  and  that  the  act  must 
be  upheld  unless  its  provisions  plainly  violate  a  constitu- 
tional mandate:  Sharpless  et  al.  v.  Mayor,  Etc.,  21  Pa. 
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147,  164;   Commonwealth  v.  Butler,  99  Pa.  535,  540; 
Commonwealth  v.  Grossman,  248  Pa.  11, 14. 

The  Act  of  1913  referred  to  provided  for  the  li- 
censing of  money  lenders  under  the  supervision  of  the 
Court  of  Quarter  Sessions,  the  relevant  provisions  for  the 
purpose  of  this  discussion  being  found  in  section  two, 
which  reads  as  follows :  "Any  person,  copartnership,  as- 
sociation, or  corporation  who  shall  obtain  a  license,  in 
accordance  with  the  provisions  of  section  one  of  this  act, 
shall  be  entitled  to  loan  money  at  his,  their,  or  its  place 
of  business,  for  which  said  license  is  issued,  and  to  charge 
the  borrowers  thereof,  for  its  use  or  loan,  interest  not  to 
exceed  the  rate  of  six  i)er  centum  per  annum,  and  a  brok- 
erage fee  of  not  more  than  one-tenth  of  the  amount  ac- 
tually loaned.  No  charge,  in  addition  to  the  said  interest 
and  brokerage  fee  shall  be  exacted,  charged,  or  collected, 
excepting  an  examination  fee  of  not  more  than  one  dollar 
on  all  loans  not  exceeding  fifty  dollars  in  amount.^' 

The  Act  of  1915,  on  the  other  hand,  substitutes  the  dis- 
cretion of  the  banking  commissioner  for  the  discretion  of 
the  Court  of  Quarter  Sessions,  and,  after  regulating  the 
procedure  on  application  for  a  license  and  specifying  the 
necessary  qualifications  of  the  applicant,  provides  fur- 
ther in  section  two  that :  "Any  person,  persons,  copart- 
nership, association,  or  corporation  who  shall  obtain  a  li- 
cense, in  accordance  with  the  provisions  of  section  one 
of  this  act,  shall  be  entitled  to  loan  money  in  sums  of  three 
hundred  (f300)  dollars  or  less,  either  with  or  without 
security,  to  individuals  pressed  for  lack  of  funds  to  meet 
immediate  necessities,  at  his,  their,  or  its  place  of  busi- 
ness, for  which  said  license  is  issued,  and  to  charge  the 
borrowers  thereof,  for  its  use  or  loan,  interest  as  follows : 
Upon  loans  not  exceeding  one  hundred  (f  100)  dollars  in 
amount,  not  more  than  three  (3)  per  centum  i)er  month; 
upon  loans  exceeding  one  hundred  (flOO)  dollars  in 
amount,  and  not  exceeding  three  hundred  (|300)  dol- 
lars, not  more  than  two  (2)  per  centum  per  month ;  and, 
in  addition,  in  any  case  in  which  the  loan  is  made  for  a 
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period  of  not  less  than  four  (4)  months,  on  sums  not  ex- 
ceeding fifty  (f50)  dollars  in  amount,  an  examination  fee 
of  not  more  than  one  (|1)  dollar;  on  sums  exceeding 
fifty  (150)  dollars,  an  examination  fee  of  not  more  than 
two  (|2)  dollars,  may  be  charged,  for  examining  the  se- 
curity offered  or  the  credit  and  responsibility  of  the  bor- 
rower. No  charge  of  any  kind,  in  addition  to  interest, 
shall  be  made  on  a  loan  of  less  than  fifteen  ($15)  dollars. 
No  charge,  in  addition  to  the  said  interest  and  exami- 
nation fee,  shall  be  exacted,  charged,  or  collected." 

The  distinction  between  the  classifications  under  the 
two  acts,  if  any,  must  rest  upon  the  construction  of  the 
provisions  above  quoted.  In  the  Act  of  1913  there  is  no 
limit  to  the  amount  of  the  loans,  nor  is  there  a  clearly  de- 
fined class  of  borrowers.  Under  that  act  a  person  pro- 
curing a  license  was  privileged  to  charge  interest  at  the 
rate  of  six  per  cent,  and  a  brokerage  and  examination  fee 
not  in  excess  of  that  provided  for  in  the  act,  regardless 
of  circumstances  or  amount  of  the  loan.  The  statute 
being  general  in  its  scope  and  no  reason  appearing  on  its 
face  for  classifying  persons  complying  with  its  provi- 
sions, this  court  concluded  it  violated  Article  III,  Sec- 
tion 7,  of  the  Constitution  of  Pennsylvania,  forbidding 
the  passage  of  any  local  or  special  law  fixing  the  rate  of 
interest.  That  this  was  the  basis  of  the  decision  in  Com- 
monwealth V.  Young,  supra,  appears  from  the  following 
language  in  the  opinion  (page  461) :  "The  general 
scheme  of  the  act  is,  to  create  into  a  class  persons  abso- 
lutely undistinguishable  from  the  entire  body  of  citizen- 
ship by  anything  suggesting  a  differentiation  with  re- 
spect to  rights,  privileges,  immunities,  or  peculiarities, 
whether  arising  out  of  personal  or  business  relations,  and 
then  to  invest  such  class  with  a  privilege  denied  to  all  not 
within  the  class,  namely,  the  right  to  collect  on  money 
loaned  a  rate  of  interest  in  excess  of  that  to  which  all 
others  are  confined.  So  much  is  beyond  all  question.'* 
On  the  other  hand,  the  Act  of  1915  confines  the  class  of 
loans  to  those  not  exceeding  three  hundred  dollars  and 
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defines  the  class  of  borrowers  as  "individuals  pressed  by 
lack  of  funds  to  meet  immediate  necessities."  It  thus 
appears  all  persons  are  eliminated  from  taking  the  bene- 
fit of  the  act  except  those  who  desire  to  make  loans  not 
exceeding  three  hundred  dollars  in  amount.  Common- 
wealth V.  Young  did  not  decide  the  legislature  might  not 
pass  a  law  regulating  the  business  of  loaning  money  in 
small  sums.  On  the  contrary,  the  opinion  recognizes 
this  right  if  a  proper  basis  of  classification  can  be  found 
as  appears  from  the  following  language  (page  461-3) : 
"Whether  such  persons  stand  in  need  of  further  facilities 
of  this  character,  or  whether  it  is  practicable  by  legisla- 
tive action  to  afford  the  relief  needed,  are  questions 
wholly  aside.  This  one  fact  stands  out  with  a  distinc- 
tiveness that  makes  it  unmistakable  and  indisputable — 
the  necessary  and  only  effect  of  this  act  must  be,  not  to 
benefit  such  as  are  necessitous,  but  to  advantage  a  class 
of  persons  who,  however  they  may  have  qualified  by 
showing  that  none  in  the  class  have  been  convicted  of 
certain  crimes  and  misdemeanors,  are  yet  willing  to  pay 
for  the  privilege  of  exacting  from  those  made  dependent 
by  their  necessities,  a  rate  of  interest  more  than  six  times 
the  rate  borrowers  with  larger  means  can  be  compelled 

to  pay In  what  we  have  said  our  purpose  has  been 

simply  to  show  that  the  one  certain  effect  of  the  act  is  to 
create  a  distinct  class  out  of  persons  having  in  common, 
as  between  themselves,  no  peculiarities  whether  of  per- 
son or  business,  or  anything  else,  distinguishing  them 
from  any  other  class,  and  investing  the  class  thus  arti- 
ficially created  with  special  and  exclusive  privilege  with 
respect  to  interest  charges  on  money  loaned.  Prom  our 
study  of  the  act  we  see  no  escape  from  the  conclusions 
above  expressed." 

It  remains  only  to  consider  whether  or  not  the  basis  of 
classification  adopted  in  the  Act  of  1915  is  a  proper  one. 
In  Ayars^  App.,  122  Pa.  266,  it  was  held  classification  to 
be  valid  must  be  based  upon  (page  281)  "a  necessity 
springing  from  manifest  peculiarities,  clearly  distin- 
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guishing  those  [members]  of  one  class  from  each  of  the 
other  classes,  and  imperatively  demanding  legislation 
for  each  class,,  separately,  that  would  be  useless  and  det- 
rimental to  the  others."  Classification  is  a  legislative 
question  subject  to  judicial  revision  only  so  far  as  to  see 
it  is  founded  on  real  and  not  merely  artificial  distinc- 
tions, and,  if  the  distinctions  are  genuine,  the  court  can- 
not declare  the  classification  void,  though  they  may  not 
consider  the  basis  to  be  sound.  The  test  is  not  wisdom, 
but  good  faith,  in  the  classification :  Seabolt  v.  Commis- 
sioners, 187  Pa.  318;  Commonwealth  v.  Grossman,  248 
Pa.  11.  In  construing  a  statute  the  presumption  is  that 
it  is  a  valid  exercise  of  legislative  power  and  the  burden 
is  upon  one  who  attacks  its  validity  to  show  a  clear  vio- 
lation of  the  constitutional  provision.  "The  legislature 
is  the  sole  judge  of  the  wisdom  and  expediency  of  a  stat- 
ute, as  well  as  of  the  necessity  for  its  enactment,  and 
whether  the  legislation  be  wise,  expedient  or  necessary  is 
without  importance  to  the  court  in  determining  its  con- 
stitutionality. In  other  words,  the  assembly  has  a  free 
hand  to  legislate  on  every  subject  in  such  manner  as  it 
deems  proper  unless  there  is  a  constitutional  prohibition 
clearly  expressed  or  necessarily  implied":  Common- 
wealth V.  Grossman,  supra.  Applying  the  foregoing 
principles  to  the  present  case  the  fundamental  question 
is  whether  a  necessity  exists  demanding  legislation  for 
the  class  of  money  lenders  in  sums  of  three  hundred  dol- 
lars or  less  to  those  of  limited  means  who  would  other- 
wise be  unable  to  procure  needed  funds,  and  whether 
classification  adopted  to  meet  such  necessity  is  based  on 
a  real  and  not  merely  an  artificial  distinction.  The  sub- 
ject-matter of  the  act  has  been  before  the  public  and 
under  investigation  and  discussion  for  a  number  of  years, 
not  only  in  this  jurisdiction  but  in  other  states  as  well, 
and  has  resulted  in  the  adopting  of  somewhat  similar  leg- 
islation in  probably  half  the  states  of  the  union.  The 
attempt  in  recent  years  to  eradicate  the  evils  of  the  so- 
called  "money  loan  sharks"  by  proceedings  instituted  in 
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Philadelphia  and  Pittsburgh  is  a  matter  of  general  pub- 
lic knowledge  and  those  who  have  given  the  matter  close 
investigation  and  thought  concede  that  a  prohibition  of 
the  business  does  not  accomplish  the  desired  result,  and 
that  the  only  practical  method  of  dealing  with  the  sub- 
ject is  by  proper  regulation.  Our  legislature,  in  a  pre- 
amble to  the  Act  of  1915,  omitted  from  the  pamphlet  laws 
but  shown  in  the  certified  copy  of  the  act  from  the  office 
of  the  secretary  of  the  Commonwealth^  recognizes  the  sit- 
uation and  the  impracticability  of  prohibiting  the  busi- 
ness of  loaning  money  in  small  amounts  and  the  need 
of  i-egulation  and  supervision  by  law,  and  also  the  fact 
that  such  loans  are  necessarily  attended  with  greater 
risk  than  is  ordinarily  incident  to  lending  money  by 
banks,  pawn  brokers  and  others  who  loan  only  on  ap- 
proved collateral.  The  fact  that  loans  of  this  nature 
rarely  exceed  the  sum  of  three  hundred  dollars  is  ad- 
mitted, and  the  adoption  of  the  amount  named  as  a 
limitation  affords  a  proper  criterion  for  a  classification 
in  so  far  as  the  i)eculiar  nature  and  character  of  the  busi- 
ness is  concerned.  The  matter  of  fixing  the  maximum 
amount  to  be  charged  for  the  use  of  money  rests  pri- 
marily in  the  discretion  of  the  legislature  and  is 
within  the  police  power  of  the  State:  Griffith  v.  Con- 
necticut, 218  U.  S.  563.  Statutes  passed  at  various 
times  by  our  State  legislature  recognize  certain  busi- 
nesses to  be  in  a  separate  class  and  authorize  as  to  them 
a  departure  from  the  regular  rate  of  interest  fixed  by  the 
general  law.  For  example,  building  and  loan  associa- 
tions are  permitted  to  charge  a  premium  on  loans  in  ex- 
cess of  the  legal  rate.  There  exists  in  the  present  case 
both  a  necessity  and  a  valid  basis  for  classification  of  the 
business  of  loaning  money  in  small  amounts,  with  or 
without  security,  and  the  distinction  between  the  present 
law  and  the  Act  of  1913,  which  was  declared  unconstitu- 
tional in  Commonwealth  v.  Young,  supra,  furnishes  ade- 
quate support  for  the  conclusion  of  the  court  below  that 
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the  present  act  cannot  be  condemned  on  the  ground  of 
improper  classification. 

Appellant  also  contends  the  title  of  the  act  is  insuffi- 
cient to  give  notice  of  the  provision  for  criminal  punish- 
ment of  one  who  loans  money  without  procuring  a  li- 
cense. The  title  is  "An  act  regulating  the  business  of 
loaning  money  in  sums  of  three  hundred  (J300)  dollars 

or  less ;  fixing  the  rates  of  interest  and  charges 

therefor;  requiring  the  licensing  of  lenders;  and  pre- 
scribing penalties  tor  the  violation  of  this  act."  All  the 
Constitution  requires  is  that  the  title  of  an  act  shall 
fairly  give  notice  of  its  subject-matter,  to  reasonably  di- 
rect the  inquirer  to  the  contents:  Allegheny  County 
Home's  Case,  77  Pa.  77;  Bridgewater  Boro.  v.  Big 
Beaver  Bridge  Co.,  210  Pa.  105.  Certainly  the  use  of  the 
word  "penalties"  should  put  the  inquirer  upon  notice 
that  a  violation  of  the  statute's  provisions  would  be  fol- 
lowed by  either  civil  or  criminal  punishment,  or  both. 

Neither  is  there  merit  in  the  argument  that  the  act  is 
an  improper  delegation  of  legislative  discretion  to  the 
banking  commissioner  by  whom  the  licenses  are  to  be  is- 
sued. As  was  stated  by  the  Superior  Court  the  appeal  is 
not  from  an  act  of  the  banking  commissioner,  or  from  his 
refusal  to  act,  as  it  is  conceded  defendant  did  not  apply 
for  a  license  or  otherwise  attempt  to  bring  himself  within 
the  provisions  of  the  statute.  The  mere  fact  of  the  com- 
missioner being  given  power  to  grant  a  license  to  appli- 
cants, in  his  discretion,  if  satisfied  the  character  and  gen- 
eral fitness  of  the  applicant  is  such  as  to  warrant  the  con- 
clusion that  the  business  will  be  honestly  conducted,  is 
not  a  grant  of  legislative  discretion,  as  the  legislature 
has  fully  described  the  conditions  under  which  he  is  to 
act.  There  are  various  statutes  on  our  books  in  which 
discretion  is  given  to  a  public  official  or  board  to  deter- 
mine the  qualifications  of  applicants  for  license  to  carry 
on  a  particular  kind  of  business,  among  which  we  may 
refer  to  the  Act  of  March  19,  1909,  P.  L.  46,  relating  to 
the  qualification  of  osteopathic  physicians,  the  Acts  of 
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June  19,  1911,  P.  L.  1067,  and  May  15,  1915,  P.  L.  634, 
creating  a  state  board  of  censors  of  moving  pictures, 
the  latter  were  upheld  in  Buffalo  Branch  Mutual  Film 
Corporation  v.  Breitinger,  250  Pa.  225,  and  Franklin 
Film  Manufacturing  Co.,  253  Pa.  422,  and  the  Act  of 
July  22,  1913,  P.  L.  928,  creating  a  Livestock  Sanitary 
Board,  upheld  in  Commonwealth  v.  Falk,  59  Pa.  Su- 
perior Ct.  217.  In  Engel  v.  O'Malley,  219  U.  S.  128,  the 
New  York  Private  Bankers'  Act  vesting  the  granting  of 
licenses  in  the  state  controller  was  sustained. 

The  case  of  O'Neil  et  al.  v.  American  Fire  Insurance 
Co.,  166  Pa.  72,  relied  upon  by  defendant,  is  not  con- 
trolling here;  in  that  case,  as  we  pointed  out  in  Jermyn 
V.  Scranton,  186  Pa.  595,  602,  there  was  an  attempt  to 
delegate  to  a  single  individual  the  power  to  prescribe  a 
compulsory  form  of  contract  between  private  parties, 
leaving  to  the  official  the  full  power  to  prescribe  the  form 
and  enforce  its  use. 

The  judgment  is  affirmed. 


Wheeler,  Appellant,  v.  Bemedial  Loan  Company  of 
Philadelphia. 

Argued  Jan.  21, 1918.  Appeal,  No.  279,  Jan.  T.,  1917, 
by  plaintiff,  from  judgment  of  Superior  Court,  Oct.  T., 
1916,  No.  310,  affirming  judgment  of  Municipal  Court, 
Phnadelphia  County,  May  T.,  1916,  No.  268,  for  defend- 
ant in  case  tried  without  a  jury,  in  case  of  William  C. 
Wheeler  v.  Remedial  Loan  Company  of  Philadelphia. 
Before  Potter,  Stewart,  Moschziskbr,  Frazbr  and 
Walling,  J  J.   Affirmed. 

Appeal  from  Superior  Court  See  Commonwealth  v. 
Puder,  261  Pa.  129. 

Plaintiff  brought  suit  to  recover  a  sum  charged  by  de- 
fendant for  the  use  of  money  in  excess  of  six  per  cent., 
allying  that  such  charge  was  usurious.    Defendant  ad- 
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mitted  payment  by  plaintiff  as  alleged,  but  averred  that 
it  was  a  licensed  money  lender  under  the  Act  of  June  17, 
1915,  P.  L.  1012;  and  that  the  amounts  charged  were 
proper  under  the  said  statute.  The  case  was  tried  by  a 
judge  without  a  jury,  who  found  in  favor  of  defendant, 
upon  which  judgment  was  entered.  Plaintiff  appealed 
to  the  Superior  Court,  averring  that  the  said  Act  of  1915 
was  unconstitutional.  The  Superior  Court  affirmed  the 
judgment  of  the  Municipal  Court    Plaintiff  appealed. 

Error  assigned  was  the  judgment  of  the  Superior 
Court. 

Edward  A.  Kelly,  for  appellant. 

Tho8.  Raehum  White,  with  him  T.  Hervry  Walnut  and 
Harry  D.  Wescott,  for  appellee. 

Opinion  by  Mb..  Justice  Fbazbb,  April  22, 1918 : 
In  this  case  plaintiff  appeals  from  a  judgment  for  de- 
fendant in  an  action  to  recover  the  difference  between  the 
amount  defendant  charged  plaintiff  for  a  loan  and  the 
amount  due  with  interest  computed  at  the  rate  of  six 
per  cent.  The  question  raised  involves  the  constitution- 
ality of  the  Act  of  June  17, 1915,  P.  L.  1012,  and  as  that 
question  is  fully  discussed  and  determined  in  Common- 
wealth V.  Puder,  nothing  additional  need  be  added  here. 
The  judgment  is  affirmed. 


Maxwell's  Estate. 

WOU — Oifts  io  claBSM — Oifi  to  children  for  life  and  iheir  sur- 
vivora — Remainder  to  grandchildren — Death  of  child  without  issue 
— Construction — Intention. 

A  testator  having  eight  children  and  owning  certain  stock  be- 
queathed his  residuary  estate  to  trustees  for  the  benefit  of  his  wife 
for  her  life,  and  directed  his  trustees  after  her  death,  to  hold  said 
stock  '•for  and  during  the  lifetime  of  my  children  and  the  survivor 
of  them  and  to  pay  out  of  the  dividends  realized  therefrom  the  sum 
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of  $600  per  annum  to  my  daughter .'during  her  lifetime,  and 

the  balance  of  said  dividends,  if  any,  to  divide  equally  among  my 
other  children,  share  and  share  alike,  the  issue  of  any  deceased  child 
to  take  its  parent's  share.  And  upon  the  death  of  my  said  daugh- 
ter  ,  I  order  my  said  trustees  to  divide  the  entire  dividends 

realized  from  my  said  stock  equally  among  my  children,  share  and 
share  alike  until  the  death  of  my  last  surviving  child.  Upon  the 
death  of  my  last  surviving  child,  I  order  and  direct  my  trustees  or 
their  successors  to  sell  my  [said]  stock and  divide  the  pro- 
ceeds equally  among  my  grandchOdren  per  stirpes."  After  the 
death  of  testator  and  his  wife  one  of  their  children  died  inte^ate, 
unmarried  and  without  issue.  Held,  the  testator  intended  the  chil- 
dren and  grandchildren  to  be  the  sole  objects  of  his  bounty  and  to 
confine  the  succession  to  the  share  of  any  dying  without  issue  to  the 
survivors,  to  the  exclusion  of  personal  representatives. 
Eowland's  Est.,  141  Pa.  553,  followed. 

Argued  Jan.  22, 1918.  Appeal,  No.  296,  Jan.  T.,vl917, 
by  Charles  T.  Maxwell,  from  decree  of  Superior  Court, 
Oct.  T.,  1916,  No.  281,  affirming  decrees  of  O.  C.  Phila- 
delphia Co.,  July  T.,  1908,  No.  254,  an^  Oct.  T.,  1909,  No. 
368,  dismissing  exceptions  to  adjudication,  in  Estates  of 
John  Maxwell  and  Elizabeth  Maxwell,  Deceased.  Be- 
fore Potter,  Stewart,  Moschziskbr,  Frazbr  and  Wal- 
UNO,  JJ.    Reversed. 

Appeal  from  Superior  Conrt.  Opinion  by  Head,  J., 
67  Pa.  Superior  Ct.  63. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  Orphans'  Court,  in  an  opinion  by  Lamorblle,  J., 
dismissed  exceptions  to  the  adjudication  of  Gest,  J. 
The  Superior  Court  affirmed  the  decree.  Charles  T. 
Maxwell  appealed. 

Errors  assigned  were  in  dismissing  exceptions. 

Charles  8.  Wesley,  of  Tustin  d  Wesley,  with  him  J.  W. 
McWUliams,  for  appellant. 

No  paper  book  or  appearance  for  appellee. 

Opinion  by  Mr.  Justice  Potter,  April  22, 1918: 
We  have  here  two  appeals,  involving  the  same  question, 
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taken  from  decrees  of  the  Superior  Court,  dismissing  ap- 
peals to  that  court  from  the  final  decrees  of  the  Orphans' 
Court  of  Philadelphia  County,  in  the  adjudication  of  the 
accounts  of  trustees  under  the  will  of  Elizabeth  Maxwell, 
deceased,  and  under  the  will  of  John  Maxwell,  deceased. 

John  Maxwell  died  July  28,  1907,  leaving  a  will  by 
which  he  gave  his  residuary  estate  to  trustees,  to  pay  the 
income  thereof  to  his  wife,  Elizabeth  Maxwell,  for  life, 
and  provided  as  follows:  "And  from  and  immediately 
after  the  death  of  my  said  wife,  Elizabeth  Maxwell,  I 
order  and  direct  my  trustees  hereinafter  named,  to  ke^ 
and  hold  all  my  stock  in  the  Wilton  Hygiene  Underwear 
Knitting  Company,  for  and  during  the  lifetime  of  my 
children  and  the  survivor  of  them  and  to  pay  out  of  the 
dividends  realized  therefrom,  the  sum  of  Six  Hundred 
Dollars  ($000.00)  per  annum  to  my  daughter,  Jessie 
May  Maxwell,  during  her  lifetime,  and  the  balance  of 
said  dividends,  if  any,  to  divide  equally  among  my  other 
children,  share  and  share  alike,  the  issue  of  any  deceased 
child  to  take  its  parent's  share.  And  upon  the  death  of 
my  said  daughter,  Jessie  May  Maxwell,  I  order  my  said 
trustees  to  divide  the  entire  dividends  realized  from  my 
said  stock  equally  among  my  children  share  and  share 
alike  until  the  death  of  my  last  surviving  child.  Upon 
the  death  of  my  last  surviving  child,  I  order  and  direct 
my  trustees  or  their  successors  to  sell  my  stock  in  the 
Wilton  Hygiene  Underwear  Knitting  Company,  and  di- 
vide the  proceeds  equally  among  my  grandchildren  per 
stirpes." 

The  testator  left  to  survive  him  his  widow  and  eight 
children  and  the  child  of  a  deceased  son.  The  widow, 
Elizabeth  Maxwell,  died  July  8, 1908,  leaving  a  will  con- 
taining the  following  provision :  "I  give  and  bequeath 
all  the  stock  that  I  own  in  the  Wilton  Hygiene  Under- 
wear Knitting  Company  to  my  executors  and  trustees 
hereinafter  named,  to  keep  and  to  hold  for  and  during 
the  lifetime  otmy  children,  and  the  survivor  of  them  and 
to  divide  equally  among  my  said  children,  share  and 
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share  alike,  the  issue  of  any  deceased  child  to  take  its 
parent's  share,  all  dividends  realized  from  said  stock, 
and  upon  the  death  of  my  last  surviving  child,  I  order 
and  direct  my  executors  to  sell  my  stock  in  the  Wilton 
Hygiene  Underwear  Knitting  Company  and  to  divide  the 
proceeds  among  my  grandchildren  per  stirpes." 

William  Q.  Maxwell,  one  of  the  children  of  John  and 
Elizabeth  Maxwell,  died  May  15, 1915,  intestate,  unmar- 
ried and  without  issue.  Thereafter  the  trustees  under 
both  wills  filed  accounts.  Upon  the  audits,  the  question 
arose  as  to  what  disposition  should  be  made  of  the  share 
of  the  income  which  had  been  payable  to  William  G. 
Maxwell,  during  his  life,  and  which  had  accrued  after 
his  death.  The  auditing  judge  held  that  W.  Q.  Maxwell 
had  a  vested  estate  in  a  one-ninth  share  of  the  income,  ac- 
cruing between  the  death  of  his  mother  and  that  of  the 
last  survivor  of  his  brothers  and  sisters,  and  awarded  the 
income  already  accrued  since  his  death  to  his  administra- 
tor. Exceptions  to  the  adjudication  were  dismissed  by 
the  court  in  banc,  and  the  finding  of  the  auditing  judge 
sustained.  On  appeal,  the  Superior  Court  affirmed  the 
decrees  of  the  Orphans'  Court. 

While  there  is  no  express  gift  over  of  any  part  of  the 
income  upon  the  death  of  one  of  testator's  children  before 
the  arrival  of  the  time  fixed  for  final  distribution  of  the 
principal,  the  will  shows  clearly  an  intention  that  the  en- 
tire income  shall  be  paid  to  testator's  children  and 
grandchildren,  and  to  no  other  persons.  It  is  to  be  di- 
vided equally  "among  my  said  children,  share  and  share 
alike,  the  issue  of  any  deceased  child  to  take  its  parent's 
share."  This  language  is  very  similar  to  that  of  the  will 
construed  in  Rowland's  Est.,  141  Pa.  553,  which  was 

(p.  554) :  "The  surplus  of  net  income .  .1  direct  to 

be  annually  divided  equally,  per  stirpes  and  not  per 
capita,  between  my  five  children  [naming  them]  and  the 
issue  of  [naming  them]  deceased,  and  the  issue  of  any 
other  of  said  children  that  may  at  any  time  have  died 
leaving  issue."    In  that  case  Mr.  Justice  Williams  said 
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that  the  intention  of  the  testator  was  to  give  the  income 
of  his  estate  to  "two  classes,  viz :  living  children  of  the 
testator,  and  living  issue  of  deceased  children  taking  in 
the  right  of  the  parent,  or  per  stirpes."  This  excluded 
children  who  were  not  living  when  the  right  to  distribu- 
tion of  the  income  accrued.  .  Again  in  Rowland's  Est., 
151  Pa.  25,  a  later  case  involving  the  construction  of  the 
same  will,  the  former  ruling  was  followed  and  reaffirmed, 
the  case  being  cited  in  the  opinion  (p.  27)  as  Bomeisler's 
App.,  141  Pa.  553.  Mr.  Justice  Wiluams  said  (p.  29) : 
"The  objects  of  his  [testator's]  bounty  are  ranged  in  two 
classes;  one  of  which,  comprising  his  own  children  liv- 
ing at  the  time  of  the  distribution,  is  a  constantly  de- 
creasing class,  upon  the  extinction  of  which,  by  the  death 
of  the  last  surviving  child,  the  trust  ends  and  the  estate 
goes  into  final  distribution.  The  other,  comprising  liv- 
ing issue  of  his  deceased  children,  is  a  constantly  increas- 
ing class  which  must  finally  include  all  the  beneficiaries 
under  the  will,  and  to  the  members  of  which  the  estate 
is  to  go  in  fee  simple.  This  being  settled,  and  the  divi- 
sion being  made  per  stirpes,  we  think  all  the  distributees 
take  the  same  estate  in  the  income,  viz,  a  life  estate  with 
remainder  over  to  living  issue  if  any  and  in  default  of 
issue  of  such  decedent  then  over  to  surviving  distributees, 
per  stirpes." 

The  latest  case  involving  a  similar  question,  is  Huddy's 
Est.,  257  Pa.  528,  affirming  the  decision  of  the  Superior 
Court  at  63  Pa.  Superior  Ct.  34.  There  the  trustee  was 
directed,  after  the  death  of  the  life  tenant,  "to  pay  the 
said  income  in  equal  shares  to  her  children,  as  above  set 
forth  and  to  the  children  of  any  of  her  said  children  who 
may  be  deceased,  such  children  to  take  their  parents' 
share,  until  the  death  of  the  last  of  my  said  nieces'  chil- 
dren." It  was  held  that  the  case  was  ruled  by  Row- 
land's Estate.  In  the  opinion  of  the  Superior  Court 
(pp.  38-40)  the  resemblance  between  the  two  cases  is 
pointed  out  at  length,  and  in  this  court  it  was  said  'per 
curiam  (p.  534) :  "The  clearly  expressed  intention  of  the 
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testator  confines  the  distribution  of  the  income  from  the 
c3tate  to  the  children  of  his  deceased  niece,  Eliza  M. 
Fagan,  and  their  issue.  This  was  the  correct  conclusion 
of  the  Superior  Court :  Buddy's  Est.,  63  Pa.  Superior  Ct. 
34.  Helen  Fagan  Moore,  a  grandniece,  having  died 
without  issue,  her  interest  in  the  income  terminated  with 
her  death :  Rowland's  Est.,  141  Pa.  553." 

In  the  present  case,  both  the  Orphans'  Court  and  the 
Superior  Court  followed  the  decision  in  Little's  App., 
81  Pa.  190,  where  Mr.  Justice  Paxson  said  (p.  192) 
that  the  point  in  controversy,  briefly  stated,  was  this: 
'^The  testator  gives  the  entire  income  from  his  estate, 
consisting  wholly  of  personalty,  during  the  life  of  his 
daughter  Elizabeth,  or  while  she  shall  remain  single,  to 
his  two  daughters,  Mrs.  Martha  J.  Little,  and  the  said 
Elizabeth,  the  former  to  receive  one-third  and  the  latter 
two-thirds  of  the  said  income.  Mrs.  Little  is  now  de- 
ceased, leaving  a  husband  and  children;  Elizabeth  is 
still  living  and  unmarried.  The  principal  is  not  to  be 
distributed  until  after  Elizabeth  marries  or  dies.  In  the 
meantime  what  is  to  become  of  the  one-third  of  the  in- 
come formerly  paid  to  Mrs.  Little?"  It  was  held  that  it 
was  payable  to  the  legal  representatives  of  the  deceased 
daughter,  upon  the  ground  that  there  was  no  gift  over  of 
the  income  on  the  death  of  Mrs.  Little.  We  are  clear, 
however,  that  the  conclusion  there  reached,  is  not  a  rule 
of  law  properly  to  be  applied  to  the  case  in  hand.  This 
case  is  to  be  governed  by  the  principle  set  forth  in 
Rowland's  Estate,  and  as  applied  in  Buddy's  Estate, 
supra.  There  is  nothing  in  the  wills  now  before  us 
which  indicates  an  intention  to  make  any  distinction 
between  the  children.  It  clearly  appears  that  the  chil- 
dren who  died  leaving  issue  were  to  have  but  a  life 
estate.  What  is  there  in  the  wills  to  indicate  that  a 
child  dying  without  issue,  should  have  any  greater  or 
other  interest  in  the  income  than  a  child  dying  and  leav- 
ing issue?  Nothing  that  we  can  find;  and  yet  such 
would  be  the  effect  of  the  decision  by  the  Orphans'  Court, 
Vol.  cclxi — 10 
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and  its  affirmance  by  the  Superior  Court.  Then  again, 
admittedly,  under  the  language  of  the  wills,  the  interest 
of  the  last  survivor  of  the  children  is  an  estate  for  life 
only,  as  upon  such  death  the  estate  is  to  be  distributed 
among  the  grandchildren  per  stirpes.  What  is  there  in 
the  wills  to  warrant  the  award  of  any  greater  or  other 
estate  to  any  of  the  children,  than  was  bestowed  upon  the 
survivor  of  them?  Technically,  the  gift  was  per  autre 
vie;  but  to  allow  this  consideration  to  determine  the 
question  in  favor  of  vesting,  in  a  child  dying  without 
issue,  the  share  in  the  income  to  which  it  was  entitled 
while  living,  would  be  to  disappoint  the  intention  and 
purpose  of  the  testator  and  testatrix,  to  this  extent,  at 
least,  that  it  would  make  the  accumulation  of  interest  on 
the  share  of  one  dying  without  issue  a  part  of  the  estate 
of  such  a  one,  and,  therefore,  liable  for  his  debts.  In 
neither  of  the  wills  do  we  see  that  there  was  in  contem- 
plation any  such  result.  It  was  evidently  intended  to 
confine  to  the  survivors  the  succession  to  the  share  of  any 
dying  without  issue.  Only  living  children  or  their 
issue  representing  them  could  take.  As  Williams,  J., 
said  in  Rowland's  Estate,  supra,  the  purpose  was  to  deal 
with  the  beneficiaries  in  classes,  and,  upon  the  death  of 
any  one  without  issue,  the  class  as  to  him  failed,  and  his 
life  estate  fell  in.  Why  should  a  mere  fiction  of  the  law 
be  permitted  to  govern  in  such  a  case  as  this,  when  it  is 
apparent  that  the  testator  intended  her  children  and 
grandchildren  to  be  the  sole  objects  of  her  bounty?  We 
adhere  to  the  doctrine  of  the  decision  in  Rowland's  Es- 
tate. 

The  assignments  of  error  in  each  of  these  appeals  are 
sustained,  the  decrees  of  the  Superior  Court  are  reversed, 
as  are  also  those  of  the  Orphans'  Court  in  each  case ;  the 
costs  of  these  appeals  to  be  paid  out  of  the  respective 
funds  for  distribution.  It  is  further  ordered  that  the 
records  be  remitted  for  distribution  in  accordance  with 
the  view  of  the  law  as  expressed  in  this  opinion. 
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Kuhn  i?.  Ligonier  Valley  Eailroad  Company, 
Appellant. 

Negligence — Railroads — Master  and  servant — Head-on  collision 
— Injuries  to  conductor — Alleged  failure  to  warn  of  approaching 
train — Conflicting  evidence— Case  for  jury — Erroneous  charge — 
New  trial, 

1.'  Where  in  an  action  to  recover  damages  for  personal  injuries 
sustained  by  conductor  on  a  railroad  train  as  a  result  of  a  collision 
between  the  train  of  which  he  was  in  charge  and  a  train  on  the 
same  track  which  was  approaching  from  the  opposite  direction, 
it  appeared  that  plaintiff's  train  consisted  of  an  engine  and  a 
combination  baggage  and  passenger  coach  which  was  ahead  of  the 
engine,  aAd  two  witnesses  testified  without  objection  that  for  a 
period  of  two  years  that  particular  train  had  sometimes  run  with 
the  engine  ahead  and  at  other  times  behind,  pushing  the  passenger 
coach,  a  third  witness  was  properly  permitted  to  testify  to  sub- 
stantially the  same  facts,  as  such  evidence  tended  to  prove  that  the 
plaintiff  was  free  from  contributory  negligence  in  making  up  his 
train  with  the  passenger  coach  ahead  of  the  engine. 

2.  Where  in  such  case  there  was  evidence  on  behalf  of  the  de- 
fendant that  a  clerk  in  the  office  of  defendant,  at  the  station  from 
which  plaintiff's  train  started,  had  notified  plaintiff  verbally  to 
hold  his  train  until  the  freight  train  which  subsequently  collided 
with  him  had  arrived,  and  plaintiff  denied  having  received  the 
order,  and  testified  that  such  clerk  told  him  he  could  go  ''as  soon 
as  (the  conductor  of  another  freight  train)  was  out  of  the  road" 
and  after  such  train  had  left  plaintiff  started  without  knowing  that 
the  freight  train  which  collided  with  him  was  on  the  track  ahead  of 
him,  and  the  collision  resulted,  a  point  for  charge  presenting  as  an 
important  and  controlling  issue  of  fact  in  the  case,  the  question 
whether  defendant's  clerk  directed  plaintiff  to  hold  his  passenger 
train  until  the  freight  train  which  collided  with  him  had  arrived, 
should  have  been  unqualifiedly  affirmed,  and  the  refusal  to  affirm 
such  point  was  reversible  error. 

8.  In  such  case,  the  trial  judge  erred  in  charging  the  jury  that 
ihey  must  find  whether  the  order  alleged  to  have  been  given  by  the 
defendant's  clerk  to  the  plaintiff  was  given  in  a  proper  manner,  as 
the  jury  might  have  found  under  the  charge  that  the  order  should 
have  been  given  in  writing,  and  that  defendant  was  negligent  in 
having  given  it  verbally;  and  the  trial  judge  further  erred  in  per- 
mitting the  jury  to  infer  that  the  defendant  had  been  negligent  in 
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not  having  informed  plaintiff  that  if  he  disobeyed  the  order  he 
might  be  in  peril  of  a  collision,  as  the  defendant  was  not  required 
to  inform  plaintiff  of  so  obvious  a  fact. 

Argued  Feb.  4, 1918.  Appeal,  No.  172,  Oct.  T.,  1917, 
by  defendant,  f com  judgment  of  C.  P.  Westmoreland  Co., 
Aug.  T.,  1913,  No.  410,  on  verdict  for  plaintiff,  in  case  of 
Charles  H.  Kuhn  v.  Ligonier  Valley  Railroad  Company. 
Before  Bbown,  C.  J.,  Pottbb,  Moschziskbe,  Frazbb  and 
Walling,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  McConnbll,  J. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court 
and  in  Kuhn  v.  Ligonier  Valley  R.  R.  Co.,  255  Pa.  445. 

Verdict  for  plaintiff  for  fl4,740.00  and  judgment 
thereon.    Defendant  appealed. 

Errors  assigned  were  rulings  on  evidence  and  the  re- 
fusal of  the  court  to  affirm  defendant's  first  point  for 
charge  set  forth  in  the  opinion  of  the  Supreme  Court. 

James  8.  Moorhead,  with  him  Edward  E.  Rohhins,  A. 
M,  Wyant,  and  Robert  W.  Smith,  for  appellant. 

Charles  E.  Whitten  and  Paul  H.  Gaither,  with  them 
John  8.  Lightcap  and  Eugene  Warden,  for  appellee. 

Opinion  by  Mr.  Chief  Justice  Beown,  April  22, 
1918: 

This  case  has  been  tried  twice,  each  trial  having  re- 
sulted in  a  verdict  for  the  plaintiff.  The  judgment  on 
the  first  verdict  was  reversed  and  a  new  trial  awarded 
for  error  in  the  admission  of  testimony :  Kuhn  v.  Ligo- 
nier Valley  R.  R.  Co.,  255  Pa.  445. 

Plaintiff  was  a  passenger  conductor  on  the  road  of  the 
defendant  company.  He  had  charge  of  a  train  running 
from  Latrobe,  one  terminus  of  the  road,  to  Ligonier,  the 
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other.  When  his  train  reached  Ligonier  it  became  his 
duty  to  take  charge  of  another,  which  ran  over  a  branch 
to  Wilpen,  a  mining  town  about  five  miles  from  Ligonier. 
On  July  5, 1912,  a  freight  train  started  from  Wilpen  for 
Ligonier  shortly  after  3  p.  m.  The  passenger  train  of 
the  defendant,  under  the  charge  of  the  plaintiflf,  started 
from  Ligonier  for  Wilpen  at  3:22  p.m.,  two  minutes 
after  schedule  time,  and  collided  with  the  freight  train 
on  a  curve  a  short  distance  from  Ligonier.  The  plaintiff 
was  seriously  injured  in  the  collision,  and,  charging  his 
injuries  to  the  negligence  of  his  employer,  the  railroad 
company,  in  failing  to  notify  him  that  the  freight  train 
was  on  the  track  over  which  his  train  was  to  run,  he 
brought  this  suit  for  the  recovery  of  damages.  Russell  S. 
Minnich,  who  was  a  clerk  in  the  oflftce  of  the  defendant  at 
Ligonier,  testified  that,  in  pursuance  of  orders  from  the 
superintendent,  he  notified  the  plaintiflf  verbally  to  hold 
his  passenger  train  for  Wilpen  until  the  freight  train 
from  that  place  arrived  at  Ligonier.  The  plaintiflf  de- 
nied having  received  such  order,  and  testified  that  Min- 
nich told  him  he  could  go  "as  soon  as  Naugle  was  out  of 
the  road."  Naugle  was  a  conductor  waiting  for  the 
flight  traip  from  Wilpen  to  take  it  from  Ligonier  to 
Latrobe.  According  to  the  testimony  of  the  plaintiflf,  he 
saw  that  Naugle  was  out  of  the  road,  and,  with  no  knowl- 
edge that  the  freight  train  was  on  the  track  ahead  of  him, 
he  started,  and  the  collision  resulted.  On  each  trial  the 
jury  credited  his  testimony  in  passing  upon  the  facts  of 
the  case,  which  was  as  to  the  order  given  by  Minnich. 
As  to  this  we  said  on  the  former  appeal :  "If  the  order  to 
wait  until  the  freight  train  had  arrived  from  Wilpen, 
was  given  to  plaintiflf,  as  defendant's  three  witnesses 
testified,  the  accident  was  due  to  plaintiflPs  negligence, 
and  he  had  no  right  to  recover.  If  no  such  order  was 
given  to  him,  then  defendant  was  negligent.  The  issue 
was  plain  and  simple."  On  this  appeal  from  the  judg- 
ment entered  on  the  second  verdict  against  defendant  it 
assigns  two  errors — ^^one  to  the  admission  of  testimony 
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and  the  other  to  the  answer  of  the  trial  judge  to  one  of  its 
points. 

The  train  in  charge  of  plaintiff  at  the  time  of  the  col- 
lision consisted  of  an  engine  and  a  combination  baggage 
and  passenger  coach,  which  was  ahead  of  the  engine.  In 
other  words,  the  engine  was  pushing  the  coach  instead  of 
pulling  it.  After  two  witnesses  had  testified,  without 
objection,  that,  for  a  period  of  two  years,  that  particular 
train  had  sometimes  run  with  the  engine  ahead  and  at 
other  times  behind,  pushing  the  passenger  coach,  an  offer 
was  made  to  prove  the  same  fact  by  a  third  witness.  On 
objection  to  it  the  purpose  was  said  to  be  to  rebut  "any 
possible  inference  of  negligence  on  the  part  of  the  plain- 
tiff as  conductor  on  account  of  the  coach  being  ahead  of 
the  engine  on  the  day  of  the  accident."  The  admission 
of  the  testimony  of  this  third  witness  is  the  subject  of  the 
first  assignment  of  error.  Even  if  this  testimony  had 
been  objectionable,  its  allowance  would  be  no  cause  for 
reversal,  for  it  was  substantially  the  same  as  that  of  the 
two  other  witnesses,  which  had  been  received  without  ob- 
jection. Vide  cases  cited  in  38  Ency.  of  Law  and  Pro- 
cedure, 1418.  But  it  was  not  objectionable.  The  plain- 
tiff was  bound  to  present  a  case  free  from  contributory 
negligence,  and  as  trains  are  ordinarily  operated  with 
the  locomotive  ahead  instead  of  behind  the  cars,  the  jury 
might  have  drawn  an  inference  that  the  plaintiff  had 
been  guilty  of  contributory  negligence  in  making  up  his 
train  with  the  passenger  coach  ahead  of  the  engine.  If 
this  had  been  permissible  for  some  time  by  the  defendant 
company,  no  such  inference  could  have  been  fairly 
drawn,  and  as  the  manifest  purpose  of  the  testimony  was 
to  show  that  the  method  of  operating  the  train  at  the 
time  of  the  collision  had  been  permissible  by  the  com- 
pany, it  was  properly  admitted.  The  first  assignment  of 
error  is  dismissed. 

The  other  error  assigned  is  to  the  refusal  of  the  trial 
judge  to  affirm  defendant's  first  point,  which'  was  as  fol- 
lows :  "The  important  and  controlling  issue  of  fact  in 
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this  case  upon  which  the  liability  or  nonliability  of  the 
defendant  depends  is,  did  Russell  Minnich  direct  the 
plaintiff  to  hold  his  passenger  train  until  the  freight 
train  reached  Ligonier  from  Wilpen.  Whether  or  not 
the  passenger  train  might  have  been  stopped  by  the  wit- 
ness Noel  or  others  .after  it  was  in  motion ;  whether  or 
not  the  operation  of  the  Wilpen  train  on  the  day  of  the 
accident  with  the  coach  in  advance  of  the  engine,  con- 
tributed to  the  injury  of  the  plaintiff,  or  whether  or  not 
the  presence  of  signals,  telephone  or  telegraph  service 
along  the  track  between  Ligonier  and  the  point  of  colli- 
sion might  have  averted  the  accident,  are  questions  which 
are  not  for  your  consideration  in  ascertaining  whether 
the  defendant  is  or  is  not  liable  in  this  case.  The  de- 
fendant if  liable  at  all  is  liable  only  in  the  event  you 
should  find  from  the  testimony  in  this  case  that  Minnich 
failed  to  communicate  the  orders  he  received  from  Super- 
intendent Senf  t  to  the  plaintiff  Kuhn,  and  that  the  plain- 
tiff did  not  contribute  to  his  own  injury."  This  point 
stated  exactly  what  the  narrow  issue  was  and  the  un- 
doubted law  relating  to  it.  If  the  plaintiff  I'eceived  the 
order  which  Minnich  says  he  gave  to  him,  to  hold  his 
engine  until  the  freight  train  had  arrived  from  Wilpen, 
he  was  not  entitled  to  recover.  If  such  order  was  not 
given  to  him,  he  was  entitled  to  recover.  This  single 
issue  in  the  case  was  plain  and  simple ;  nothing  else  was 
for  the  jury's  consideration  in  passing  upon  the  question 
of  the  defendant's  negligence,  and,  as  this  is  what  the 
court  was  asked  to  say  to  them  by  the  defendant's  first 
point,  it  should  have  been  unqualifiedly  aflftrmed :  Citi- 
zens Passenger  Railway  Company  v.  Ketcham,  122  Pa. 
228;  Lingle  v.  Scranton  Railway  Co.,  214  Pa.  500;  Mc- 
Nees  V.  Sims,  231  Pa.  386.  After  declining  to  affirm  the 
I)oint,  the  learned  trial  judge  proceeded  to  answer  it  at 
some  length,  and  in  doing  so  fell  into  manifest  error. 
He  first  said :  "The  manner  of  discharging  the  duty  that 
was  pwing  from  the  defendant  company  to  its  employee 
is  an  important  matter,  and  whether  that  duty  was  dis- 
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charged  in  the  manner  in  which  it  was  said  this  com- 
munication took  place,  as  the  defendant's  witnesses  give 
it, — whether  or  not  that  manner  of  communicating  it  to 
Kuhn  was  a  proper  discharge  of  that  duty — we  think  the 
jury  ought  to  pass  on.  This  [defendant's  first  point] 
would  limit  it  to  the  communication  having  been  made, 
regardless  of  the  circumstance  of  the  manner  of  mak- 
ing." Whether  the  manner  in  which  Minnich  communi- 
cated the  order  to  the  plaintiff  was  a  proper  one  was  not 
a  question  in  the  case;  but,  under  the  court's  answer  to 
defendant's  point,  the  jury  migEt  have  found  that  the 
order  ought  to  have  been  givein  in  writing,  and  therefore 
there  was  negligence  in  giving  it  verbally.  We  do  not 
quite  understand  what  the  learned  trial  judge  meant  to 
say  by  the  following  words :  "What  was  reasonably  to  be 
expected  from  the  defendant  company  is  something  that 
the  jury,  under  the  testimony  in  this  case,  we  think 
should  pass  upon, — not  simply  and  baldly  that  there  was 
a  communication.  But  what  was  that  communication, 
and  did  it  inform  the  employee  that  he  would  be  placed 
in  peril  by  its  not  reaching  his  knowledge?"  A  fair  in- 
ference to  be  drawn  from  these  words  by  the  jury  would 
have  been  that  the  defendant  had  been  negligent  in  not 
having  informed  the  plaintiff  of  the  self-evident  proposi- 
tion that,  if  he  disobeyed  the  order  given  him,  he  might 
be  in  peril  of  a  collision  between  his  train,  going  toward 
Wilpen,  and  the  freight  train  coming  from  that  point 
over  the  same  track.  There  was  some  testimony  that 
Frank  Noel,  an  employee  of  the  defendant,  had  made  an 
effort  to  stop  plaintiffs  train  after  it  had  started,  and  as 
to  this  the  trial  judge  said  ^^hether  the  passenger  train 
might  have  been  stopped  by  the  witness  Noel,  is  perhaps 
not  the  most  vital  thing;  it  is  only  one  of  the  circum- 
stances in  the  case  bearing  on  whether  or  not  the  duty 
that  devolved  on  the  representatives  of  the  company, 
and  who,  for  all  practical  purposes,  were  the  company  on 
that  occasion, — ^whether  the  efforts  made  to  discharge 
their  duty  were  carefully  performed,  or  performed  with 
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reasonable  care  or  not, — it  is  only  one  circumstance 
bearing  upon  that  question."  What  Noel  may  have  done 
or  omitted  to  do  was  utterly  irrelevant  to  the  single  ques- 
tion before  the  jury,  but  they  might  well  have  thought, 
from  what  was  said  to  them  by  the  trial  judge  in  the 
words  just  quoted,  that  Noel  was  guilty  of  negligence  for 
which  his  employer,  the  defendant  company,  was  an- 
swerable to  the  plaintiff.  In  refusing  defendant's  re- 
quest, made  in  the  hearing  of  the  jury,  that  they  be  in- 
structed that  whether  or  not  the  operation  of  the  Wilpen 
train  on  the  day  of  the  accident,  with. the  coach  in  ad- 
vance of  the  engine,  contributed  to  the  injury  of  the 
plaintiff,  or  whether  or  not  the  presence  of  signals,  tele- 
phones or  telegraph  service  along  the  track  between 
Ligonier  and  the  point  of  collision  might  have  averted 
the  accident,  were  not  questions  for  their  consideration, 
they  were  given  a  license  to  conclude  otherwise  and  to  re- 
turn a  verdict  against  the  defendant  by  answering  these 
two  questions,  or  one  of  them,  adversely  to  it.  An  un- 
qualified affirmance  of  defendant's  first  point,  which 
ought  to  have  been  given,  would  have  saved  the  jury 
from  what  may  have  been. confusion. 

The  second  assignment  of  error  is  sustained,  and  the 
judgment  is  reversed  with  a  venire  facias  de  novo. 


Traction  Materials  Co.  v.  Pittsburgh,  McKeesport 
&  Westmoreland  Kailway  Ck>.  (No.  1). 

Beceivert — Bad  faith — Improper  payments  —  Surcharge  —  Serv- 
ices— Compensation — Exceptions  to  account — Burden  of  proof — 
Continuation  of  business — Expenses — Preferred  claims — Liens. 

1.  Funds  alloT^ed  the  receiver  of  an  insolvent  corporation  for 
necessary  improvements  and  current  expenses  cannot  be  diverted 
by  him  to  the  payment  of  certain  unsecured  creditors  of  the  cor- 
poration, thus  giving  them  an  unlawful  preference,  whether  it  be 
done  directly  or  indirectly.  Knowingly  or  negligently  paying  a 
fictitious  value  for  property  will  result  in  a  surcharge  of  the  re- 
ceiver;  and  such  charge  is  not  relieved  because  the  excess  is  ap- 
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plied  to  a  preexisting  indebtedness  which  the  receiver  had  no  au- 
thority to  pay. 

2.  Where  a  receiver  of  a  street  railway  company  paid  $15,000 
ostensibly  for  two  car  bodies  which  were  turned  over  to  the  road 
by  the  bondholders'  committee  who  had  previously  been  in  charge 
thereof,  and  it  appeared  that  the  car  bodies  were  not  worth  the 
price  paid  therefor,  and  the  payment  was  in  reality  made  not  only 
for  the  car  bodies,  but  also  to  cover  a  balance  due  the  committee 
for  money  expended  on  the  road,  the  court  properly  surcharged  the 
receiver  with  the  difference  between  the  value  of  the  car  bodies  and 
the  amount  paid  for  them. 

3.  Where  a  receiver  paid  a  State  tax  which  had  been  assessed 
against  the  corporation  prior  to  his  appointment  and  prior  to  the 
Act  of  June  15,  1911,  P.  L.  955,  dispensing  with  the  necessity  of 
filing  a  lien  for  taxes  against  the  property  of  a  corporation  in  order 
to  create  a  lien  therefor,  and  it  appeared  that  the  assessment  of 
taxes  had  not  been  filed  of  record,  the  court  properly  surcharged 
the  receiver  with  the  amount  of  such  payment  where  the  funds  were 
not  sufficient  to  pay  unsecured  creditors  in  full. 

4.  Where  it  appeared  that,  prior  to  the  receiver's  appointment^  a 
contract  had  been  made  with  another  traction  company  for  the 
extension  to  its  lines  of  defendant's  road,  but  before  the  extension 
was  made  defendant  went  into  the  hands  of  a  receiver,  and  there- 
after the  written  agreement  expired  and  the  receiver  obtained 
leave  of  court  and  made  the  extension,  which  was  of  some  value  to 
the  company,  and  which  passed  to  the  purchaser  of  the  road  at  the 
receiver's  sale,  the  court  properly  refused  to  surcharge  the  receiver 
with  the  amount  expended  for  making  such  connection. 

6.  Where  specified  exceptions  are  filed  to  certain  credits  claimed 
in  the  account  of  a  receiver  or  other  trustee,  the  burden  is  cast 
upon  him  of  supporting  the  same  by  proof  and  where  he  fails  to  do 
so  the  exceptions  will  be  sustained. 

6.  Where  a  receiver  issued  certain  receiver's  certificates  of  the 
face  value  of  $30,000  which  he  was  authorized  by  the  court  to  sell 
at  not  less  than  90  per  cent,  of  the  par  value,  and  employed  an 
agent  who  sold  such  certificates  at  94  per  cent,  and  kept  4  per  cent, 
as  a  commission  and  turned  the  balance  over  to  the  receiver,  the 
court  properly  refused  to  surcharge  the  receiver  with  the  amount 
of  such  commission,  where  it  appeared  that  the  receiver  acted  in 
good  faith  and  without  knowledge  of  what  his  agent  received  for 
the  certificates. 

7.  Where  a  receivership  extends  over  a  term  of  years,  a  single 
act  of  misfeasance,  by  which  the  receiver  profits  nothing,  will  not 
necessarily  deprive  the  receiver  of  all  compensation.  The  allow- 
ance to  a  receiver  for  services  is  largely  a  matter  for  the  court. 


Digitized  by  VjOOQ IC 


TRACTION  M.  CO.  v.  PGH.,  M.  &  W.  RY.  CO.  (No.  1).  155 

1918.]  Syllabus— Statement  of  Facts. 

whose  officer  he  is,  to  determine  and  with  which  an  appellate  court 
will  only  interfere  to  correct  an  abuse  of  discretion  and  such  a 
finding  will  not  be  reversed  by  an  appellate  court  unless  error 
clearly  appears. 

8.  Where  it  appeared  that  the  receivership  lasted  four  years  and 
the  auditor  allowed  the  receiver  $6,000  for  his  services  which  was 
increased  by  the  court  to  $8,000,  the  contention  that  the  receiver 
should  not  be  allowed  any  compensation  because  of  his  connivance 
with  the  bondholders'  committee  in  paying  more  than  the  fair  value 
of  the  car  bodies  was  without  merit  on  appeal,  especially  where  it 
appeared  that  the  receiver  had  made  no  profit  personally  and  where 
there  was  nothing  else  to  show  that  the  lower  court  had  abused  its 
discretion  in  fixing  the  receiver's  compensation. 

9.  The  general  rule  is  that  the  court,  which  appoints  a  receiver  for 
a  public  service  corporation,  may  allow  for  operating  expenses  and 
necessaiy  improvements  out  of  the  corpus  of  the  estate  and  as  pre- 
ferred claims,  even  against  mortgage  lien  creditors,  although  this 
power  is  to  be  exercised  sparingly  and  with  great  caution. 

10.  Where  a  court  directed  its  receiver  to  continue  a  trolley  road 
as  a  going  concern,  and  the  receivership  lasted  four  years  and  the 
road  was  subsequently  sold  at  receiver's  sale  divested  of  liens,  ex- 
penses incurred  in  connection  with  the  running  thereof,  in  addition 
to  the  receiver's  certificates  issued  under  the  direction  of  the  court, 
were  properly  allowed  as  a  preferred  claim  against  the  fund. 

11.  Where  a  receiver  kept  honesty  although  not  expert,  accounts, 
and  his  surcharge  exceeded  his  commissions,  the  lower  court  prop- 
erly decided  that  the  costs  should  be  paid  out  of  the  fund. 

Argued  Feb.  5, 1918.  Appeals,  Noe.  156, 157  and  158, 
Oct.  T.,  1917,  by  Union  Trust  Company  of  New  Jersey, 
Farmers  and  Merchants  Bank  of  West  Newton,  Pa.,  and 
James  G.  Hasking,  Trustee,  and  Union  Trust  Company 
of  Pittsburgh,  Trustee,  respectively,  from  decree  of  C. 
P.  Allegheny  Co.,  Jan.  T.,  1912,  No.  447,  dismissing  ex- 
ceptions to  report  of  auditor,  in  ease  of  Traction  Ma- 
terials Company  v.  Pittsburgh,  McKeesport  &  Westmore- 
land Railway  Company.  Before  Beown,  C.  J.,  Pottbe, 
MoscHziSKBE,  Fbazeb  and  Walling,  JJ.    Affirmed. 

Bill  in  equity  for  the  appointment  of  a  receiver. 
Exceptions  to  report  of  auditor.     Before  Davis,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
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The  court  sustained  certain  exceptions  and  dismissed 
others^  as  appears  by  the  opinion  of  the  Supreme  Court. 
Union  Trust  Company  of  New  Jersey,  Farmers  and  Mer- 
chants Bank  of  West  Newton,  Pa.,  and  James  G.  Bask- 
ing, Trustee,  and  Union  Trust  Company  of  Pittsburgh, 
Trustee,  appealed. 

Error  assigned^  inter  alia,  was  the  decree  of  the  court. 

M.  W.  Acheson,  Jr.,  of  Sterrett  d  Acheson,  for 
appellants. — The  $3,949  expenditure  for  the  track 
connection  was  a  piece  of  gross  negligence,  and  the  sur- 
charge therefor  by  the  auditor  should  not  have  been  dis- 
charged by  the  learned  court  below :  Shaw  v.  Railroad 
Co.,  100  U.  S.  605;  Credit  Co.  of  London  v.  Arkansas 
Cent.  R.  Co.  et  al.,  15  Fed.  46 ;  Schwartz  v.  The  Keystone 
Oil  Co.,  153  Pa.  283. 

Throughout  the  receivership,  which  lasted  nearly  four 
years,  the  receiver  knowingly  operated  the  railroad  at  a 
loss:  Union  Trust  Co.  v.  Curtis,  105  N.  E.  562;  Gutter- 
son  &  Gould  V.  Lebanon  Iron  &  Steel  Co.,  151  Fed.  72. 

The  action  of  the  receiver  in  connivance  with  the  bond- 
holders Committee  in  paying  $15,000  for  cars  he  knew 
were  worth  no  more  than  |7,950  was  fraudulent. 

The  receiver  failed  to  account  for  thte  commission  at 
which  his  agent  marketed  the  $33,000  of  first  lien  cer- 
tificates, and,  for  this  sum,  should  have  been  surcharged. 

The  receiver  was  generally  incompetent  and  forfeited 
all  claim  to  compensation,  under  the  facts  found  by  the 
auditor  and  the  court,  especially  because  of  his  bad  faith 
in  paying  for  the  cars :  Stehman's  App.,  5  Pa.  413 ;  Pang- 
bum  V.  American  Vault,  Etc.,  Co.,  205  Pa.  93 ;  Reeves, 
Parvin  &  Co.'s  App.,  3  Walker  199 ;  Speiser  v.  Merchants 
Exchange  Bank,  110  Wis.  506;  Elmer  v.  Loper,  25  N.  J. 
Equity  475;  Welsh  v.  Brown,  50  N.  J.  Eq.  Rep.  387; 
Dalliba  v.  Winschell,  114  Am.  St.  Rep.  267. 

The  receiver  should  have  been  charged  with  a  large 
part  of  the  expenses  of  the  protracted  audit  which  his 
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mismanagement  necessitated:  Beeves,  Parvin  &  Co.^s 
App.,  3  Walker  199;  Tenth  National  Bank  v.  Smith 
Construction  Co.,  242  Pa.  269. 

W.  Clyde  Oruhhs,  with  him  TT.  B.  Secrist,  for  appellee. 
— It  was  not  the  receiver's  fault  that  the  road  was  oper- 
ated at  a  loss. 

The  receiver  was  not  guilty  of  bad  faith  in  paying  for 
the  cars. 

The  commission  on  the  sale  of  the  certificates  was 
properly  earned  by  the  receiver's  agent. 

The  compensation  allowed  the  receiver  was  exceed- 
ingly moderate. 

Opinion  by  Me.  Justjob  Walling,  April  22, 1918: 
These  three  appeals  raise  the  same  questions  and  will 
be  considered  together.  They  are  from  the  decree  of  the 
court  below  disposing  of  exceptions  to  the  auditor's  re- 
port and  making  distribution  of  the  balance  in  the  hands 
of  the  receiver.  In  November,  1911,  the  appellee,  James 
B.  Secrist,  was  appointed  receiver  of  the  Pittsburgh,  Mc- 
Keesport  &  Westmoreland  Railway  Company,  which 
owned  and  operated  an  electric  street  railway,  about 
nine  miles  long  and  extending  from  McKeesport,  Alle- 
gheny County,  to  Irwin,  Westmoreland  County.  The  ap- 
pointment was  made  in  above  case  on  a  creditor's  bill  al- 
leging the  defendant's  insolvency.  The  company  was  a 
financial  failure  and  had  outstanding  first  mortgage 
bonds  to  the  par  value  of  $442,000,  on  which  no  interest 
had  been  paid  since  1905.  About  three  months  prior  to 
the  appointment  of  the  receiver,  a  bondholders'  commit- 
tee had  been  organized  to  whom  was  transferred  $424,000 
par  value  of  said  bonds.  The  committee  practically  had 
charge  of  the  road  during  those  three  months,  and  among 
other  things  secured  a  loan  of  $15,000  from  the  Columbia 
Knickerbocker  Trust  Company  of  New  York,  for  which 
it  pledged  bonds  of  the  company  as  collateral.  Some  of 
this  money  was  used  to  pay  for  two  new  car  bodies,  which 
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the  company  had  ordered  but  conld  not  obtain  for  lack 
of  f unds^  and  the  balance  was  expended  for  other  neces- 
sities of  the  road.  The  committee  had  turned  the  car 
bodies  over  to  the  company  on  a  lease  at  the  price  of 
$7,900.  Soon  after  his  appointment,  the  receiver  ap- 
plied to  court  for  an  order  authorizing  him  to  issue  re- 
ceiver's certificates  to  the  amount  of  f  20,500  for  the  pur- 
pose, inter  alia,  of  paying  |15,000  for  the  two  car  bodies. 
The  order  was  made  and  certificates  to  the  last  named 
amount  were  turned  over  to  the  committee,  ostensibly  to 
pay  for  the  car  bodies,  but,  as  it  appears,  in  reality  to  pay 
not  only  for  the  car  bodies,  but  also  for  the  balance 
which  the  committee  had  expended  for  the  road.  While 
the  receiver  made  the  payment  in  this  way  under  the  ad- 
vice of  counsel,  he  knew  the  car  bodies  were  not  worth 
the  f  15,000.  The  auditor  characterizes  this  transaction 
as  an  exhibition  of  gross  carelessness  and  bad  faith  on 
jmrt  of  the  receiver  and  a  legal  fraud,  and  surcharges 
him  with  the  difference  between  the  $15,000  and  the  real 
value  of  the  car  bodies  as  stated  in  the  lease.  This  was 
approved  by  the  court  below.  The  receiver  gained  noth- 
ing personally  by  the  transaction  and  possibly  intended 
no  wrong;  but,  in  the  most  favorable  aspect  of  the  case, 
he  used  the  balance  of  the  |15,000  to  pay  a  preexisting 
indebtedness  of  the  company  to  the  committee,  which  he 
could  not  lawfully  do;  so  the  surcharge  was  right. 
Funds  allowed  the  receiver  of  an  insolvent  corporation 
for  necessary  improvements  and  current  expenses  can- 
not be  diverted  by  him  to  the  payment  of  certain  unse- 
cured creditors  of  the  corporation,  thus  giving  them  an 
unlawful  preference,  whether  it  be  done  directly  or  indi- 
rectly. Knowingly  or  negligently  paying  a  fictitious 
value  for  property  would  result  in  a  surcharge  of  the  re- 
ceiver, and  he  is  not  relieved  because  the  excess  is  ap- 
plied to  a  preexisting  indebtedness  which  he  had  no  au- 
thority to  pay. 

The  receiver  paid  a  State  tax  of  $961.74,  which  had  been 
assessed  against  the  corporation  prior  to  his  iippoint- 
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ment,  but  had  not  been  filed  of  record  so  as  to  become  a 
lien,  this  being  prior  to  the  Act  of  June  15,  1911,  P.  L. 
955,  dispensing  with  such  filing.  The  court  below  prop- 
erly sustained  the  auditor  in  surcharging  the  receiver 
with  the  amount  of  that  payment ;  for  under  such  cir- 
cumstances the  claim  of  the  Commonwealth  was  post- 
poned to  that  of  lien  creditors :  Wm.  Wilson,  Etc.,  Co.'s 
Est.,  150  Pa.  285;  Goodwin  Gas  Stove  &  Meter  Co.'s 
Est.,  166  Pa.  296. 

The  Pittsburgh  Railways  Company  had  tracks  on 
Fifth  avenue,  McKeesport,  while  the  road  of  the  defend- 
ant company  ended  at  a  suburb  about  one-half  mile  there- 
from. It  was  deemed  desirable  to  extend  the  road  so  as 
to  form  a  connection  with  the  railway  in  the  avenue  and 
thereby  run  cars  to  the  center  of  the  city.  For  that  pur- 
pose the  defendant  company  in  1910  made  an  agreement 
with  the  railways  company  for  such  connection,  and  the 
city  also  gave  municipal  consent  conditioned  on  bonds 
being  given  to  complete  the  connection  and  protect  the 
city  from  damages  in  the  operation  of  the  road.  Before 
the  extension  was  made  the  company  went  into  the  hands 
of  the  receiver,  who  obtained  leave  of  court  for  that  pur- 
pose and  proceeded  with  the  project,  expending  thereon 
13,948.50.  However,  he  was  unable  to  furnish  the  stipu- 
lated bonds  and  never  used  the  connection.  The  above 
mentioned  agreement  for  the  connection  had  expired 
before  it  was  actually  constructed  and  at  that  time  the 
receiver  had  only  a  verbal  arrangement  relating  thereto 
with  the  railways  company;  but  that  seemed  satisfac- 
tory to  the  latter  as  it  did  the  work  of  making  the  con- 
nection for  the  receiver,  but  insisted  upon  an  indemnify- 
ing bond.  The  auditor  surcharged  the  receiver  with 
that  expense,  but  we  agree  with  the  court  below  who  al- 
lowed it.  Greater  prudence  might  have  siTggested  secur- 
ing the  bonds  before  doing  the  work ;  but  the  receiver 
was  acting  in  good  faith,  under  the  advice  of  counsel  and 
as  authorized  by  the  court,  and  making  a  long  contem- 
plated and  seemingly  necessary  improvement,  of  some 
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value  to  the  company  as  the  court  below  finds,  and  which 
passed  to  the  purchaser  of  the  road.  Under  such  cir- 
cumstances he  should  not  be  held  personally  liable. 

The  receiver  was  authorized  to  and  did  issue  addi- 
tional certificates  to  the  face  value  of  |30,000,  which  he 
was  authorized  td  sell  at  not  less  than  90%  of  the  par 
value,  and  he  accounts  for  them  at  that  amount.  One 
Manning  Stires  had  been  connected  with  the  company  in 
various  capacities,  and  also  represented  the  bondholders', 
committee,  and  later  was  in  some  matters  associated 
with  the  receiver  who  intrusted  him  with  the  sale  of  the 
130,000  issue  of  certificates.  Mr.  Stires  sold  them  at 
94%,  of  which  he  kept  4%  and  turned  over  the  balance 
to  the  receiver,  who  is  found  to  have  acted  in  good  faith 
in  the  matter  and  without  knowledge  of  what  Stires  re- 
ceived for  the  certificates.  We  see  no  reason  to  differ 
from  the  auditor  and  court  below,  who  held  the  receiver 
blameless  in  that  transaction.  Where  specific  excep- 
tions are  filed  to  certain  credits  claimed  in  the  account 
of  a  receiver  or  other  trustee  the  burden  is  cast  upon  him 
of  supporting  the  same  by  proof  and  where  he  fails  to  do 
so  the  exceptions  will  be  sustained. 

The  receivership  lasted  four  years  and  the  auditor  al- 
lowed the  receiver  |5,000  for  his  services,  which  the  court 
increased  to  $8,000.  The  appellants  as  bondholders  and 
creditors  strenuously  urge  that  the  receiver  should  not 
be  allowed  any  compensation,  largely  on  account  of  the 
transaction  relating  to  the  car  bodies.  As  the  presidents 
of  two  of  the  appellant  banks  were  members  of  the  bond- 
holders' committee  to  whom  the  excess  was  paid,  their 
objection  does  not  appeal  strongly  to  our  sense  of  fair- 
ness. Aside  from  that,  while  the  finding  of  bad  faith 
was  warranted  yet  it  was  more  a  matter  of  bad  faith  in 
law  than  in  fact,  for  which  the  payment  of  |7,180.53  by 
the  receiver  out  of  his  own  pocket  is  a  sufficient  penalty. 
Where  a  receivership  extends  over  a  term  of  years,  a  sin- 
gle act  of  misfeasance,  by  which  he  profits  nothing,  will 
not  necessarily  deprive  the  receiver  of  all  compensation. 
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The  allowance  to  a  receiver  for  services  is  largely  a  mat- 
ter for  the  court  whose  officer  he  is,  and  with  which  an 
appellate  court  will  only  interfere  to  correct  an  abuse  of 
discretion:  Hilliard  v.  Sterlingworth  Railway  Supply 
Co.,  236  Pa.  82,  88;  Covington  v.  Hawes-LaAnna  Co., 
245  Pa.  73,  79;  Schwartz  v.  Keystone  Oil  Co.,  153  Pa. 
283,  286.  Such  a  finding  will  not  be  reversed  by  an  ap- 
pellate court  except  on  clear  proof  of  error:  York  Trust 
Co.  V.  Pullman  Mfg.  Co.,  237  Pa.  261.  It  is  also  urged 
that  he  unnecessarily  prolonged  the  receivership.  That 
criticism  is  not  without  force,  yet  appellants  took  no 
steps  to  hasten  its  termination.  There  is  nothing  in  the 
compensation  allowed  the  receiver,  or  in  the  f 5,000  al- 
lowed for  counsel  fees,  that  calls  for  our  interference: 
see  McDowell's  App.,  4  Pennypacker  384. 

The  court  directed  the  receiver  to  continue  the  road  as 
a  going  concern.  This  was  in  the  interest  of  all  parties, 
as  it  saved  the  franchise,  tended  to  conserve  the  property 
and  promoted  public  convenience.  By  some  arrange- 
ment the  road  was  sold  in  1915  at  receiver's  sale  divested 
of  liens.  Its  operation  had  resulted  in  a  loss,  and  certain 
expense  connected  therewith  in  addition  to  the  certifi- 
cates was  allowed  as  a  preferred  claim.  The  general 
rule  undoubtedly  is  that  the  court,  who  appoints  a  re- 
ceiver for  a  public  service  corporation,  may  allow  for 
operating  expenses  and  necessary  improvements  out  of 
the  corpus  of  the  estate  and  as  preferred  claims,  even 
against  mortgage  lien  creditors :  34  Cyc.  353 ;  Kneeland 
V.  American  Loan  &  Trust  Co.,  136  TT.  S.  89 ;  Union  Trust 
Co.  V.  Illinois  Midland  Ry.  Co.,  117  U.  S.  434.  To  the 
same  effect  is  a  per  curiam  decision  of  Judge  Sharswood, 
at  nisi  prius,  in  Patterson  v.  Hempfield  R.  R.  Co.  (Pa.), 
1  W.  N.  C.  127.  This  is  a  power,  however,  to  be  exer- 
cised sparingly  and  with  great  caution.  We  cannot  say 
that  the  giving  of  such  preference  in  this  case  was  error. 

The  receiver  kept  honest  but  not  expert  accounts,  and, 
as  the  case  was  decided  by  the  court  below,  his  surcharge 
exceeds  his  commissions ;  so  we  see  no  ground  for  dis- 
Vol.  cclxi— 11 
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turbing  the  finding  that  the  costs  should  be  paid  out  of 
the  fund  for  distribution. 

The  assignments  of  error  are  overruled,  and  the  decree 
is  affirmed  at  the  costs  of  the  appellants. 


Traction  Materials  Co.  v.  Pittsburgh,  McKeesport 
&  Westmoreland  Railway  Co.  (No.  2). 

Argued  Feb.  5, 1918.  Appeal,  No.  184,  Oct.  T.,  1917, 
by  James  B.  Secrist,  Receiver,  from  decree  of  C. 
P.,  Allegheny  Co.,  Jan.  T.,  1912,  No.  447,  dismissing 
exceptions  to  auditor's  report  in  case  of  Traction  Ma- 
terials Company  v.  Pittsburgh,  McKeesport  &  Westmore- 
land Railway  Company.  Before  Brown,  C.  J.,  Pottbe, 
MoscHziSKEB,  Frazbb  and  Walling,  JJ.    Affirmed. 

Bill  in  equity  for  the  appointment  of  receiver. 

Exceptions  to  report  of  auditor.     Before  Davis,  J. 

The  facts  appear  in  Traction  Materials  Company  v. 
Pittsburgh,  McKeesport  &  Westmoreland  Co.,  261  Pa. 
153. 

The  court  dismissed  the  exceptions.  James  V.  Secrist, 
Receiver,  appealed. 

Errors  assigned  were  in  dismissing  the  exceptions. 

W.  Clyde  Gruhbs,  with  him  William  B.  Secrist^  for  ap- 
pellant. 

M.  W.  Acheson,  Jr.,  with  him  Sterrett  and  Acheson, 
for  appellee. 

Opinion  by  Mr.  Justiojd  Walling,  April  22, 1918 : 
In  the  opinion  filed  herewith  on  the  appeals  of  Union 
Trust  Company  of  New  Jersey  et  al.,  from  the  same  de- 
cree, we  have  considered  the  questions  raised  by  the  re- 
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ceiver  on  this  apf  3al ;  and,  for  reasons  there  stated,  the 
assignments  of  error  in  this  case  are  overruled  and  the 
appeal  dismissed  at  the  costs  of  appellant. 


Longbottom,  Trustee,  Appellant,  v.  Emery  et  al. 

Inaurcmce — Life  insurance — Assignment  —  Hushand  and  wife — 
Assignment  of  policy  to  wife — Bankruptcy — Creditors — Burden  of 
proof — Presumptions — Trustee — Cash  surrender  value  of  policy — 
Recovery. 

1.  The  payment  of  premiums  by  the  insured  does  not  affect  the 
title  of  the  assignee  of  the  policy. 

2.  A  wife  claiming  property  acquired  during  coverture  against 
her  husband's  creditors  is  required  to  substantiate  her  claim  by 
proof  sufficient  to  repel  all  adverse  presumptions,  but  the  law  does 
not  require  proof  of  such  character  as  to  relieve  every  doubt  but 
only  proof  that  is  clear  and  satisfactory.  A  mere  doubt  will  not 
operate  to  defeat  the  wife's  claim. 

8.  In  a  suit  in  equity  brought  by  a  trustee  in  bankruptcy  against 
a  bankrupt,  his  wif&  and  an  insurance  company,  to  compel  pay- 
ment to  plaintiff  of  the  cash  surrender  value  of  a  life  insurance 
policy  issued  by  the  insurance  company  to  the  bankrupt  and  as- 
signed by  him  to  his  wife,  it  appeared  that  the  policy  was  issued  in 
March,  1901,  to  the  insured;  was  assigned  June  22,  1901,  to  his 
wife;  was  endorsed  back  on  November  29,  1909,  to  the  executors, 
administrators  and  assigns  of  the  insured ;  and  was  again  endorsed 
on  March  28, 1912,  to  the  wife  of  assured,  if  living;  and  if  not,  to  the 
executors,  administrators  and  assigns  of  the  assured;  that  the 
policy  contained  a  provision  giving  the  assured  the  power  at  any 
time  to  change  the  beneficiary  by  filing  with  the  society  a  written 
request  to  that  effect  and  complying  with  certain  other  require- 
ments; that  in  May,  1901,  the  wife  of  the  assured  had  mortgaged 
certain  real  estate  owned  by  her  for  $9,000,  which  she  had  loaned 
to  her  husband ;  and  that  the  policy  was  issued  as  security  for  such 
loan ;  that  it  was  reassigned  to  the  husband  that  he  might  use  it 
as  collateral  security  and  that  it  was  subsequently  released  and  re- 
assigned to  the  wife.  There  was  nothing  to  show  that,  at  the  time 
of  the  first  assignment,  defendant  wAs  insolvent;  or  that  any  of 
his  creditors  at  the  date  of  his  bankruptcy  in  1912  were  creditors 
at  the  time  of  the  first  assignment ;  nor  was  there  proof  that  the 
property  mortgaged  was  not  the  property  of  the  wife.  Held,  the 
lower  court  properly  dismissed  the  bill. 
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Argued  Feb.  12, 1918.  Appeal,  No.  138,  Jan.  T.,  1917, 
by  plaintiff,  frQm  decree  of  C.  P.  No.  3,  Philadelphia  Co., 
Dec.  T.,  1915,  No.  4302,  dismissing  bill  in  equity,  in  case 
of  Albert  S.  Longbottom,  Trustee  in  Bankruptcy  of  the 
Estate  of  John  W.  Emery,  v.  John  W.  Emery,  Ida  W. 
Emery  et  al.  Before  Beown,  C.  J.,  Potter,  Stewaet, 
MoscHziSKBR  and  Frazee,  J  J.    AflBrmed. 

Bill  in  equity  to  compel  payment  to  plaintiff  of  the 
cash  surrender  value  of  an  insurance  policy.     Before 

MCMICIIAEL,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  on  final  hearing  dismissed  the  bill.     Plain- 
tiff appealed. 

Error  assigned  was  the  decree  of  the  court. 

TFm.  Potter  Davis,  Jr.,  and  Samuel  W.  Cooper^  with 
them  Robert  J,  Byron  and  Stanley  Williamson,  for  ap- 
pellant.— The  wife  was  not  a  bona  fide  holder  of  the 
policy  and  was  therefore  not  entitled  to  the  surrender 
value :  Gamber  v.  Gamber,  18  Pa.  363 ;  Keeney  v.  Good, 
21  Pa.  349;  Walker  v.  Reamy,  36  Pa.  410;  Baringer  v. 
Stiver,  49  Pa.  129;  Bowers'  App.,  68  Pa.  126;  Earl 
V.  Champion,  65  Pa.  191 ;  Taylor  v.  Paul,  6  Pa.  Superior 
Ct.  496;  Rhinesmith's  Case,  25  Pa.  Superior  Ct.  300; 
Hilton  V.  Liebig  Mfg.  Co.,  59  Pa.  Superior  Ct.  460 ;  Jack 
V.  Kintz,  177  Pa.  571;  Hunter  v.  Baxter,  210  Pa.  72; 
Heigs  V.  Pif er,  224  Pa.  628. 

J.  Washington  Logue,  for  Ida  W.  Emery,  api)ellee, 
with  him  C.  Stanley  Hurlhut,  for  John  W.  Emery,  ap- 
pellee.— The  wife  was  clearly  the  holder  of  the  policy  for 
value  under  an  equitable  assignment  from  her  husband. 

George  Douglas  Hay  and  Thomas  DeWitt  Cuyler  filed 
a  paper  book  for  The  Equitable  Life  Assurance  Society 
of  the  United  States,  appellee. 
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Opinion  by  Mb.  Justice  Potteb,  April  22, 1918 : 
This  bill  in  equity  was  filed  by  the  trustee  in  bank- 
ruptcy of  the  estate  of  John  W.  Emery,  against  John 
W.  Emery,  Ida  W.  Emery  and  the  Equitable  Life  Assur- 
ance Society  of  the  United  States.  It  is  averred  in  the 
bill  that  the  defendant,  John  W.  Emery,  has  been  ad- 
judicated a  voluntary  bankrupt,  and  that  plaintiff  was 
duly  appointed  his  trustee ;  that  the  bankrupt  included 
in  the  schedule  of  his  liabilities  and  assets  a  policy  of 
insurance  on  his  life,  issued  March  3,  1901,  by  the  de- 
fendant society,  which  was  assigned  June  22,  1901,  by 
him  to  his  wife,  the  defendant,  Ida  W.  Emery,  and  which 
now  has  a  cash  surrender  value  of  f3,530.  This  policy 
was  originally  made  payable  to  Emery's  executors,  ad- 
ministrators and  assigns,  was  endorsed  over  by  him  to 
his  wife  as  stated,  was  endorsed  back  on  November  29, 
1909,  to  his  executors,  administrators  and  assigns  and 
was  again  endorsed,  on  March  28, 1912,  to  his  wife,  if  liv- 
ing, and,  if  not,  then  to  his  executors,  administrators  and 
assigns.  The  policy  contained  a  provision  giving  the  as- 
sured the  power  at  any  time  to  change  the  beneficiary  by 
filing  with  the  society  a  written  request  to  that  effect 
and  complying  with  certain  other  requirements.  Plain- 
tiff denied  that  Ida  W.  Emery  was  the  owner  of  or  had 
any  interest  in  the  policy  and  averred  that  he  had  de- 
manded from  the  bankrupt  the  delivery  of  the  policy  or 
the  payment  of  the  amount  of  its  cash  surrender  value, 
but  the  bankrupt  refused  to  comply  with  his  demand, 
contending  that  the  policy,  with  all  its  rights,  belonged 
to  his  wife. 

Plaintiff  prayed  for  a  mandatory  injunction  command- 
ing the  defendants,  John  W.  Emery  and  Ida  W.  Emery, 
to  turn  over  to  him  the  i)olicy  of  insurance,  and  requir- 
ing the  defendant  society,  which  held  the  policy  as  col- 
lateral security  for  a  premium  loan,  to  turn  over  to  plain- 
tiff the  policy,  or  its  cash  surrender  value.  He  also 
prayed  that  defendants  be  enjoined  from  assigning  the 
policy  or  receiving  or  paying  its  cash  surrender  value. 
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The  answers  of  defendants  set  up  that  Ida  W.  Emery 
held  the  policy  as  security  for  a  loan  of  f  10,000,  made  by 
her  in  1901  to  her  husband,  and  that  it  was  her  sole  and 
separate  property  and  her  husband  had  no  interest  what- 
ever in  it.  The  court  below  dismissed  the  bill,  and  plain- 
tiff has  appealed.  His  counsel  have  filed  one  hundred 
and  eleven  assignments  of  eirror,  most  of  them  to  the  dis- 
missal of  exceptions  to  the  adjudication.  The  eighth 
and  ninth  assignments  are  to  the  final  decree,  and  as  the 
questions  raised  by  this  appeal  may  be  considered  under 
these  assignments,  it  is  unnecessary  to  consider  the 
others  in  detail. 

The  issues  involved  are  essentially  questions  of  fact 
The  substance  of  the  findings  of  fact  by  the  trial  judge  is 
stated  by  him  as  follows :  "Ida  W.  Emery  was  the  wife 
of  John  W.  Emery,  and  was  the  owner  of  real  estate  in 
Atlantic  City,  New  Jersey.  There  is  no  testimony  that 
this  real  estate  was  derived  from  her  husband.  In  May, 
1901,  John  W.  Emery  borrowed  from  Ida  W.  Emery  the 
sum  of  nine  thousand  dollars,  or  a  little  less,  and  this 
policy  of  |10,000  was  issued  to  John  W.  Emery,  and  on 
the  22d  of  June,  1901,  the  policy  was  endorsed  as  paya- 
ble to  Ida  W.  Emery,  wife  of  the  assured,  if  living;  if 
not,  then  to  the  assured's  executors,  administrators  op 
assigns.  Ida  W.  Emery  mortgaged  her  real  estate  in  At- 
lantic City  for  the  sum  of  f9,000  less  charges,  and  the 
money  was  handed  over  to  John  W.  Emery.  Subse- 
quently, the  policy  of  insurance  was  reassigned  by  Ida 
W.  Emery  to  John  W.  Emery,  that  he  might  use  it  as 
collateral  security.  And,  subsequently  thereto,  the  pol- 
icy was  released  and  the  assigument  returned  to  her, 
and  on  March  28, 1912,  the  policy  was  endorsed  in  com- 
pliance with  the  written  request  of  the  assured,  duly 
acknowledged,  and  *it  is  hereby  declared  that  the  amount 
due  at  the  death  of  the  assured  shall  be  payable,  not  to 
the  beneficiaries  hereunto  designated,  but  to  the  as- 
sured's  wife,  Ida  W.  Emery,  if  living,  and  if  not,  then  to 
the  assured's  executors,  administrators  or  assigns;  the 
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other  conditions  and  requirements  remaining  un- 
changed.' And  immediately  thereafter  the  policy  was 
handed  back  to  Ida  W.  Emery  and  remained  in  ber  con- 
trol until  after  John  W.  Emery  was  adjudicated  a  bank- 
rupt. The  petition  in  bankruptcy  filed  by  John  W. 
Emery  wa«  under  date  of  March  27, 1915."  These  find- 
ings of  fact  are  supported  by  the  evidence.  It  appears, 
therefore,  that  as  Mrs.  Emery  gave  a  valuable  considera- 
tion for  the  policy,  her  title  to  it  is  good,  and  her  hus- 
band's trustee  in  bankruptcy  has  no  valid  claim  upon  it. 
The  fact  that  on  two  occasions  she  loaned  the  policy  to 
her  husband  for  the  purpose  of  raising  money,  can  make 
no  difference,  for  in  1912,  three  years  before  the  adjudi- 
cation in  bankruptcy,  it  was  reassigned  to  her. 

The  payment  of  premiums  by  her  husband  would  not 
affect  Mrs.  Emery's  title  to  the  policy :  Malone's  App., 
38  Leg.  Int.  303,  afQrming  Malone's  Est,  13  Philadelphia 
313,  8  W.  N.  C.  179.  In  that  case,  Penrose,  J.,  in  an 
opinion  adopted  by  this  court,  said  (p.  316) :  "It  is  im- 
material therefore  that  the  premiums  were  in  some  in- 
stances paid  by  the  [hui^and's]  firm.  Such  payments 
could  only  make  the  firm  a  creditor  to  the  amount  ad- 
vanced and  would  give  no  interest  in  the  policy  itself." 

In  the  present  case  there  is  no  evidence  whatever  to 
show  that  John  W.  Emery  was  insolvent,  either  when  his 
wife  acquired  the  Atlantic  City  property,  or,  in  1901, 
when  she  mortgaged  it  for  his  benefit  and  he  made  her 
the  beneficiary  of  the  insurance  policy  on  his  life.  Nor 
does  it  appear  that  any  of  his  creditors  at  the  date  of  his 
bankruptcy  in  1912  were  creditors  in  1901  or  prior  there- 
to. The  cases  cited  by  counsel  for  appellant  in  their  ar- 
gument, to  the  effect  that,  where  a  married  woman 
claims  property  acquired  by  her  during  coverture,  the 
burden  is  ui)on  her,  as  against  her  husband's  creditors,  to 
substantiate  her  claim  by  proof  that  is  clear,  full  and 
satisfactory,  relate  only  to  creditors  whose  rights  had 
accrued  at  the  time  she  acquired  title,  and  not  to  those 
whose  rights  accrued  many  years  thereafter.    In  the  lat- 
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est  of  the  cases  cited,  Heiges  v.  Pif  er,  224  Pa.  628,  it  was 
said,  per  curiam  (p.  629) :  "It  is  an  established  rule  of 
evidence  that  a  wife  claiming  property  acquired  during 
coverture  against  her  husband's  creditors  is  required  to 
substantiate  her  claim  by  proof  sufficient  to  repel  all  ad- 
verse presumptions.  But  the  law  does  not  require  proof 
of  such  a  character  as  to  relieve  every  doubt  but  only 
proof  that  is  clear  and  satisfactory.  A  mere  doubt  will 
not  operate  to  defeat  the  wife's  claim." 

In  the  pi'esent  case,  evidence  that  there  was  a  lapse  of 
some  fourteen  years  between  the  time  when  Mrs.  Emery 
acquired  title  to  the  insurance  policy,  and  the  adjudica- 
tion in  bankruptcy,  is  strongly  persuasive  of  the  validity 
of  her  claim. 

The  assignments  of  error  are  overruled,  the  decree  of 
the  court  below  is  affirmed,  and  this  appeal  is  dismissed 
at  the  cost  of  appellant. 


Huntington    v.    Supreme    Commandery,    United 

Order  of  the  Golden  Cross  of  the  World, 

Appellant. 

Actions — Actions  in  personam — Service  of  process — Service  hy 
publication — Service  outside  jurisdiction — Failure  to  serve — Effect 
— Beneficial  associations — Death  benefit  certificates — Suits — Time 
for  bringing  suits — By-laws — Construction, 

1.  Where  the  entire  object  of  an  action  is  to  determine  the  per- 
sonal rights  and  obligations  of  the  defendants,  that  is,  where  the 
suit  is  merely  in  personam,  constructive  service  by  publication 
upon  a  nonresident  is  ineffectual  for  any  purpose.  Process  from 
the  tribunals  of  one  state  can  not  run  into  another  state,  and  sum- 
mon parties  there  domiciled  to  leave  its  territory  and  to  respond  to 
proceedings  against  them.  Publication  of  process  or  notice  within 
the  state  where  the  tribunal  sits  can  not  create  any  greater  obliga- 
tion upon  the  nonresident  to  appear.  Process  sent  to  him  out  of 
the  state,  and  process  published  within  it,  are  equally  unavailing 
in  proceedings  to  establish  his  personal  liability. 

2.  A  beneficial  society  organized  under  the  laws  of  Massachusetts 
and  a  similar  society  organized  under  the  laws  of  Tenn^see  were 
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consolidated  by  an  agreement  whereby  the  entire  membership  of 
the  Massachusetts  society  was  merged  in  the  membership  of  the 
Tennessee  society.  Thereafter  a  suit  in  equity  was  brought  in 
Tennessee  against  both  societies,  alleging  that  the  Tennessee  so- 
ciety had  no  right  to  form  said  consolidation  and  praying  that  the 
agreement  of  merger  be  cancelled.  The  Massachusetts  society  waff 
not  served  with  process  and  did  not  appear;  but  notice  was  given 
to  it  by  publication  in  accordance  with  the  laws  of  Tennessee.  A 
decree  pro  confesso  was  entered  for  the  plaintiff.  In  an  action  by 
a  beneficiary  under  a  death  benefit  certificate  which  had  been  issued 
by  the  Massachusetts  society  prior  to  the  merger,  against  the  Ten- 
nessee society,  defendant  contended  that  the  agreement  of  merger 
between  the  two  societies  had  been  cancelled  by  the  Supreme  Court 
of  Tennessee,  and  that,  therefore,  the  plaintiff  had  no  claim  against 
the  defendant.  The  trial  judge  directed  a  verdict  for  plaintiff 
upon  which  judgment  was  entered.  Held,  that  the  action  of  the 
Tennessee  court  in  cancelling  the  agreement  of  merger  was  not 
binding  upon  the  plaintiff  because  the  Massachusetts  society  had 
never  been  served  with  process,  and  that  the  service  by  publication 
was  not  binding  upon  the  Massachusetts  society,  and  the  judgment 
was  affirmed. 

Timberlake  v.  Golden  Cross,  208  Mass.  411,  followed. 
3.  In  such  case  it  appeared  that  plaintiff's  husband  was  received 
by  defendant  as  one  of  its  members  under  the  agreement  of  con- 
solidation; that  defendant  did  not  issue  a  new  certificate  to  him, 
but  merely  assumed  the  liability  of  the  Massachusetts  company 
with  an  unimportant  modification ;  and  that  a  by-law  of  the  Massa- 
chusetts society  provided  that  '*no  action shall  be  brought 

• unless  such  action  is  brought  within  one  year  from  the  time 

when  such  right  of  action  accrues."  It  further  appeared  from  the 
certificate  that  payment  was  to  be  made  to  the  plaintiff  upon  satis- 
factory evidence  of  the  death  of  the  member  and  that  there  was  no 
right  to  bring  an  action  until  proof  of  the  member's  death  had  been 
furnished;   that  a  by-law  of  defendant  provided  that  '^o  action 

shall  be  brought imless  the  same  is  commenced  within 

two  years  from  the  time  when  such  right  of  action  accrues.  Said 
right  of  action  accrues  when  official  notice  of  death  is  received  by 
the  supreme  keeper  of  the  records."  It  further  appeared  that  the 
action  was  brought  within  two  years  of  the  death  of  plaintiff's 
husband  and  within  one  year  from  the  date  when  proofs  of  loss 
were  furnished.  Held,  that  the  action  was  brought  within  the  time 
required  by  the  by-laws. 

Practice,  Supreme  Court — Questior^  which  wUl  he  considered  on 
appeal. 
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4.  No  other  questions  except  those  raised  in  the  statement  of  the 
question  involved  will  be  considered  on  appeal. 

Argued  Feb.  12, 1918.  Appeal,  No.  212,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Philadelphia 
Co.,  June  T.,  1913,  No.  590,  on  directed  verdict  for  plain- 
tiff^ in  case  of  Sarah  Emma  Huntington  v.  Supreme 
Commandery,  United  Order  of  the  Golden  Cross  of  the 
World.  Before  Brown,  C.  J.,  Pottbe,  Stewart,  Mosch- 
ziSKBR  and  Frazbr,  J  J.    Aifirmed. 

Assumpsit  on  a  death  benefit  certificate.  Before  Pat- 
terson, J. 

Plaintiff's  husband  died  May  29, 1911 ;  proofs  of  death 
were  filed  and  the  action  was  brought  May  28, 1913. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  f 2,390.07  by  direction  of  the 
court  and  judgment  thereon.    Defendant  appealed. 

Error  assigned  was  in  directing  a  verdict  for  plaintiff. 

Albert  Morgan,  for  appellant. — This  action  can  not  be 
maintained,  being  based  upon  the  attempted  consolida- 
tion of  two  fraternal  orders  which  was  ultra  vires :  Mil- 
ler V.  Ammon,  145  U.  S.  421 ;  Am.  Pres.  Trust  Co.  v.* 
Taylor  Mfg.  Co.,  46  Fed.  Rep.  152;  Knapp  et  al.  v. 
Golden  Cross,  121  Tenn.  212 ;  Weed  v.  Cumming,  198  Pa. 
442;  Luthe  v.  Farmers'  Mut.  Fire  Ins.  Co.,  55  Wis.  543; 
Denver  Fire  Ins.  Co.  v.  McClelland,  9  Colo.  11. 

The  decision  of  the  Supreme  Court  of  Tennessee,  in 
setting  aside  the  attempted  agreement  of  consolidation, 
and  perpetually  enjoining  defendant  from  in  any  way 
carrying  out  the  same,  bars  the  plaintiff's  recovery :  Rey- 
nolds V.  Supreme  Council,  Royal  Arcanum,  192  Mass. 
150 ;  Green  v.  Royal  Arcanum,  206  N.  Y.  591 ;  Supreme 
Council,  Royal  Arcanum,  v.  Green,  237  U.  S.  531. 

The  by-law  of  the  Home  Circle  limiting  the  time  for 
bringing  suit  is  binding  on  the  plaintiff  and  prevents  re- 


Digptized  by  VjOOQ IC 


•    HUNTINGTON  v.  SUPREME  C,  U.  0.  G.  C,  Appel.  171 
1918.]  Arguments — Opinion  of  the  Court 

covery :  Keystone  Mut.  Benefit  Assn.  v.  Norris,  115  Pa, 
446;  Everett  v.  Niagara  Ins.  Co.,  142  Pa.  322;  Chambers 
V.  Knights  of  Maccabees,  200  Pa.  244 ;  Beatty  v.  Supreme 
Commandery,  U.  O.  of  Golden  Cross,  154  Pa.  484. 

Benjamin  0.  Frich,  with  him  Piichard,  Saul,  Bayard 
and  Evans,  for  appellee. — The  decree  of  the  Supreme 
Court  of  Tennessee  was  not  binding  upon  the  Supreme 
Council  of  the  Home  Circle,  as  it  was  never  served  with 
process :  D^Arcy  v.  Ketchum,  11  How.  U.  S.  165 ;  Hart 
V.  Sansom,  110  U.  S.  151 ;  Goldey  v.  Morning  News,  156 
U.  S.  518;  Timberlake  v.  Golden  Cross,  208  Mass.  411. 

Under  the  by-law  of  the  Home  Circle  requiring  suit  to 
be  brought  within  one  year  from  the  time  when  the  right 
of  action  accrues,  the  right  of  action  accrued  when  the 
proofs  of  death  were  filed ;  and  as  the  suit  was  brought 
within  one  year  thereafter,  the  time  limit  within  which 
the  suit  could  lawfully  be  brought  had  not  expired. 

Opinion  by  Me.  Chief  Justicb  Beown,  April  22, 1918 : 
In  1893  the  Supreme  Council  of  the  Home  Circle,  a 
Massachusetts  corporation,  hereafter  called  the  Home 
Circle,  issued  a  beneficiary  certificate  to  George  P.  Hunt- 
ington, which  provided  for  the  payment  of  |2,000  to  the 
appellee,  his  widow,  upon  "satisfactory  evidence^'  of  his 
death.  In  April,  1906,  when  the  certificate  was  in  full 
force,  the  Home  Circle  entered  into  an  agreement  with 
the  Supreme  Commandery,  United  Order  of  the  Golden 
Cross  of  the  World,  a  Tennessee  corporation,  hereafter 
called  the  Golden  Cross,  for  the  consolidation  of  the  two 
orders  by  merging  the  entire  membership  of  the  former 
into  the  latter.  In  November  of  the  same  year  a  bill  in 
equity  was  filed  by  a  number  of  the  members  of  the 
Golden  Cross,  in  the  chancery  court  of  Knox  County, 
Tennessee,  against  the  said  order  and  the  Home  Circle, 
alleging  that  the  Golden  Cross  had  no  right,  under  its 
charter  or  the  laws  of  the  State  of  Tennessee,  to  form  the 
said  merger  or  consolidation,  and  the  prayer  was  for  a 
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decree  declaring  the  agreement  of  merger  null  and  void 
and  ordering  it  to  be  cancelled  and  set  aside.  The  decree 
asked  for  was  made  and  affirmed  by  the  Supreme  Court 
of  the  state  in  November,  1908 :  Knapp  et  al.  v.  Golden 
Cross,  121  Tenn.  212.  The  Home  Circle  was  not  served 
with  process  in  the  proceeding  and  did  not  appear.  No- 
tice was  given  to  it  by  publication,  in  accordance  with  the 
Tennessee  statute,  and  the  decree  entered  against  it  was 
taken  pro  conf  esso.  From  August  1, 1906,  to  December, 
1908,  Huntington,  who  had  been  received  as  a  member  of 
the  Golden  Cross,  paid,  at  the  order's  office  in  Philadel- 
phia, all  premiums  or  assessments  due.  After  the  Su- 
preme Court  of  Tennessee  had  affirmed  the  decree  of  the 
chancery  court,  the  Golden  Cross  notified  him  that  it 
would  receive  no  more  premiums  or  assessments  from 
him,  and  the  last  premium  or  assessment  was  returned 
to  him  by  the  local  treasurer.  He  died  May  29,  1911, 
and  proof  of  his  death  was  sent  to  and  received  by  the  ap- 
pellant. Payment  on  the  beneficiary  certificate  was  re- 
fused, and  this  action  was  brought  May  28,  1913.  The 
defenses  made  wjere  that,  as  the  agreement  of  merger  be- 
tween the  two  orders  had  been  declared  null  and  void  by 
the  Supreme  Court  of  Tennessee,  the  appellee  had  no 
claim  against  the  appellant,  and  the  action  had  not  been 
instituted  until  after  the  expiration  of  the  period  within 
which,  according  to  a  by-law  of  the  Home  Circle,  it  ought 
to  have  been  brought.  A  verdict  for  the  plaintiff,  fol- 
lowed by  judgment  on  it,  was  directed  by  the  trial  judge, 
who  did  not  pass  upon  the  second  defense  set  up,  but  held 
that  the  proceeding  in  the  Tennessee  court  did  not  affect 
the  right  of  the  appellee  to  recover,  because  her  husband 
had  not  been  made  a  party  thereto,  and  the  Home  Circle 
had  not  been  served  with  process  and  had  not  appeared. 
The  foregoing  are  all  the  facts  material  to  a  considera- 
tion of  the  two  questions  raised  by  counsel  for  the  appel- 
lant in  his  statement  of  the  questions  involved.  No 
other  question  raised  in  his  brief  will  be  considered: 
Bethlehem  Steel  Company  v.  Topliss,  249  Pa.  417. 
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The  proceeding  instituted  against  the  Golden  Cross 
and  Home  Circle  in  the  Tennessee  court  was  against 
them  both  in  personam.  Due  legal  service  was  had  on 
the  former,  but  the  latter  never  was  served  and  did  not 
appear.  The  purpose  of  the  bill  was  to  deprive  it  and 
its  members  of  rights  which  they  claimed  under  the 
agreement  of  consolidation  with  the  Golden  Cross,  but 
there  could  not  be  such  deprivation,  to  be  given  effect  by 
the  courts  of  other  states,  in  the  absence  of  legal  service 
upon  the  Home  Circle  or  its  voluntary  appearance  as  a 
defendant:  D'Arcy  v.  Ketchum,  11  Howard  165;  Hart 
V.  Sansom,  110  U.  S.  151.  "Substituted  service  by  pub- 
lication, or  in  any  other  authorized  form,  may  be  suffi- 
cient to  inform  parties  of  the  object  of  proceedings  taken 
where  property  is  once  brought  under  the  control  of  the 
court  by  seizure  or  some  equivalent  act.  The  law  as- 
sumes that  property  is  always  in  the  possession  of  its 
owner,  in  i)erson  or  by  agent ;  and  it  proceeds  upon  the 
theory  that  its  seizure  will  inform  him,  not  only  that  it 
is  taken  into  the  custody  of  the  court,  but  that  he  must 
look  to  any  proceedings  authorized  by  law  upon  such 
seizure  for  its  condemnation  and  sale.  Such  service  may 
also  be  sufficient  in  cases  where  the  object  of  the  action 
is  to  reach  and  dispose  of  property  in  the  State,  or  of 
some  interest  therein,  by  enforcing  a  contract  or  a  lien 
respecting  the  same,  or  to  partition  it  among  different 
owners,  or,  when  the  public  is  a  party,  to  condemn  and 
appropriate  it  for  a  public  purjMJse.  In  other  words, 
such  service  may  answer  in  all  actions  which  are  sub- 
stantially proceedings  in  rem.  But  where  the  entire  ob- 
ject of  the  action  is  to  determine  the  peinsonal  rights  and 
obligations  of  the  defendants,  that  is,  where  the  suit  is 
merely  in  personam,  constructive  service  in  this  form 
upon  a  nonresident  is  ineffectual  for  any  purpose.  Proc- 
ess from  the  tribunals  of  one  state  cannot  run  into  an- 
other state,  and  summon  parties  there  domiciled  to  leave 
its  territory  and  respond  to  proceedings  against  them. 
Publication  of  process  or  notice  within  the  state  where 
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the  tribunal  sits  cannot  create  any  greater  obligation 
upon  the  nonresident  to  appear.  Process  sent  to  him 
.out  of  the  state,  and  process  published  within  it,  are 
equally  unavailing  in  proceedings  to  establish  his  per- 
sonal liability" :  Pennoyer  v.  NeflP,  95  U.  S.  714.  "It  is 
an  elementary  principle  of  jurisprudence,  that  a  court  of 
justice  cannot  acquire  jurisdiction  over  the  person  of 
one  who  has  no  residence  within  its  territorial  jurisdic- 
tion, except  by  actual  service  of  notice  within  the  juris- 
diction upon  him  or  upon  some  one  authorized  to  accept 
service  in  his  behalf,  or  by  his  waiver,  by  general  appear- 
ance or  otherwise,  of  the  want  of  due  service.  Whatever 
effect  a  constructive  service  may  be  allowed  in  the  courts 
of  the  same  government,  it  cannot  be  recognized  as  valid 
by  the  courts  of  any  other  government'^ :  Goldey  v.  Morn- 
ing News,  156  U.  S.  518. 

The  precise  question  now  under  consideration  was  de- 
cided adversely  to  this  appellant  by  the  Supreme  Court 
of  Massachusetts  in  Timberlake  v.  Golden  Cross,  208 
Mass.  411.  The  situation  of  the  plaintiffs  there  was  ex- 
actly that  of  the  plaintiff  here,  and  in  holding  that  the}' 
could  recover,  the  court  said :  "The  plaintiffs  were  not 
parties  or  privies  to  the  action  brought  by  Knapp  and 
others  against  the  defendant  in  Tennessee,  and  are  in  no 
way  bound  by  the  decision  made  therein :  Bothrock  v. 
Dwelling  House  Ins.  Co.,  Iftl  Mass.  423 ;  Pennoyer  v. 
Neff,  95  U.  S.  714."  But  it  is  urged  that  this  is  in  con- 
flict with  what  was  held  in  Supreme  Council,  Boyal  Ar- 
canum V.  Green,  237  U.  S.  531.  There  is  no  conflict  be- 
tween the  two  cases.  The  Boyal  Arcanum,  a  beneficial 
association,  of  which  Green  was  a  member,  had,  under 
its  by-laws,  changed  the  rates  of  assessments.  The  order 
was  a  Massachusetts  corporation,  and  some  of  its  mem- 
bers filed  a  bill  in  that  state  to  vacate  the  raised  rates. 
The  Massachusetts  court  held  that  they  were  proper. 
Subsequently  Green  instituted  a  proceeding  in  New  York 
state,  upon  the  same  ground  and  upon  the  same  facts, 
and  what  was  decided  by  the  Supreme  Court  of  the 
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United  States  was  that  the  judgment  in  Massachusetts 
was  binding  on  Green,  for  the  reason  that  a  fraternal 
and  beneficial  association  is,  for  the  purpose  of  contro- 
versies as  to  assessments,  the  representative  of  all  its 
members.  It  was  so  held  because  the  rights  of  members 
of  a  corporation  of  a  fraternal  or  beneficial  character 
have  their  source  in  the  constitution  and  by-laws  of  the 
corporation,  which  are  to  be  construed  under  the  law  of 
the  state  incorporating  the  order.  In  Knapp  et  al.  v. 
Golden  Cross,  the  Supreme  Court  of  Tennessee  undertook 
to  pass  upon  the  validity  of  a  contract  between  two  cor- 
porations, one  of  which  had  not  been  served  and  had  not 
appeared,  and  set  aside  the  contract,  annulling  all  rights 
of  appellee's  husband  under  it,  though  he  had  never  even 
been  named  as  a  party  to  the  proceeding.  This  was 
damnatus  inauditus.  Whether  the  appellee  would  be 
bound  by  the  decree  of  the  Tennessee  court  if  the  Home 
Circle  had  appeared,  and  therefore  ought  to  be  regarded 
as  representing  her  husband,  is  a  question  we  need  not 
decide,  for  it  never  appeared  in  pursuance  of  legal  proc- 
ess or  otherwise. 

When  appellee's  husband  was  received  by  the  Golden 
Cross  as  one  of  its  members  under  the  agreement  of  con- 
solidation, it  did  not  issue  a  new  certificate  to  him.  It 
merely  assumed  the  liability  of  the  Home  Circle,  with  a 
slight  modification,  which  is  of  no  importance  in  this 
issue.  A  by-law  of  the  Home  Circle,  adopted  June  13, 
1898,  provides  that  '*no  action  at  law  or  in  equity  in  any 
court,  shall  be  brought  or  maintained  in  any  cause  or 
claim  arising  out  of  any  membership,  benefit  certificate, 
or  death  of  a  member,  unless  such  action  is  brought  with- 
in one  year  from  the  time  when  such  right  of  action  ac- 
crues." This  action  is  based  upon  the  certificate  issued 
by  the  Home  Circle  and  the  agreement  of  consolidation, 
and  the  contention  of  the  appellant  is  that  there  can  be 
no  recovery  because  it  was  not  brought  until  two  years, 
less  one  day,  after  the  death  of  the  holder  of  the  certifi- 
cate.   Even  if  the  appellee  was  bound  by  the  said  by- 
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law,  passed  fiye  years  subsequently  to  the  issuing  of  the 
certificate  to  her  husband,  its  requirement  is  that  an  ac- 
tion on  the  certificate  must  be  brought  within  one  year 
from  tiie  time  the  right  to  bring  it  had  accrued.  There 
was  no  right  to  bring  it  until  proof  of  her  husband's 
death  had  been  furnished  to  the  defendant,  for  the  pay- 
ment of  |2,000  to  her  was  to  be  made  "upon  satisfactory 
evidence"  of  his  death.  The  certificate  and  the  by-laws 
of  the  Home  Circle  are  silent  as  to  when  proof  of  death 
was  to  be  furnished.  A  by-law  of  the  Golden  Cross  pro- 
vides that  "no  action  at  law  or  in  equity  shall  be  brought 
or  maintained  in  any  court,  for  any  cause  or  any  claim 
arising  out  of  membership  in  the  order,  or  upon  any 
benefit  certificate,  unless  the  same  is  commenced  within 
two  years  from  the  time  when  such  right  of  action  ac- 
crues. Said  right  of  action  accrues  when  official  notice 
of  death  is  received  by  the  supreme  keeper  of  the  records.'' 
Notice  of  the  death  of  Huntington  was  sent  to  and  re- 
ceived by  the  appellant  within  two  years,  and  as  this  ac- 
tion was  brought  withini  the  same  period,  the  second  de- 
fense cannot  prevail.  In  support  of  it  Ulman  v.  Golden 
Cross,  this  defendant,  220  Mass.  422,  is  cited.  What 
was  there  decided  is  entirely  consistent  with  our  own 
view.  Proof  of  the  death  of  the  holder  of  the  beneficiary 
certificate  was  furnished  to  the  Golden  Cross  April  11, 
1908,  and  a  cause  of  action  then  accrued,  but  suit  was 
not  brought  until  June  27, 1911, — more  than  three  years 
thereafter — and  it  was,  of  course,  held  that  the  disregard 
of  the  by-law  of  the  Home  Circle  barred  a  recovery. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 
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Northwestern  Consolidated  Milling  Co.  v.  Young, 

Appellant. 

A89umTpsit — Affidavits  of  defense — Averments  —  Insufficiency  — 
Salesmen — Collection  of  money — Application  to  other  accounts — 
Knowledge  of  principal — Agency, 

1.  Where  in  an  action  of  assumpsit  for  money  had  and  received 
to  plaintiff's  use,  it  appeared  that  defendant  had  been  employed  by 
plaintiff  as  a  salesman  and  collector,  and  that  he  had  collected  in 
this  capacity  over  $2,800.00  for  plaintiff,  an  averment  in  the  affi- 
davit of  defense  that  defendant  should  not  be  charged  with  this 
amount  because  of  the  fact  that  he  had  paid  it  to  plaintiff  by  ap- 
plying it  on  other  accounts  on  which  money  was  owing  was  insuffi- 
cient to  prevent  judgment  where  there  was  no  averment  of  defend- 
ant's authority  to  make  these  applications,  and  no  averment  that 
they  were  made  with  the  knowledge  of  plaintiff  or  of  the  parties 
whose  money  was  so  credited. 

2.  Where  in  such  case  claim  was  made  for  $6,166.64,  the  value  of 
flour  which  defendant  had  sold  for  the  account  of  plaintiff,  and 
which  he  had  caused  to  be  charged  on  the  books  of  plaintiff  as  hav- 
ing been  sold  to  certain  persons  whose  names  were  set  forth  but 
who  had  not  purchased  the  same,  an  averment  in  the  affidavit  of 
defense  that  defendant  was  acting  under  the  orders  of  an  assistant 
manager  of  plaintiff,  that  such  manager  would  call  on  defendant 
for  money  and  insist  on  having  advances  without  delay,  and  that 
defendant  thereupon  made  sales  of  flour  at  less  than  the  prevailing 
price,  but  charged  the  persons  so  purchasing  with  the  prevailing 
market  price  whereby  the  balances  against  customers,  being  the 
difference  between  what  they  paid  for  the  flour  and  the  market 
price,  increased  from  time  to  time,  aggregating  the  amount  claimed, 
was  insufficient  to  prevent  judgment  where  it  did  not  appear  that 
such  arrangement  was  ever  acquiesced  in  plaintiff,  or  that  plaintiff 
had  any  knowledge  of  the  same,  or  that  the  manager  under  whom 
defendant  was  acting,  had  knowledge  of  such  arrangement  or  that 
he  had  authority  to  make  such  arrangement  for  the  company. 

Argued  Feb.  18, 1918.  Appeal,  No.  260,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  Schuylkill  Co., 
May  T.,  1917,  No.  1G9,  for  plaintiflF  for  want  of  sufficient 
aflSdavit  of  defense,  in  case  of  Northwestern  Consoli- 
dated Milling  Company  v.  George  D.  Young.  Before 
Vol.  cct^xi — 12 
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Potter,  Stewati,  Mosohziskeb^  Frazbb  and  Walling, 
JJ.    Affirmed. 

Assumpsit  for  money  had  and  received  for  plaintiff's 
use. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Bechtel^  p.  J.,  filed  the  following  opinion : 

This  case  comes  before  us  on  a  rule  on  the  defendant 
to  show  cause  why  judgment  should  not  be  entered  in 
favor  of  the  plaintiff,  notwithstanding  the  affidavit  of  de- 
fense to  a  portion  of  the  plaintiflPs  claim.  The  plaintiff 
maintains  a  branch  office  and  warehouse  at  Shenandoah 
in  this  county  for  the  carrying  on  of  its  business  in  that 
vicinity  and  the  defendant,  George  D.  Young,  was  em- 
ployed by  it  and  acted  as  salesman  and  collector  for  it  at 
the  said  place.    Acting  in  such  capacity,  the  affidavit  of 

defense    admits    that    the    defendant    received 

amounts  of  money  from  certain  customers 

He  claims,  however,  that  he  should  not  be  charged 
with  these  amounts  by  reason  of  the  fact  that  he  paid 
them  to  the  plaintiff  by  applying  them  to  other  accounts, 
that  is,  the  credits  were  given  to  people  other  than  those 
who  actually  paid  the  amounts.  Where  he  received  the 
authority  to  do  this,  or  whether  or  not  it  was  done  with 
the  knowledge  of  the  plaintiff  or  the  parties  whose  money 
was  so  credited,  does  not  appear  in  the  affidavit  of  de- 
fense. We  do  not  see  by  what  right  this  defendant  col- 
lected the  money  from  one  man  and  credited  it  on  the 
account  of  another,  and  we  do  not  feel  that  this  would  be 
a  valid  defense  in  the  trial  of  the  case.  We,  therefore, 
grant  judgment  for  this  amount,  $2,805.97. 

The  declaration  claims  from  the  defendant  the  sum  of 
16,166.64  for  flour  under  the  defendant's  control  and  in 
his  possession  while  he  was  employed  as  salesman  and 
collector  and  which  he  caused  to  be  charged  on  the  books 
of  the  plaintiff  as  having  been  sold  to  certain  i)ersons. 
Whereas,  in  truth  and  fact,  the  flour  to  the  amount 
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above  named  was  never  received  by  said  parties,  but  was 
disposed  of  and  delivered  by  the  said  defendant  to  other 
parties  and  he  has  received  payment  for  the  same  and 
declined  to  make  payment  to  the  plaintiff.  The  aflSdavit 
of  defense  replying  thereto  sets  forth  that  the  defendant 
was  under  the  orders  and  direction  of  F.  D.  Watts,  as- 
sistant manager  for  eastern  Pennsylvania,  Philadelphia 
branch  of  the  plaintiff  company,  and  that  the  said  F.  D. 
Watts  would  cdll  on  defendant  for  money  and  insist  on 
having  advances  without  delay.  Whereupon,  the  de- 
ponent would  make  sales  of  flour  to  different  customers 
and  others  to  realize  money  quickly  and  in  order  to  do 
so  and  to  induce  immediate  purchases  so  as  to  provide 
for  the  demands  of  the  said  F.  D.  Watts,  defendant  sold, 
to  the  different  persons  named,  flour  at  less  than  the  pre- 
vailing or  market  price,  but,  on  the  books  of  the  com- 
pany, the  persons  purchasing  at  reduced  price  were 
charged  the  prevailing  or  market  price  of  flour  and  this 
course  of  dealing  was  carried  on  for  a  considerable  time 
and  in  that  way  balances  against  the  customers,  being 
the  difference  between  what  they  actually  paid  for  the 
flour  and  the  market  price,  increased  from  time  to  time; 
and  alleges  that  all  moneys  received  from  the  customers 
at  less  than  market  price  were  paid  by  the  defendant  to 
the  milling  company  from  time  to  time  and  that  the  bal- 
ances against  such  customers,  as  appear  in  the  fourth 
paragraph  hereinabove  set  forth,  defendant  never  re- 
ceived and  was  not  and  is  not  personally  responsible  to 
the  company  for  the  amounts. 

There  nowhere  appears  in  the  aflldavit  of  defense  any 
averment  that  this  arrangement  was  ever  acquiesced  in 
by  the  plaintiff  or  that  the  plaintiff  had  any  knowledge 
of  the  same,  nor  does  it  appear  that  F.  D.  Watts,  assist- 
ant manager  for  the  eastern  Pennsylvania,  had  any 
knowledge  of  it  or  acquiesced  in  it,  nor  does  it  appear 
that  the  said  F.  D.  Watts  had  the  authority  to  make  any 
such  arrangement  for  the  plaintiff  company. 
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In  view  of  these  facts,  we  do  not  think  that  the  affl- 
(layit  of  defense  is  suflBcient  as  to  these  items. 

The  court  entered  judgment  for  plaintiflf  for  want  of 
sufficient  affidavit  of  defense,  for  $8,877.16  with  interest 
from  August  14,  1916.     Defendant  appealed. 

Error  assigned  was  in  entering  judgment  for  plaintiflf 
for  want  of  sufficient  affidavit  of  defense. 

# 
John  F.  Whalen,  with  him  Oeorge  Ellis,  for  appellant. 

J.  F.  Mdhoney,  with  him  James  B.  Reilly,  for  appellee. 

Per  Curiam,  April  22, 1918 :     . 

The  court  below  was  fully  justified  in  entering  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  in  this 
case  for  the  amount  for  which  judgment  was  claimed. 
There  was  no  sufficient  denial  of  the  claim  of  plaintiflf 
that  the  defendant  collected  upon  its  account,  and  failed 
to  pay  over  to  it,  the  sums  of  money  in  question. 

The  judgment  is  affirmed. 


Buell,  Trustee,  v.  Williamsport  Staple  Co.,  Appel- 
lant. 

Contracts — Lease — Machinery — Leasee's  option  to  purchase— Ex- 
ercise of  option — Subsequent  hanJcruptcy  of  lessor — Lessee's  liahil- 
ily  for  purchase  price.  ^ 

Where  a  corporation  leased  certain  machinery  and  equipment  to 
another  company  giving  the  latter  the  right  to  purchase  same  at  a 
fixed  price  and  providing  that  if  lessor  filed  a  petition  in  bank- 
ruptcy title  should  immediately  pass  to  defendant,  and  defendant 
thereafter  elected  to  purchase  before  proceedings  in  bankruptcy 
were  instituted,  its  liability  to  pay  the  purchase-price  became  fixed 
and  in  an  action  by  the  trustee  in  bankruptcy,  who  sued  in  affirm- 
ance of  the  contract  and  did  not  interfere  wijh  defendant's  posses- 
sion of  the  property,  a  verdict  was  properly  directed  for  the  plaintiff. 

Argued  Feb.  18, 1918.    Appeal,  No.  281,  Jan.  T.,  1917, 

Digitized  by  VjOOQ IC 


BUELL  V.  WILLIAMSPORT  STAPLE  CO.,  Appel.  181 
1918.]  Statement  of  Facts — Opinion  of  the  Court, 
bj  defendant,  from  judgment  of  C.  P.  Lycoming  Co., 
Sept.  T.,  1916,  No.  195,  on  directed  verdict  for  plaintiff, 
in  case  of  Edwin  D.  Buell,  Trustee  of  the  G.  A.  Webster 
Company,  v.  Williamsport  Staple  Company.  Before 
PoTTBB,  Stbwaet,  Frazbr  and  Walling,  JJ.   Affirmed. 

Assumpsit  on  a  contract.     Before  WurrBHBAD,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
Verdict  for  plaintiff  by  direction  of  the  court  for  ?2,- 
957.20  and  judgment  thereon.     Defendant  appealed. 

Error  assigned  was  in  directing  a  verdict  for  the  plain- 
tiff. 

(7.  E.  SproiiJt,  with  him  John  E.  Gupp,  for  appellant. 

Mortimer  G.  Rhone,  with  him  A.  B.  Jackson,  for  ai>- 
pellee. 

Per  Curiam,  April  22, 1918  : 

Under  its  contract  with  the  G.  A.  Webster  Company, 
the  defendant  acquired  the  right  to  use  the  machinery 
and  equipment  of  that  company  during  the  period  of  the 
contract.  It  also  had  the  right  to  purchase  the  ma- 
chinery and  equipment,  together  witji  the  stock  and  mer- 
chandise at  a  fixed  price.  It  was  further  provided  that, 
in  case  a  petition  in  bankruptcy  was  filed  against  the 
Webster  company,  title  to  the  machinery,  equipment  and 
merchandise  should  immediately  vest  in  the  defendant 
company  upon  certain  conditions  set  forth.  The  defend- 
ant, however,  exercised  its  right  under  the  contract  and 
became  the  purchaser  of  the  property  of  the  Webster 
company,  before  any  proceedings  in  bankruptcy  were  in- 
stituted, and  its  liability  to  pay  for  the  property  the 
price  named  in  the  contract,  therefore,  became  fixed. 
The  trustee  in  bankruptcy  brought  this  suit  in  aflBrm- 
ance  of  the  contract,  and  there  was  no  interference  with 
defendant's  possession  of  the  property.    The  court  below 
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was  right  in  directing  a  verdict  for  the  plaintiff,  and  in 
overruling  defendant's  motion  for  judgment  non  ob- 
stante veredicto.  The  judgment  entered  upon  the  ver- 
dict for  the  plaintiff  is,  therefore,  affirmed. 


Citizens  Electric  Company,  Appellant,  v.  Lycom- 
ing-Edison  Company. 

Appeals — Practice,  Supreme  Oov/ri — Attachment — Violation  of 
injunction,  decree — Findings  of  fact. 

A  decree  dismissing  a  rule  for  an  attachment  sought  on  the 
ground  of  an  alleged  violation  of  an  injunction  decree,  will  not  be 
disturbed  on  appeal  where  the  lower  court,  after  a  hearing  and  upon 
careful  investigation,  found  as  a  fact  that  the  defendant  had  fully 
complied  with  its  decree. 

Argued  Feb.  18, 1918.  Appeal,  No.  285,  Jan.  T.,  1917, 
by  plaintiff,  from  order  of  C.  P.  Lycoming  Co.,  June  T., 
1913,  No.  1,  discharging  rule  to  show  why  an  attachment 
for  contempt  of  court  should  not  issue  in  case  of  Citizens 
Electric  Company  v.  Lycoming-Edison  Company.  Be- 
fore PoTTEE,  Stewart,  Fbazeb  and  Walling,  JJ.  Af- 
firmed. 

Bill  in  equity  foB  an  injunction. 

Rule  for  attachment  for  contempt  of  court.  Before 
Whitehead,  P.  J. 

From  the  record,  it  appeared  that  an  injunction  had 
been  awarded  as  prayed  for  in  the  bill ;  that  thereafter 
plaintiff  alleged  a  violation  of  the  injunction  and  a  rule 
to  show  cause  why  an  attachment  should  not  issue  was 
allowed.  After  hearing  the  evidence,  the  court  found  as 
fact  that  defendant  had  complied  with  its  former  decree 
and  discharged  the  rule  for  the  attachment.  Plaintiff 
appealed. 

Errors  assigned  were  in  dismissing  exceptions  to  find- 
ings of  fact  and  law  and  the  decree  of  the  court. 
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John  O.  Reading,  with  him  M.  C.  Rhone,  R.  F.  Allen, 
Herbert  T.  Ames,  and  Thomas  H.  Hammond,  of  Ames 
d  Hammond,  for  appellants. 

Addison  Candor,  of  Candor  d  Munson,  for  appellee. 

Pbb  Cubiam,  April  22, 1918 : 

The  appellant  in  this  case  asked  for  an  attachment 
against  the  defendant,  alleging  that  it  had  violated  the  de- 
cree of  the  court  below.  After  a  hearing,  and  upon  care- 
ful investigation,  the  trial  court  found  as  a  fact  that  the 
defendant  had  fully  complied  with  its  decree,  and  it  dis- 
missed the  rule  for  the  attachment.  We  have  not  been 
convinced  that  the  court  below  erred  in  the  conclusion 
which  it  reached  in  this  respect.  Its  decree  is,  therefore, 
affirmed,  and  this  appeal  is  dismissed  at  the  cost  of  ap- 
pellant. 


KrosMnski,  Appellant,  v.  School  District  of  the 
Borough  of  Dickson  City  et  al. 

Practice,  Supreme  Court — Appeals — Time  for  talcing  appeals. 

An  appeal  from  a  decree  dismissing  a  bill  in  equity  for  injunc- 
tion will  be  quashed  where  the  appeal  was  not  taken  until  more 
than  six  months  after  the  decree  complained  of  was  filed. 

Argued  Feb.  27, 1918.  Appeals,  Nos.  48  and  49,  Jan. 
T.,  1918,  by  plaintiff,  from  decrees  of  C.  P.  Lackawanna 
Co.,  March  T.,  1916,  Nos.  1  and  2,  dismissing  bills  in 
equity  for  an  injunction,  in  case  of  Adam  Kroshinski  v. 
The  School  District  of  the  Borough  of  Dickson  City,  and 
the  Dickson  Lumber  Company.  Before  Bbown,  C.  J., 
Potter,  Stbwaet,  Moschziskbb  and  Walling,  J  J.  Af- 
firmed. 

Motion  to  continue  preliminary  injunction.  Before 
Edwards,  P.  J. 
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Assignment  of  Errors — Opinion  of  the  Oourt    [261  Pa. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  on  final  hearing  dissolved  the  injunction 
which  it  had  issued  and  dismissed  the  bill.  Plaintiff 
appealed. 

Errors  assigned  were  in  dismissing  exceptions  to  find- 
ings of  fact  and  conclusions  of  law  and  the  decree  of  the 
court. 

George  Morrow,  for  appellant. 

Jf .  J.  Martin,  with  him  Elmer  D.  Adair,  for  appellees. 

Pbb  Curum,  April  22, 1918 : 

These  two  cases  were  disposed  of  together  below,  under 
agreement  of  counsel,  and  were  so  argued  here.  A  final 
decree  dismissing  the  bill  in  each  case  was  filed  June  6, 
1916,  more  than  six  months  before  these  appeals  were 
taken,  and  they  are,  therefore,  quashed,  without  preju- 
dice to  any  right  of  the  appellant  in  proceedings  at  law. 


Pennsylvania  State  Camp,  P.  O.  of  A.'s  Applica- 
tion. 

Beneficial  associations — Application  for  charter — Act  of  April 
29, 187^,  P.  L.  7^— Acts  of  April  6, 1893,  P.L.7  amd  lO—ConstruC' 
Hon — Intention, 

1.  A  beneficial  association  operating  on  the  supreme  and  sub- 
ordinate lodge  plan  can  not  lawfully  be  incorporated  under  the  Act 
of  April  29, 1874,  P.  L.  73,  and  an  application  for  a  charter  under 
such  act  to  the  Court  of  Common  Pleas  will  be  refused. 

2.  An  application  for  the  incorporation  of  such  a  society,  should 
be  made  under  the  Act  of  April  6,  1893,  P.  L.  10,  which  provides 
an  exclusive  method  for  the  incorporation  of  societies  operating  on 
the  supreme  and  subordinate  lodge  plan. 

3.  Two  acts  being  in  pari  materia  and  passed  at  the  same  session 
of  the  legislature  are  to  be  construed  with  reference  to  each  other. 
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Argued  March  4, 1918.  Appeal,  No.  69,  Jan.  T.,  1917, 
by  the  Pennsylvania  State  Camp,  Patriotic  Order  of 
Americans,  from  order  of  C.  P.  Berks  County,  March  T., 
1916,  No.  60,  refusing  application  for  a  charter,  in  the 
matter  of  the  Pennsylvania  State  Camp,  Patriotic  Order 
of  Americans^  Application.  Before  Beown,  C.  J.,  Pot- 
TBB,  MoscHZiSKBB,  Frazbb  and  Walling,  J  J.    Affirmed. 

Application  for  a  charter. 

Endlich,  p.  J.,  filed  the  following  opinion : 

This  is  an  application  for  the  incorporation  of  a  bene- 
ficial organization  with  i)ower  to  create  subordinate 
lodges.  It  is  made  under  and  in  conformity  with  the 
provisions  of  the  Gteneral  Incorporation  Act  of  1874  and 
its  supplements.  The  question  is  whether  it  is  grantable 
under  these  enactments,  or  whether  it  ought  to  be  made 
under  and  in  conformity  with  the  Act  of  April  6,  1893, 
P.  L.  10,  differing  in  a  variety  of  essential  details  from 
those  prescribed  by  the  former  laws. 

As  far  back  as  1890  it  was  pointed  out  by  the  Supreme 
Court,  in  Com.  v.  Equitable  Ben.  Assn.,  137  Pa.  412,  that 
the  beneficial  societies  authorized  to  be  incorporated  by 
the  Act  of  1874  were  the  kind  of  local  beneficial  associa- 
tions existing  and  well  understood  at  the  time.  And  in 
January,  1893,  it  was  decided  by  Judge  Simonton,  in 
Com.  V.  The  Order  of  Vesta,  2  D.  R.  254,  that  whilst  local 
beneficial  societies  might  be  incorporated  under  the  Act 
of  1874,  the  latter  did  not  authorize  the  incorporation  of 
beneficial  societies  operating  on  the  supreme  and  subor- 
dinate lodge  plan.  Possibly  with  a  view  to  meeting  the 
effect  of  this  decision  and  conferring  the  power  denied 
by  it,  the  Act  of  April  6, 1893,  P.  L.  7,  was  passed,  ^*de- 
fining  fraternal  and  relief  societies  and  their  status,  au- 
thorizing them  to  create  subordinate  lodges,"  etc.,  and 

applying  to  "any  association now  or  hereafter 

formed  or  organized  and  carried  on  for  the  sole  benefit 
of  its  members,"  etc.  Assuming  the  validity  of  this  leg- 
islation, it  would,  standing  alone,  doubtless  have  affected 
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Opinion  of  Court  below.  [261  Pa. 

beneficial  societies  thereafter  erected  under  the  Act  of 
1874.  But  on  the  same  day  was  approved  another  stat- 
ute: Act  of  April  6,  1893,  P.  L.  10,  "regulating  the  or- 
ganization and  incorporation  of  secret  fraternal  bene- 
ficial societies,  orders  or  associations  and  protecting  the 
rights  of  members  therein," — ^a  statute,  which  expressly 
gives  the  power  to  operate  through  supreme  and  subordi- 
nate lodges,  and  which,  as  pointed  out  by  Judge  SULZ- 
BBEGBR,  in  Lady  Foresters  of  America,  18  Distr.  780,  em- 
bodies a  complete  system  for  the  incorporation  of  such 
societies,  and  is  not  an  amendment  or  supplement  to  the 
general  incorporation  law  of  1874.  The  two  enactments 
of  1893,  being  in  pari  materia,  and  passed  at  the  same 
legislative  session,  are,  of  course,  to  be  interpreted  with 
reference  to  each  other.  (White  v.  Meadville,  177  Pa. 
643.)  If,  therefore,  the  second  enactlment  (P.  L.  10) 
provides  an  exclusive  method  of  incorporation  of  socie- 
ties operating  on  the  lodge  plan,  the  direction  of  the  first 
enactment  (P.  L.  7)  that  it  apply  to  beneficial  societies 
"hereafter  formed,"  etc.,  must  be  understood  as  contem- 
plating such  societies  formed,  etc.,  under  the  Act  of  April 
6,  1893,  P.  L.  10.  Now  it  was  held  in  Rhoads  v.  The 
HoeY-nerstown  B.  &  S.  Assn.,  82  Pa.  180,  following  John- 
ston's Est.,  33  Pa.  511,  (relating  to  statutes  revising  the 
subject-matter  of  earlier  ones  and  evidently  intended  as 
substitutes  for  them)  and  Gwinner  v.  The  Lehigh  &  D. 
G.  R.  R.  Co.,  55  Pa.  126,  (declaring  that  acts  granting  a 
right  conditioned  on  different  things  are  inconsistent 
and  that,  to  the  extent  of  such  inconsistency,  the  later 
supersedes  the  earlier),  and  in  turn  followed  by  many 
other  decisions,  that  a  later  statute  providing  a  complete 
system  for  the  incorporation  and  regulation  of  certain 
corporations  upon  conditions  differing  from  those  pre- 
scribed by  a  previous  statute,  necessarily  takes  the  place 
of  the  latter  and  affords  an  exclusive  method  of  incor- 
poration of  such  associations  thereafter.  It  is  not  ax>- 
parent  how  the  operation  of  this  principle  with  respect 
to  the  statutes  here  in  question  can  be  denied.     The  ef- 
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feet  of  it  seems  clearly  to  be  that  the  incorporation  of 'a 
beneficial  society,  to  be  conducted  on  the  lodge  plan  must 
be  under  the  Act  of  1893.  Nor  has  any  adjudication 
even  impliedly  to  the  contrary  been  pointed  out  or  come 
to  our  notice.  In  Derry  Council  Order  XJ.  A.  M.  of 
Hummelstown,  Pa.,  v.  State  Council,  197  Pa.  413,  where 
the  incorporation,  decreed  April  10, 1893,  was  under  the 
Act  of  1874,  the  question  does  not  appear  to  have  been 
mooted — ^perhaps  because  it  was  not  conceived  as  legiti- 
mately arising.  The  decision  in  re  Court  Manayunk 
No.  52  Foresters  of  America,  24  Distr.  331,  goes  only  to 
the  extent  of  holding  that  a  preexisting  unincorporated 
local  subordinate  lodge  may  be  incorporated  under  the 
Act  of  1874,  as  distinguished  from  the  creation  of  a  new 
organization  with  power  to  establish  subordinate  bodies. 
Finally,  when  in  Lady  Foresters  of  America,  18  D.  R. 
780,  already  referred  to.  Judge  Sulzbebobb  intimates 
that  the  applicants  for  incorporation  might  choose 
whether  to  proceed  under  the  Act  of  1874  or  that  of  1893, 
the  proper  understanding  of  that  remark  would  seem  to 
be  that  they  might  ask  for  incorporation  as  a  purely  local 
concern  under  the  earlier  statute,  or  as  one  operating  on 
the  lodge  system  under  the  later  statute.  The  proviso  in 
section  7  that  the  act  shall  not  apply  to  incorporated  or 
unincorporated  societies  not  accepting  it,  nor  be  under- 
stood as  requiring  them  to  accept  or  be  incorporated 
und^  it,  evidently  refers  to  societies  then  existing,  and 
has  no  bearing  upon  the  method  of  incorporation  to  be 
pursued  in  the  case  of  newly-formed  bodies.  It  seems  to 
be  in  that  sense  that  the  proviso  is  adverted  to  in  Court 
Manayunk  No.  52  Foresters  of  America,  24  D.  E.  331, 
above  cited. 

Thus^  without  laying  any  stress  upon  the  past  rulings 
of  this  court  on  the  question  presented,  we  are  led  to  the 
conclusion  that  we  are  obliged,  however  reluctantly,  to 
refuse  this  application,  because  of  its  nonconformity 
with  the  requirements  of  the  Act  of  1893. 
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Assignment  of  Error — Opinion  of  the  Court.    [261  Pa. 
The  court  refused  the  application.     The  applicant  ap- 
pealed. 

Error  assigned  was  the  order  of  the  court 

Bertram  D.  Rearick,  for  appellants. 

No  argument  or  paper  book  for  appellee. 

Pee  Curiam,  April  22, 1918  : 

This  appeal  is  dismissed,  at  appellant^s  costs,  on  the 
opinion  of  the  learned  court  below  refusing  the  applica- 
tion for  a  charter. 


Nolan's  Estate. 

Wills — Alleged  testamentary  incapacity— 'Intemperate  habits — 
Evidence — Insufficiency, 

In  an  application  for  an  issue  devisavit  vel  non  where  the  testi- 
mony shows  that  the  testator  was  a  man  of  intemperate  habits,  but 
at  the  time  of  the  execution  of  the  will  he  was  perfectly  sober  and 
sane  and  understood  exactly  what  he  was  doing  the  issue  was  prop- 
erly refused. 

Argued  March  4,  1918.  Appeal,  No.  205,  Jan.  T., 
1917,  by  Charles  J.  Nolan,  from  decree  of  O.  C.  Berks 
Co.,  June  T.,  1916,  No.  9,  refusing  issue  devisavit  vel  non, 
in  Estate  of  Francis  Reilly  Nolan,  deceased.  Before 
Brown,  C.  J.,  Potter,  Moschziskeb,  Frazbb  and  Wal- 
ling, JJ.    AflSrmed. 

Petition  for  issue  devisavit  vel  non.     Before  WiL- 
HELM,  P.  J.,  specially  presiding. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  refused  the  issue.    Petitioner  appealed. 

Error  assigned  was  the  decree  of  the  court. 
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1918.]  Arguments — Opinion  of  the  Court. 

E.  H.  Deysher,  for  appellant. 

H.  P.  Keiser,  for  John  Elwood  Lee,  appellee. 

Joseph  R.  Dickinson,  with  him  J.  Bennett  Nola/n,  for 
Edward  C.  Nolan,  Executor,  Sisters  of  St.  Francis,  and 
Reading  Trust  Co.,  Trustee  for  Matilda  McDonough,  ap 
pellees. 

Pee  Curiam,  April  22, 1918 : 

The  learned  judge  below,  specially  presiding,  found 
that  the  testator  "appeared  at  the  office  of  his  attorney, 
unaccompanied  by  any  person,  and  gave  directions  con- 
cerning the  disposition  he  desired  to  make  of  his  prop- 
erty by  will.  The  will  was  drawn  in  accordance  with 
the  directions  received  by  the  attorney.  It  was,  on  a 
subsequent  visit  to  the  office  of  the  attorney,  read  to  the 
testator,  and,  upon  being  asked  if  that  was  the  disposi- 
tion of  his  property  intended,  he  replied  that  it  was.  He 
desired  certain  persons  to  witness  the  will,  and  the  will 
was  taken  by  the  testator  and  the  son  of  the  attorney 
who  drew  it  to  thestoreof  the  witnesses  and  there  signed 
after  the  testator  had  declared  it  was  his  will.  The 
attorney  who  drew  the  will,  his  son,  and  the  two  wit- 
nesses all  testify  that  the  testator  was  not  intoxicated ; 
that  he  was  mentally  capable  at  the  time  of  its  execu- 
tion to  dispose  of  his  property  by  last  will  and  testa- 
ment." In  view  of  the  testimony  that,  though  the  tes- 
tator was  a  man  of  intemperate  habits,  he  was  at  the 
time  of  the  execution  of  his  will  perfectly  sober  and  sane 
and  understood  exactly  what  he  was  doing,  the  issue 
asked  for  was  properly  refused :  Tasker's  Est.,  205  Pa. 
455. 

Appeal  dismissed  at  appellant's  costs. 
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190     JONES  et  al.,  Appel.,  v.  WYOMISSING  CLUB. 

SyllabusH-Opinion  of  Court  below.  [261  Pa. 

Jones  et  al.,  Appellants,  v.  Wyomissing  Club  et  aL 

Equity — Real  estate — Building  restrictions — Parol  agreements — 
Notice  to  successors  in  title — Demurrer. 

A  bill  in  equity  which  alleged  that  defendants  were  yiolating  a 
parol  building  restriction  entered  into  between  certain  remote  pred- 
ecessors in  title  of  plaintiffs  and  defendants  respectively  wa?  de- 
murrable, where  the  bill  did  not  aver  that  defendants  or  any  of  their 
predecessors  in  title,  except  the  one  who  made  the  agreement,  had 
notice  thereof. 

Argued  March  4,  1918.  Appeal,  No.  136,  Jan.  T., 
1917,  by  plaintiflFs,  from  decree  of  C.  P.  Berks  Co.,  Equity 
Docket,  1917,  No.  1188,  sustaining  demurrer  and  dis- 
missing bill  in  equity  for  an  injunction  in  case  of  Mar- 
garet E.  McCarty  Jcmes  and  Eichmond  L.  Jones,  her  hus- 
band, V.  The  Wyomissing  Club,  Owner,  and  Andrew  J. 
Fink,  Contractor.  Before  Beown,  C.  J.,  Potter, 
MosGHZisKER,  Fbazbr  and  Walling,  J  J.    Affirmed. 

Bill  in  equity  for  an  injunction. 

Endlich,  p.  J.,  filed  the  following  opinion  sur  defend- 
ants' demurrer  to  the  bill. 

Mrs.  Jones,  the  principal  plaintiff,  and  the  Wyomiss- 
ing Club,  the  principal  defendant,  are  the  owners  of  ad- 
joining properties  in  the  City  of  Reading  fronting  on 
Fifth  street,  the  plaintiff  deriving  title  through  succes- 
sive holders  from  one  Sallade,  and  the  defendant  simi- 
larly from  one  Dunn.  On  plaintiffs'  property  there  is  a 
house  (plaintiffs'  residence),  and  on  defendant's  prop- 
erty there  was  one  until  recently,  when  it  was  demolished 
to  make  room  for  a  new  building. 
,  The  purpose  of  this  action  is  to  inhibit  the  defendant, 
in  the  erection  of  the  new  structure,  from  building  three 
and  one-half  feet  west  of  a  certain  line  which,  it  is  stated 
in  the  bill  as  now  amended  in  the  fourth  paragraph,  was 
in  1848  agreed  upon  as  a  building  line  by  the  then  owners 
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of  the  respective  properties  and  subsequ^itly  by  Ballade 
when  he  became  the  owner  of  and  built  upon  plaintiffs^ 
proi)erty,  the  former  also  constructing  the  north  wall  of 
his  house  (the  side  towards  plaintiffs'  property)  as  a 
party  wall,  which,  however,  is  not  alleged  to  have  been 
utilized  by  Ballade. 

Defendant  has  demurred  to  the  bill,  specifying  a  num- 
ber of  grounds,  of  which,  since  the  amendment  of  the  bill, 
the  significant  ones  are  the  seventh  and  eighth^  to  the  ef- 
fect that  the  bill  avers  neither  the  appearance  of  any 
such  agreement  and  restriction  in  the  title  of  the  prop- 
erty to  be  affected  thereby,  nor  any  notice  of  the  same  to 
defendant  or  any  of  its  predecessors  in  title  under  Dunn. 

The  portions  of  the  bill,  as  amended,  which  are  impor- 
tant for  present  purposes,  are  as  follows : 

"4.  That  on  or  about  August  30, 1848,  James  L.  Dunn, 
Esq.,  erected  the  building  on  the  comer  of  Fifth  and  Wal- 
nut streets,  which  the  defendant  club  building  is  now 
succeeding.  He  and  the  then  owner  of  the  adjoining 
property  fronting  on  Fifth  street,  now  owned  by  the 
plaintiffs,  made  an  agreement  whereby  they  established 
a  line  twenty  feet  east  of  the  street  line  for  the  legation 
of  all  future  buildings  to  be  erected  upon  these  premises. 
Pursuant  thereto  the  said  James  L.  Dunn  erected  a 
building  twenty  feet  back  from  the  street  line,  and 
erected  a  party  wall  between  him  and  the  adjoining 
owner,  the  western  end  of  which  was  twenty  feet  back 
from  the  Fifth  street  line.  That  subsequently,  to  wit,  on 
or  about  April  1,  1850,  Andrew  M.  Ballade,  Esq.,  who 
succeeded  to  the  title  of  the  premises  now  owned  by  the 
plaintiffs,  pursuant  to  and  in  compliance  with  the  said 
agreement,  built  upon  the  line  established  as  aforesaid, 
observing  the  said  building  line  and  restriction  for  the 
purpose  of  mutually  increasing  the  value  and  comforta- 
ble enjoyment  of  their  respective  premises ;  each  party 
observing  and  confirming  the  servitude  or  easement  es- 
tablished by  agreement  as  aforesaid  in  favor  of  the  es- 
tate of  the  other,  for  their  mutual  advantage  and  benefit. 
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"5.  That  notwithstanding  the  restriction  and  servi- 
tude thus  imposed  upon  the  lot  of  the  defendants,  they 
have  commenced  the  erection  of  a  building  on  said  Fifth 
street  to  extend  three  and  one-half  feet  west  of  said  cove- 
nant building  line  (being  the  line  of  plaintiffs'  resi- 
dence), established  by  the  predecessors  in  title  of  the 
parties  to  this  action  more  than  sixty  years  ago  and 
maintained  continuously  and  uninterruptedly  in  good 
faith  and  mutual  understanding  ever  since. 

"6.  That  the  said  plaintiffs  and  the  prior  owners  of 
209  North  Fifth  street  have  enjoyed,  since  said  buildings 
were  erected,  an  open  area  and  unobstructed  space  in 
front  of  said  buildings  to  the  west,  with  the  attendant 
comforts  of  light  and  air ;  and  the  owners  of  the  prop- 
erty north  of  the  Dunn  property,  in  subsequently  build- 
ing, followed  the  covenant  line  thus  established  for  fu- 
ture buildings,  as  appears  by  the  marks  upon  the  ground, 
covering  the  seven  buildings  now  thereon  erected.'^ 

In  a  bill  in  equity,  every  fact  essential  to  the  right  to 
the  relief  prayed  for  must  be  averred :  Thompson's  App., 
126  Pa.  367;  P.  S.  V.  R.  R.  Co.  v.  P.  &  R.  R.  R.  Co.,  160 
Pa.  277;  Finletter  v.  Appleton,  195  Pa.  349;  Luther  v. 
Luther,  216  Pa.  1 ;  Rittenhouse  v.  Newhard,  232  Pa.  433 ; 
Spangler  Brewing  Co.  v.  McHenry,  242  Pa.  522 ;  and  a 
demurrer  admits  only  what  is  adequately  stated  in  the 
bill,  not  conclusions  of  law  or  argumentative  or  doubtful 
inferences  from  facts  detailed:  Com.  v.  Allegheny 
Com'rs,  37  Pa.  277, 279 ;  Getty  v.  Pa.  Inst,  for  Blind,  194 
Pa.  571,  575;  Bussier  v.  Weekly,  4  Pa.  Superior  Ct.  69, 
72.  A  right  of  the  kind  here  asserted  over  another's  land 
must,  save  in  exceptional  conditions  not  found  in  this 
case,  rest  ui)on  express  agreement :  Rennyson's  App.,  94 
Pa.  147,  153,  (and  see  Haverstick  v.  Sipe,  33  Pa.  368), 
which,  in  order  to  avail  against  succeeding  owners,  must 
clearly  and  positively  appear  to  have  been  intended,  not 
only  to  bind  the  immediate  parties  to  it,  but  permanently 
to  control  the  situation:  Hubbell  v.  Warren,  8  Allen 
(Mass.)  173, 178.    Nor  is  it  or  can  it  be  disputed,  or  re- 
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quired  to  be  demonstrated  by  the  citation  of  authorities, 
that  subsequei.t  purchasers  cannot  be  affected  by  such 
agreem^it  unless  they  have  notice,  actual  or  construc- 
tive, of  the  restriction  created  thereby.  And  that  notice  / 
must  have  reached  every  one  in  the  line  of  the  title  of  the 
party  against  whom  the  right  is  asserted ;  for  if  any  one 
purchased  without  notice,  that  party,  though  himself 
visited  with  notice,  is  protected  by  the  equity  of  the  un- 
notified purchaser:  Filby  v.  Miller,  25  Pa.  264.  Of 
course,  the  fact  of  notice  is  one  which  is  bound  to  appear 
aflSrmatively  on  the  face  of  the  bill :  Finletter  v.  Apple- 
ton,  195  Pa.  349,  353;  Gilkeson  v.  Thompson,  210  Pa. 
355,  358-9,  either  by  express  and  formal  averment  or  by 
deduction  from  facts  explicitly  stated  which  admit  of  no 
other  conclusions,  so  that  from  them  the  inference  of  no- 
tice must  necessarily  follow :  Ibid. 

There  seems  to  be  in  this  bill  no  express  averment  of 
notice  of  the  alleged  agreement  or  restriction  to  defend- 
ant or  any  of  its  predecessors  in  title  under  Dunn, — 
nothing  to  suggest  such  notice  beyond  what  may  be 
argued  to  have  been  conveyed  to  them  by  the  facts  that 
the  houses  already  spoken  of  and  several  others  occupy- 
ing the  remainder  of  the  original  tract  north  of  the  Dunn 
property  stood  a  uniform  distance  back  of  the  city  build- 
ing line  and  that  the  first  one  was  built  with  a  party  wall 
on  the  north  side.  Neither  of  these  circumstances,  how- 
ever, can  be  regarded  as  conclusive  in  the  sense  above 
pointed  out.  It  is  virtually  decided  by  Judge  King  in 
Scott  V.  Burton,  2  Ashm.  312,  329-30,  that  the  mere  loca- 
tion of  the  houses  is  not  ordinarily  notice  to  a  purchaser 
of  any  restrictive  agreement  such  as  is  here  contended 
for;  and  the  same  doctrine  may  fairly  be  gathered  from 
Haverstock  v.  Sipe,  33  Pa.  368,  371 ;  Keats  v.  Hugo,  115 
Mass.  204.  As  ordinarily,  so  in  the  present  instance, 
that  location,  so  far  as  regards  anything  to  be  indicated 
by  it,  may  have  been  a  mere  matter  of  neighborly  accom- 
modation, of  personal  convenience,  of  individual  taste, 
without  any  contractual  basis  or  possibly  of  an  agree- 
Vol.  cclxi — 13 
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ment  intended  to  hold  only  the  immediate  parties  to  it. 
On  the  other  hand^  the  existence  of  the  party  wall,  ap- 
parently unused  by  the  adjoiner,  affords  no  reason  for 
believing  that  the  latter  might  not  build  out  further, — 
no  more  than  for  treating  it  as  evidencing  an  agreement 
not  to  build  higher.  The  object  in  putting  it  up  may 
well  have  been  simply  to  serve  the  then  present  conven- 
ience of  the  first  builder,  and  perhaps  the  supposed  fu- 
ture convenience  of  the  adjoiner  as  far  as  the  wall  went. 
Besides,  its  erection  being  the  act  of  one  party,  not  fol- 
lowed by  any  act  of  the  other  making  it  his  also,  it  can 
hardly  be  deemed  evidence  or  notice  of  an  agreement  be- 
tween them.  To  both  of  the  matters  in  question,  the  rule 
appears  applicable  that  a  fact  or  facts  equally  consistent 
with  two  contrary  inferences  cannot  be  accepted  as  the 
sole  basis  for  either :  Breuckmann  v.  Twibill,  89  Pa.  58, 
59 ;  Mead  v.  Conroe,  113  Pa.  220, 228 ;  Alexander  v.  Penna. 
Water  Co.,  201  Pa.  252, 256.  If  the  facts  averred  clearly 
involved  the  inference  of  notice  of  a  restrictive  agree- 
ment designed  to  be  perpetual,  there  would  be  no  need 
for  an  express  allegation  of  such  notice.  But  in  view  of 
their  inconclusiveness,  the  allegation  is  essential  to  the 
completeness  of  the  bill,  and  it  lacks  ground  for  demurrer 
under  the  authorities  above  cited. 

No  doubt  the  averments  of  this  bill  state  the  plaintiffs' 
case  as  strongly  for  her  side  as  it  can  be  stated.  It  can 
only  be  adjudged  that,  in  the  particulars  discussed,  it 
falls  short  of  what  is  needful  to  warrant  a  decree  grant- 
ing the  relief  prayed.  Hence  there  is  no  alternative  but 
to  consider  the  demurrer  in  those  particulars  to  be  good. 

The  defendants  demurred  to  the  bill. 

The  court  sustained  the  demurrer  and  dismissed  the 
bill.    Plaintiffs  appealed. 

Error  assigned  was  the  decree  of  the  court. 

J.  Milton  Miller,  with  him  C.'H.  Ruhl,  for  appellants. 

Snyder,  Zieher  d  Snyder,  for  appellees,  were  not  heard. 
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Pee  Curiam,  April  22, 1918 : 

The  agreement  upon  which  the  appellants  base  their 
right  to  an  injunction  was  in  parol,  and  there  is  no  ex- 
press averment  in  their  bill  that  the  Wyomissing  Club, 
or  any  of  its  predecessors  in  title  under  Dunn,  had  no- 
tice of  it.  The  demurrer  was,  therefore,  properly  sus- 
tained and  the  decree  dismissing  the  bill  is  affirmed,  at 
appellants^  costs. 


Quinter  v.  Quinter,  Appellant. 

Coniracia — Sales  of  real  estate — Variation  hy  parol — Measwre  of 
proof — Reforming  written  instrument — Showing  different  consider^ 
ation — Theory  of  trial — Issue — Appeals — Change  of  issue  on  ap- 
peal— Assignments  of  error — Failure  to  except, 

1.  Where  a  father-in-law  executed  a  deed  for  a  house  and  lot  to  a 
daughter-in-law  for  the  expressed  consideration  of  $2,000.00,  and  a 
week  later  executed  a  bill  of  sale  for  the  household  furniture  and 
other  personal  property  for  a  consideration  of  $75.00,  and  defendant 
paid  a  mortgage  of  $600.00  which  was  upon  the  property,  but  made 
no  further  payment  on  account  of  either  realty  or  personalty;  and 
alleged  in  a  suit  for  the  considerations  expressed  in  the  written  in- 
struments that  the  transfer  was  intended  as  a  gift  in  consideration 
of  defendant's  promise  to  pay  the  mortgage  debt ;  and  as  that  had 
been  done,  no  further  amount  was  due,  and  the  evidence  was  con- 
flicting, the  court  properly  charged  the  jury  that  the  writings  must 

prevail  unless  the  jury  were  "clearly  satisfied by  the  evidence, 

beyond  any  reasonable  doubt,  as  strongly  as  oral  testimony  can  sat- 
isfy the  mind,"  that  defendant's  statement  of  the  transaction  was 
true. 

3.  Where  in  such  case  it  was  contended  on  appeal  that  the  issue 
was  merely  one  of  showing  a  different  consideration  from  that  ex- 
pressed in  the  deed,  and  that  the  case  was  not  within  the  rule  as  to 
the  degree  of  proof  necessary  to  reform  a  written  instnmient,  but 
was  within  the  rule  that  a  different  consideration  from  that  meas- 
ured in  the  instrument  may  be  shown  by  merely  a  preponderance 
of  evidence,  but  where  it  appeared  from  the  affidavit  of  defense  that 
the  issue  was  not  that  the  consideration  was  less  than  that  expressed 
in  the  deed,  but  that  the  transfer  was  in  fact  a  gift  and  not  a  sale, 
and  where  it  further  appeared  that  the  case  was  tried  by  all  par- 
ties and  the  court  on  this  theoiy,  the  judgment  was  affirmed. 
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3.  Assignments  of  error  complaining  of  parts  of  the  charge  to  the 
jury  are  defective  where  they  do  not  show  that  exceptions  were 
taken  to  the  charge. 

Argued  March  4, 1918.  Appeal,  No.  233,  Jan.  T.,  1918, 
by  defendant,  from  judgment  of  C.  P.  Berks  Co.,  June  T., 
1917,  No.  48,  on  verdict  for  plaintiff,  in  case  of  Charles 
R.  Quinter,  Sr.,  v.  Cora  Belle  Quinter.  Before  Beown, 
C.  J.,  PoTTEE,  MoscHZiSKBE,  Peazbe  and  Walling,  JJ. 
Affirmed. 

Assumpsit  for  the  purchase  price  of  reel  estate.  Be- 
fore Endlich,  p.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |1,782.75  and  judgment  there- 
on.   Defendant  appealed. 

Errors  assigned  were  instructions  to  the  jury. 

Walter  8.  Young  and  Willia/ni  J.  Rourke,  for  appel- 
lant.— The  court  should  have  submitted  the  case  to  the 
jury  on  the  preponderance  of  the  evidence:  Holmes' 
App.,  79  Pa.  279;  Jack  v.  Dougherty,  3  Watts  151; 
Henry  v.  Zurflieh,  203  Pa.  440;  McGary  v.  McDermott, 
207  Pa.  620 ;  Buckley's  App.,  48  Pa.  491 ;  Lewis  v.  Brew- 
ster, 57  Pa.  410;  Harwood's  Est,,  23  Vt.  507. 

Henry  D.  Oreen^  with  him  Lee  Friday,  for  appellee. — 
The  chancery  rule  was  properly  applied  as  the  written 
instruments  were  unimpeached:  Woods  v.  Farmers,  10 
Watts.  195;  Rearich  v.  Swinehart,  11  Pa.  233;  McGinty 
V.  McGinty,  63  Pa.  38 ;  Plumber  v.  Guthrie,  76  Pa.  441- 
445 ;  Spencer  v.  Colt,  89  Pa.  314 ;  Rowand  v.  Finney,  96 
Pa.  192;  Murray  v.  N.  Y.,  L,  &  W.  R.  R.  Co.,  103  Pa.  37. 

Opinion  by  Mr.  Justice  Feazbb,  April  22, 1918 : 
Plaintiff  executed  to  his  daughter-in-law,  the  defend- 
ant, a  deed  for  a  house  and  lot  for  the  expressed  con- 
sideration of  two  thousand  dollars,  and  about  a  week 
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later  also  executed  a  bill  of  sale  for  the  household  furni- 
ture and  other  personal  property  on  the  premises  for  a 
consideration  of  seventy-five  dollars.  Against  the  realty 
was  a  mortgage  with  an  unpaid  balance  of  six  hundred 
dollars  which  defendant  paid,  but  made  no  further  pay- 
ment on  account  of  either  realty  or  personalty.  Plain- 
tiff sued  in  assumpsit  and  recovered  a  verdict  for  the 
entire  balance  and,  from  the  judgment  entered  thereon, 
defendant  appealed. 

The  sole  defense  set  forth  in  the  aflSdavit  of  defense  is 
that  the  transfer  of  both  real  and  personal  property  was 
intended  as  a  gift  in  consideration  of  a  promise  by  de- 
fendant to  pay  the  indebtedness  secured  by  the  mortgage 
and,  as  that  payment  had  been  made,  no  further  amount 
is  due  plaintiff.  The  evidence  adduced  at  the  trial  was 
conflicting  and  the  trial  judge  submitted  the  case  to  the 
jury  and  charged  the  writing  must  prevail  unless  the  jury 

were  "clearly  satisfied by  the  evidence  beyond  any 

reasonable  doubt,  as  strongly  as  oral  testimony  can  satis- 
fy the  mind"  that  defendant's  statement  of  the  trans- 
action was  true.  The  only  error  of  which  defendant 
complains  is  that  the  trial  judge,  by  the  language  quoted, 
placed  upon  her  the  burden  of  furnishing  a  degree  of 
proof  necessary  to  reform  a  written  instrument,  as  to 
which  it  seems  to  be  conceded  the  charge  was  not  er- 
roneous (Rowand  v.  Fihney,  96  Pa.  192;  Ott  v.  Oyer's 
Executrix,  106  Pa.  6,  17) ;  it  is,  however,  contended,  as 
the  issue  is  merely  one  of  showing  a  different  consider- 
ation from  that  expressed  in  the  deed,  the  case  is  not 
within  the  rule  stated  and  a  different  consideration  may 
be  shown  by  the  ordinary  measure  of  proof,  namely,  a 
preponderance  of  testimony.:  Henry  v.  Zurflieh,  203  Pa. 
440 ;  McGary  v.  McDermott,  207  Pa.  620. 

The  difficulty  in  defendant's  contention  is  that  the 
issue  made  up  by  the  affidavit  of  defense  was  not  that  the 
consideration  was  less  than  expressed  in  the  deed,  but 
that  the  transfer  was  a  gift  and  not  a  sale.  The  case  was 
tried  on  this  theory  and  the  trial  judge  in  his  charge  said, 
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in  referring  to  defendant's  testimony,  "She  says  that 
there  was  no  sale,  that  there  was  never  intended  to  be  a 
sale — that  there  was  a  gift,  ou  condition  of  her  payment 
of  the  $600  mortgage."  Defendant's  contention  was  in 
effect  that  the  transaction  fundamentally  differed  from 
that  appearing  from  the  face  of  the  papers  executed  by 
plaintiff  and  was,  therefore,  inconsistent  with  their 
terms.  The  case  was  tried  on  this  theory  and  no  excep- 
tion taken  to  the  charge  at  the  time  of  the  trial,  nor  was 
the  trial  judge  asked  to  give  different  instructions,  or  to 
submit  the  case  to  the  jury  on  the  theory  of  merely  an 
attempt  to  change  the  amount  of  the  consideration  in  the 
writing.  That  the  question  now  presented  was  not  raised 
by  defendant  on  the  trial  further  appears  from  the  opin- 
ion of  the  court  below  discharging  the  rule  for  a  new 
trial,  where  it  was  said :  "It  is  perfectly  clear  from  the 
record  of  this  case  that  it  was  tried  by  both  parties  and 
by  the  court  upon  the  theory  that  the  effort  was  by  parol 
evidence  to  convert  the  written  contract  of  sale  into  a 
gift  and  it  is  to  be  noted  that  there  is  no  exception  to  the 
charge  so  assuming  and  laying  down  the  chancery  rule.  It 
is  well  settled  that  it  is  too  late  after  trial  to  shift  to  an- 
other theory :  Lane  v.  Smith,  103  Pa.  415 ;  Bank  of  Potts- 
ville  V.  Schuylkill  County,  190  Pa.  188;  Taylor  v.  Sat- 
tler,  6  Pa.  Superior  Ct.  229;  Gallagher  v.  Burke,  13  Pa. 
Superior  Ct.  244, 250." 

The  assignments  of  error  are  defective  in  that  they  fail 
to  show  exceptions  taken  to  the  charge.  We  have  re- 
peatedly held  such  assignments  must  be  self-sustaining 
and  show  exceptions  were  taken  to  the  parts  assigned  for 
error :  Browarsky's  Est.,  252  Pa.  35. 

The  judgment  i^  afi&rmed. 
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Bayis,  Appellant,  v.  Edmondson. 

Negligence—Dance  hall  —  Bear  door —  Wooden  platform — Ah- 
sence  of  guard  raiU — Injury  to  mvMcian — Statement  of  claim — 
UnfamiliarUy  with  place — Stepping  out  into  darknesa-^Affidavit  of 
defense  in  nature  of  demurrer— Practice  Act  of  May  H,  1916,  P.  L. 
JfSS — Contributory  negligence — Judgment  for  defendant. 

1.  A  statement  of  claim  is  insufficient  where  it  fails  to  make  out 
a  case  clear  of  contributory  negligence  on  the  part  of  the  plaintiff. 

2.  In  an  action  against  the  owner  of  a  dance  hall  to  recover  for 
personal  injuries  resulting  from  plaintiff's  falling  off  a  platform 
adjoining  a  rear  door  of  the  hall,  the  statement  of  claim  affirma- 
tiyely  discloses  contributory  negligence  on  the  part  of  the  plaintiff 
and  judgment  was  properly  entered  for  the  defendant  where  it  was 
ayerred  that  plaintiff  was  a  musician  employed  by  the  lessee  of  the 
hall;  that  the  platform  in  question  was  three  feet  by  six  and  was 
used  during  the  dancing  by  the  dancers ;  that  some  one  other  than 
the  plaintiff  on  the  night  of  the  accident  opened  the  door  in  the 
hall  leading  to  the  platform  and  he  stepped  out  on  it  in  the  dark- 
ness, that  he  was  unable  to  see  the  ends  of  the  platform  and  stepped 
off  it  and  sustained  the  injuries  complained  of. 

Argued  March  5, 1918.  Appeal,  No.  35,  Jan.  T.,  1918, 
by  plaintiff,  from  judgment  of  C.  P.  Montour  Co.,  June 
T.,  1917,  No.  15,  entered  for  want  of  a  sufficient  state- 
ment of  claim  in  case  of  William  Elwood  Dayis  v. 
Gteorge  D.  Edmondson.  Before  Brown,  C.  J.,  Pottbb, 
MoscHZiSKBR,  Fbazbr  and  Walung,  JJ.    Affirmed. 

Trespass  for  personal  injuries. 

The  facts  appear  from  the  following  opinion  by 
Evans,  P.  J. : 

The  affidavit  of  defense  in  this  case  is  practically  a 
demurrer  to  the  plaintiflPs  statement — ^that  the  state- 
ment does  not  set  forth  a  cause  of  action  against  the  de- 
fendant. Therefore  every  material  allegation  of  fact 
stated  therein  must  be  regarded  as  true  for  the  purpose 
of  determining  the  question  now  before  the  court. 

The  "Practice  Act'^  of  May  14,  1915,  P.  L.  483,  abol- 


Digitized  by  VjOOQ IC 


200  DAVIS,  Appellant,  v.  EDMONDSON. 

Opinion  of  Court  bdow.  [261  Pa. 

ishes  a  demurrer 'as  a  possible  pleading  in  actions  of  as- 
sumpsit and  trespass^  except  for  libel  and  slander^ 
brought  in  the  Common  Pleas.  Section  4  of  the  act 
reads  as  follows: 

^'Demurrers  are  abolished.  Questions  of  law  hereto- 
fore raised  by  demurrer  shall  be  raised  in  the  affidavit 
of  defense,  as  provided  in  section  twenty.*' 

Section  20  of  the  act  reads  as  follows: 

^^The  defendant  in  the  affidavit  of  defense  may  raise 
any  question  of  law,  without  answering  the  averments  of 
fact  in  the  statement  of  claim ;  and  any  question  of  law, 
so  raised,  may  be  set  down  for  hearing,  and  disposed  of 
by  the  court.  If  in  the  opinion  of  the  court  the  decision 
of  such  question  of  law  disposes  of  the  whole  or  any  part 
of  the  claim,  the  court  may  enter  judgment  for  the  de- 
fendant, or  make  such  other  order  as  may  be  just '' 

The  plaintiff  in  this  case  claims  to  recover  damages  for 
personal  injuries  because  of  the  failure  of  the  defendant 
to  erect  a  guard  rail  around  a  platform  three  by  six  feet 
erected  in  a  private  alley  in  the  rear  of  the  opera  house 
building  in  the  Borough  of  Danville  in  this  county. 

The  facts  upon  which  the  plaintiff  bases  his  right  to 
recover  as  disclosed  by  the  statement  and  amended  state- 
ment are  as  follows : 

1.  On  and  prior  to  February  17,  1917  (date  of  acci- 
dent), the  defendant  was  the  owner  of  a  four-story  brick 
building  at  the  northeast  corner  of  Mill  and  Mahoning 
streets  in  the  Borough  of  Danville. 

2.  The  defendant  rented  a  room  on  the  ground  floor  in 
said  building  to  Mrs.  Jacobs  for  the  purpose  of  conduct- 
ing dancing  classes  and  the  holding  of  dances  therein. 

3.  During  the  time  the  room  was  so  rented  and  occu- 
pied and  at  the  time  of  the  accident  there  existed  a  nar- 
row private  alley  or  passageway  in  the  rear  of  the  build- 
ing. 

4.  A  door  opened  from  the  rear  of  the  room  directly 
on  a  wooden  platform  about  three  by  six  feet  extending 
across  the  private  alley  at  a  level  of  from  five  to  seven 
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feet  above  the  ground.  The  platform  was  directly  out- 
side of  the  door  and  doorway  in  the  rear  of  the  room 
leased  to  Mrs.  Jacobs  and  was  unguarded  by  railing  or 
barrier  of  any  kind. 

5.  During  the  time  dances  were  going  on  in  the  room 
it  was  customary  for  the  tenant  to  open  said  rear  doer 
and  for  dancers  and  musicians  and  others  attending  to 
pass  through  the  same,  go  upon,  stand  on  and  tempo- 
rarily occupy  the  said  wooden  platform. 

6.  On  the  night  of  February  17, 1917,  the  plaintiff  was 
employed  as  one  of  the  musicians  who  played  for  the 
dance  held  that  night  in  the  room  leased  to  Mrs.  Jacobs. 
During  an  intermission  between  the  dances  he  passed 
through  said  door  and  doorway,  out  on  the  said  small 
wooden  platform  and  stepped  off  and  was  injured. 

7.  The  plaintiff  was  not  familiar  with  the  said  small 
wooden  platform,  did  not  know  of  its  existence,  had 
never  been  in  the  dance  room  before  that  night. 

8.  Some  one  other  than  the  plaintiff  opened  the  door 
on  the  night  of  the  accident  and  during  an  intermission 
the  plaintiff  walked  out  through  the  open  door  on  the 
little  wooden  platform.  He  could  not  see  the  ends  there- 
of because  of  the  darkness  of  the  night  and  he  walked  off 
of  the  platform  and  was  injured. 

Upon  this  statement  of  facts  the  defendant  contends 
ID  the  affidavit  of  defense  that  the  plaintiff  is  not  entitled 
to  recover: 

1.  Because  the  statement  does  not  show  any  liability 
on  the  part  of  the  defendant,  entitling  the  plaintiff  to 
recover  the  damages  claimed. 

2.  Because  the  statement  does  not  aver  any  negligence 
upon  the  part  of  the  defendant,  making  him  liable  for 
the  damages  claimed. 

3.  Because  the  statement  shows  no  cause  of  action 
against  the  defendant. 

Upon  the  argument  on  the  part  of  the  plaintiff  it  was 
contended  that  *the  defendant  rented  his  room  for  a 
dance  hall,  knowing  that  it  would  be  used  for  such  pur- 
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pose;  that  it  had  a  doorway  in  the  rear  opening  upon 
the  narrow,  unguarded  and  unlighted  platform,  that  if 
attendants  upon  cauces  passed  through  the  doorway  and 
attempted  to  stand  on  the  platform  in  the  nighttime  they 
were  in  danger  of  stepping  off  of  the  same  by  reason  of 
its  being  unguarded  and  unlighted ;  that  he  knew  that 
the  opening  of  such  a  door  and  the  passing  out  on  this 
platform  by  those  attending  the  dance,  was  the  usual, 
ordinary  and  probable  act  to  be  expected  and  antici- 
pated; that  dancers  or  musicians  engaged  in  violent  ex- 
ercise in  a  heated  room  would  open  this  rear  door,  and 
during  intermissions  step  out  on  the  platform  to  tem- 
porarily occupy  the  same  for  air  and  relaxation,  and 
this  was  such  a  natural,  reasonable  and  probable  use  of 
!he  premises  as  should  have  been  foreseen  and  antici- 
pated and  the  danger  incident  thereto  guarded  against 
and,  the  defendant  having  failed  to  do  so,  was  guilty  of 
negligence. 

On  the  other  hand  on  the  part  of  the  defendant  it  was 
contended  that  the  plaintiff  is  not  entitled  to  recover  for 
the  following  reasons : 

1.  Because  no  negligence  is  alleged  or  shown ;  that  the 
statement  nowhere  shows  any  negligence  on  the  part  of 
the  defendant  which  would  entitle  the  plaintiff  to  re- 
cover; that  the  room  was  rented  as  shown  by  the  third 
paragraph  of  the  statement  to  Mrs.  Jacobs ;  that  the  de- 
fendant landlord  owed  no  duty  outside  of  the  room  to 
third  parties,  the  patrons  of  his  tenant ;  that  the  private 
alley  or  passageway  in  the  rear  of  the  building  paved 
with  cobble  stones  was  no  part  of  the  room  leased  and 
that  the  lease  gave  the  tenant  no  right  to  the  said  alley 
or  passageway ;  and 

2.  Because  the  plaintiff's  statement  clearly  shows  and 
convicts  him  of  contributory  negligence. 

As  the  court  views  this  case  the  plaintiff's  contributory 
negligence  as  disclosed  by  his  statement  is  decisive. 

In  the  trial  of  a  negligence  case  where  damages  are 
claimed  for  personal  injuries  the  plaintiff  is  not  required 


Digitized  by  VjOOQ IC 


DAVIS,  Appellant,  v.  EDMONDSON.  203 

1918.]  Opinion  of  Court  below, 

to  disprove  contributory  negligence  but  only  to  make  out 
a  case  clear  of  contributory  negligence.  If  he  fails  to 
make  out  a  case  clear  of  contributory  negligence  a  ver- 
dict should  be  directed  for  the  defendant.  The  universal 
rule  is  that  if  negligence  on  the  part  of  the  person  injured 
contributed  to  the  injury  he  is  not  entitled  to  recover 
therefor,  and  the  rule  applies  although  the  contributory 
negligence  is  of  a  negative  character,  such  as  a  lack  of 
vigilance :  29  Cyc.  507. 

In  the  opinion  of  the  court  the  13th,  14th,  15th  and 
16th  paragraphs  of  the  plaintiffs  statement  clearly  con- 
vict him  of  contributory  negligence.  He  was  employed 
as  one  of  the  musicians  to  play  for  the  dance  on  the 
night  of  the  accident ;  he  had  never  previously  attended 
any  of  the  dances  held  in  the  room  leased  to  Mrs.  Jacobs ; 
he  did  not  know  of  the  existence  of  the  little  three  by  six 
foot  wooden  platform  erected  across  the  private  alley  or 
passageway  in  the  rear  of  the  building.  Some  one  other 
than  the  plaintiff  opened  the  door  earlier  in  the  evening 
on  the  night  of  the  accident,  and  the  plaintiff,  a  total 
stranger  to  the  place  and  surroundings,  walked  out 
through  the  doorway  in  the  darkness  of  the  night  on  the 
little  wooden  platform  and  because  he  could  not  see  the 
ends  of  the  platform  he  stepped  off  and  was  injured. 

In  Sweeney,  Appellant,  v.  Barrett,  151  Pa.  600,  the 
syllabus  of  the  case  reads : 

In  an  action  for  damages  for  personal'  injuries  a  non- 
suit is  properly  entered  where  it  appears  that  plaintiff, 
on  a  dark  night,  stepped  from  the  rear  door  of  the  saloon 
leased  to  the  defendant  with  the  intention  of  going  on  to 
a  lot  with  which  he  was  unfamiliar,  and  turning  as  he 
stepped  out,  fell  down  an  outside  open  stairway  leading 
to  a  cellar,  there  being  no  evidence  that  the  stairway  was 
built  in  an  improper  or  unskillful  manner. 

In  Johnson  v.  Wilcox,  135  Pa.  217,  it  was  held  that 
where  a  plaintiff,  while  on  his  way  to  a  dance-room  in  the 
third  story  of  a  building  having  a  safe  entrance  by  a  well- 
lighted  hall  and  stairway,  stepi)ed  aside  through  a  door 
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on  the  second  floor  out  in  the  dark,  upon  a  platform 
which  he  thought  was  protected  by  a  railing,  but  fell  and 
was  injured,  was  guilty  of  such  contributory  negligence 
that  in  an  action  against  the  owner  of  the  building  it  was 
proper  to  direct  a  verdict  for  the  defendant. 

The  injury  of  which  the  plaintifif  complains  in  this 
case  was  so  clearly  the  result  of  his  own  carelessness 
or  negligence  that  he  is  not  entitled  to  recover.  He  did 
not  even  know  of  the  existence  of  the  platform  as  he 
walked  out  through  the  open  door  in  the  darkness  of  the 
night  and  stepped  therefrom. 

Defendant  filed  an  affidavit  of  defense  in  the  nature  of 
a  demurrer. 

The  lower  court  entered  judgment  for  the  defendant. 
Plaintiff  appealed. 

Error  assigned,  among  others,  was  in  entering  judg- 
ment for  the  defendant. 

Fredlkeler,  with  him  H.  R.  Stees,  for  appellant. 

Russell  Duane  and  H.  M.  Hinckley,  for  appellee. 

Per  Curiam,  April  22, 1918 : 

The  correct  conclusion  of  the  learned  court  below  was 
that  it  clearly  appears  from  plaintiff's  statement  of  his 
cause  of  action  that  the  injuries  he  sustained  were  due  to 
his  carelessness  or  negligence,  and  the  judgment,  which 
was  properly  entered  under  the  Act  of  May  14, 1915,  P. 
L.  483,  is  affirmed. 


Bell  V.  Jacobs,  Appellant. 

Negligence — Auiomohtle — Motorcycle — Head-on  collision  —  Oar 
driven  hy  repairman — Owner  in  car — Owner's  liability — Presump- 
Hon — Rule  of  road — Passing  to  right — Ordinance — Act  of  July 
7,  191S,  P.  L.  67S — Points  assuming  existence  of  disputed  factd^^ 
Conflicting  evidence — Contributory  negligence — Ca>se  for  jury. 
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1.  Each  driver  of  *ipproaching  vehicles  has  the  right  to  assume 
that  the  other  will  use  due  care. 

2.  There  is  a  presumption  that  an  owner  present  in  his  car  has 
power  to  control  it. 

8.  The  owner  of  a  car  is  not  relieved  of  r&ponsibility  for  its 
management  merely  because  he  is  not  personally  at  the  wheel, 
where  another  is  acting  as  driver  with  his  permission,  especially 
where  the  owner  tacitly  assents  to  the  manner  in  which  the  car  is 
driven. 

4.  One  may  not  drive  recklessly  or  with  undue  speed  even  on 
his  own  side  of  the  street  and  does  not  necessarily  escape  liability 
for  an  accident  because  he  was  on  the  proper  side. 

5.  A  city  ordinance  requiring  vehicles  to  keep  to  the  right  of 
the  centre  of  the  street  in  the  direction  in  which  th^y  are  going  is 
not  per  se  evidence  of  negligence  but  may  properly  be  considered 
in  connection  with  the  evidence  in  the  case. 

6.  The  Act  of  July  7,  1913,  P.  L.  672,  requiring  the  driver  of  a 
motor  vehicle,  when  overtaken,'  to  turn  reasonably  to  the  right  of 
the  centre  of  the  highway  allowing  the  other  vehicle  free  passage 
to  the  left,  does  not  change  the  rule  of  the  road,  or  conflict  with  an 
ordinance  requiring  approaching  vehicles  to  pass  to  the  right. 

7.  A  regulation  requiring  vehicles  to  keep  to  the  right  of  the 
centre  of  the  street  may  be  practicable  in  cities  but  not  in  country 
districts,  while  the  rule  of  turning  out  to  the -right  applies  to  both. 

8.  A  request  for  charge  which  assumes  the  existence  of  disputed 
facts  cannot  be  granted. 

9.  In  the  trial  of  an  action  for  damages  arising  from  a  collision 
between  two  vehicles  where  the  evidence  was  conflicting  as  to 
whether  plaintiff  was  on  his  right  side  of  street  at  the  time  of  the 
collision,  and  as  to  which  vehicle  ran  into  the  other,  points  assum- 
ing the  existence  of  either  contention  were  properly  refused. 

10.  In  an  action  to  recover  for  death  of  plaintiff's  husband,  a 
motorcycle  driver,  resulting  from  a  head-on  collision  with  an  auto- 
mobile while  the  former  was  ascending  a  steep  grade  after  passing 
through  a  subway  under  a  railroad  track,  the  case  was  for  the 
jury  and  a  verdict  and  judgment  for  the  plaintiff  will  be  sustained 
where  the  evidence  was  conflicting  as  to  the  respective  speeds  of 
the  two  vehicles,  and  as  to  whether  deceased  and  defendant  were 
on  their  respective  right  sides  of  the  road ;  and  it  appeared  that 
the  collision  occurred  in  daytime  after  deceased  and  defendant  had 
been  in  view  of  each  other  for  over  300  feet;  and  that  at  the  time 
of  the  collision  a  repairman,  who  was  to  make  repairs  to  the  auto- 
mobile, was  driving  it  to  see  what  repairs  were  needed,  and  that 
the  owner  sat  beside  him  but  made  no  requ^t  or  suggestion  as  to 
the  driving  of  the  car. 
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Argued  March  5, 1918.  Appeal,  No.  39,  Jan.  T.,  1918, 
by  defendant,  from  judgment  of  C.  P.  Berks  Co.,  Is^ov.  T., 
1916,  No.  30,  on  verdict  for  plaintiflf  in  case  of  Mattie  M. 
Bell  V.  William  R.  Jacobs.  Before  Brown,  C.  J.,  Pottbr, 
MoscHziSKER,  Frazeb  and  Walling,  J  J.   AflSrmed. 

Trespass  to  recover  damages  for  death  of  plaintiflPs 
husband.    Before  Endlich,  P.  J. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiflf  for  $5,000  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned^  among  others,  were  various  rulings  on 
evidence,  the  refusal  of  defendant's  points  for  charge  and 
the  refusal  of  defendant's  motion  for  judgment  non  ob- 
stante veredicto. 

Cyrus  O.  Derr,  with  him  Oliver  M.  Wolff,  for  appellant. 
— Defendant  was  entitled  to  binding  instructions :  Ben- 
ton V.  Philadelphia,  198  Pa.  396. 

The  trial  judge  erred  in  admitting  in  evidence  the  city 
ordinance  providing  that  all  vehicles  shall  keep  to  the 
right  of  the  centre  of  the  street  in  the  direction  in  which 
they  are  going :  Brooks  v.  Thomas,  17  Philadelphia  45. 

William  Kerper  Stevens,  for  appellee. — ^A  point  for 
charge  assuming  a  fact  in  dispute  cannot  be  afllrmed : 
Brunner  v.  American  Telegraph  &  Telephone  Co.,  151 
Pa.  447. 

Even  though  deceased  saw  or  is  presumed  to  have  seen 
the  automobile  on  the  wrong  side  of  the  road,  he  would 
be  justified  in  presuming  that  the  defendant  would  obey 
the  rule  of  the  road  and  get  to  the  proper  side :  Foote  v. 
American  Product  Company,  195  Pa.  190. 

In  all  cases  where  the  owner  of  an  automobile  is  pres- 
ent he  will  be  responsible  for  injuries  sustained  by  third 
persons  unless  the  operator  disobeyed  instructions,  as  the 
owner  is,  in  law,  in  control  of  the  vehicle :  Crawford  v. 
McElhinney,  154  N.  W.  Repr.  310. 
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Opinion  by  Mr.  Justice  Walling,  April  22, 1918 : 
This  is  an  action  of  trespass  for  alleged  negligence  re- 
sulting in  the  death  of  plaintiff 's  husband.  Spring  street 
extends  through  the  City  of  Reading  in  an  easterly  and 
westerly  direction  and  passes  under  the  tracks  of  the 
Philadelphia  &  Reading  Railway  by  a  rightangle  subway. 
The  paved  roadway  of  the  street  is  of  the  width  of  forty- 
two  feet  and  descends  sharply  to  the  east  as  you  approach 
the  subway  from  the  west.  On  May  20,  1916,  plaintiff's 
husband  rode  his  motorcycle  west  on  this  street,  and, 
after  passing  through  the  subway,  met  defendant's  auto- 
mobile coming  down  the  grade  and  the  vehicles  collided, 
causing  the  death  of  Mr.  Bell.  The  evidence  was  con- 
flicting; that  for  plaintiff  tended  to  show  that  the  auto- 
mobile was  moving  a:rEigh  speed  and  on  the  left  or  north 
side  of  the  street,  and  that  the  deceased  was  driving  care- 
fully and  kept  to  his  right  according  to  the  rule  of  the 
road.  Evidence  for  defendant  (appellant)  was  to  the 
effect  that  his  car  was  moving  at  moderate  s^eed  and  on 
the  right  side  of  the  road  and  that  the  deceased  came  at 
high  speed,  with  his  head  down  and  moving  in  a  zigzag 
course,  and  ran  into  defendant's  car  on  the  south  side  of 
the  street  after  it  had  come  to  a  stop.  Under  the  charge 
of  the  court,  the  verdict  established  the  truth  of  plaintiff's 
contention.  It  was  in  the  daytime  and  the  vehicles  were 
in  plain  sight  of  each  other  for  over  three  hundred  feet, 
so  the  collision  could  not  be  termed  unavoidable;  but 
whether  it  resulted  from  the  fault  of  the  deceased  or  of 
the  defendant  or  of  both  depended  upon  conflicting  evi- 
dence and  was  for  the  jury.  Each  had  the  right  to  assume 
that  the  other  would  use  due  care ;  and  it  could  not  be 
declared  as  a  matter  of  law  that  the  deceased  was,  or 
that  the  defendant  was  not,  guilty  of  negligence.  Defend- 
ant had  secured  Mr.  Fink,  an  expert  workman,  to  make 
some  repairs  to  the  automobile,  and,  before  leaving  it  at 
the  repair  shop,  they  were  taking  it  for  a  drive  to  see  what 
was  needed.  Fixik  was  acting  as  chauffeur  and  defend- 
ant sat  beside  him,  but  made  no  request  or  suggestion  us 
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to  the  driving  of  the  car.  It  was  defendant's  car  and  he 
acquiesced  in  what  Pink,  who  was  acting  for  him,  did, 
and  cannot  be  excused  because  he  was  not  personally  at 
the  wheel.  A  man  out  riding  in  his  car  is  not  relieved  from 
responsibility  for  its  management  because,  with  his  per- 
mission, another  is  acting  as  driver;  and  this  is  es- 
pecially so  where  the  owner  tacitly  assents  to  the  man- 
ner in  which  the  car  is  driven.  There  is  a  presumption, 
not  here  rebutted,  that  an  owner  present  in  his  car  has 
power  to  control  it. 

There  were  other  elements  of  negligence  charged,  aside 
from  being  on  the  wrong  side  of  the  street ;  hence,  the 
trial  judge  properly  refused  to  charge  that  the  verdict 
must  be  for  the  defendant  if  the  jury  believed  he  was 
on  the  south  (right)  side  of  the  street  at  the  time  of  the 
accident.  One  may  not  drive  recklessly  or  with  undue 
speed  even  on  his  own  side  of  the  street,  nor  necessarily 
escape  liability  for  an  accident  because  of  that  fact.  It 
is  quite  possible  that  defendant  came  down  on  the  north 
side  of  the  street  and  turned  to  the  south  side  too  late 
to  avoid  the  accident. 

It  was  a  controverted  question  which  vehicle  collided 
with  the  other,  therefore  the  points  which  assumed  that 
(he  motorcycle  ran  into  the  automobile  were  properly 
declined.  A  request  which  assumes  the  existence  of 
disputed  facts  cannot  be  granted. 

The  city  ordinance  requiring  all  vehicles  to  keep  to  the 
right  of  the  center  of  the  street  in  the  direction  in  which 
they  are  going  was  properly  admitted  in  evidence.  While 
such  ordinance  is  not  per  se  evidence  of  negligence  it  may 
he  considered  in  connection  with  the  evidence  in  the  case : 
Foote  V.  American  Product  Company,  195  Pa.  190 ;  Leder- 
man  et  ux.  v.  Penna.  R.  R.,  165  Pa.  118.  Section  13  of  the 
Act  of  July  7, 1913,  P.  L.  672,  requiring  the  driver  of  a 
motor  vehicle,  when  overtaken,  to  turn  reasonably  to  the 
right  of  the  center  of  the  highway  allowing  the  other 
vehicle  free  passage  to  the  left,  does  not  change  the  rule 
of  the  road,  nor  conflict  with  the  ordinance  in  question. 
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A  regulation  requiring  vehicles  to  keep  to  the  right  of 
the  center  of  the  street  may  be  practicable  in  cities  but 
not  in  country  districts,  while  the  rule  of  turning  out 
to  the  right  applies  to  both. 

We  will  not  review  the  action  of  the  court  below  in  re- 
fusing a  new  trial,  except  in  case  of  manifest  abuse  of 
discretion. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Peiffer's  Estate. 

Decedents'  estaies — Claim  for  services — Nursing — Evidence^^In" 
sufficiency, 

1.  Services  for  nursing  are  presumed  to  be  paid  for  periodically. 

2.  A  claim  against  a  decedent's  estate  presented  by  the  daughter- 
in-law  of  decedent  for  nursing  was  properly  disallowed  where  it  ap- 
peared that  for  a  number  of  years  claimant,  her  husband  and  de- 
cedent had  lived  together  on  the  latter's  farm;  that  the  crops  and 
income  therefrom  were  regularly  divided  between  claimant's  hus- 
band, who  was  the  tenant,  and  the  decedent ;  that  no  express  con- 
tract for  such  services  was  alleged  and  no  demand  was  shown  to 
have' been  made  by  the  claimant  in  the  lifetime  of  the  decedent, 
and  the  only  testimony  in  support  of  the  claim  were  a  number  of 
loose  and  vague  declarations  on  the  part  of  the  decedent  that  the 
claimant  should  be  paid  for  her  services;  and  the  claim  was  not 
presented  until  after  claimant's  husband,  who  was  executor  of  the 
estate,  had  been  surcharged  with  a  considerable  sum  for  misman- 
agement of  the  estate. 

Argued  March  5,  1918.  Appeal,  No.  47,  January  T., 
1918,  by  Mary  Peiffer,  from  decree  of  O.  C.  Berks  Coun- 
ty, May  T.,  1916,  No.  28,  dismissing  exceptions  to  adjudi- 
cation in  Estate  of  Edward  Peiffer,  deceased.  Before 
Brown,  C.  J.,  Pottbb,  Moschziskeb,  Pbazbr  and  Wal- 
ling, JJ.    Affirmed. 

Exceptions  to  adjudication. 

From  the  record  it  appeared  that  Mary  Peiffer,  the 
Vol.  cclxi — 14 
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wife  of  the  executor,  and  the  daughter-in-law  of  the 
decedent,  presented  a  claim  of  |2,400  for  nursing  de- 
cedent. 

The  claimant,  her  husband  and  decedent  resided  to- 
gether on  the  latter's  farm  for  many  years.  The  crops 
and  income  from  the  farm  were  regularly  divided  be- 
tween the  claimant's  husband,  who  was  the  tenant,  and 
the  decedent.  There  was  no  evidence  to  support  the 
claim  except  testimony  as  to  a  number  of  loose  and 
vague  declarations  on  the  part  of  the  decedent  that  the 
claimant  should  be  paid  for  her  services.  There  was 
evidence  that  claimant  immediately  after  the  funeral 
when  asked  what  the  estate  owed  her,  replied,  '*I  don't 
want  anything ;  I  gave  it  willingly." 

The  facts  further  appear  from  the  following  opinion 

of  SCHABPFBR,  P.  J. 

We  have  carefully  examined  again,  the  evidence  bear- 
ing on  this  claim,  and  we  do  not  see  how  in  the  light  of  it 
we  can  sustain  the  exceptions  filed  here.  The  testimony 
shows,  that  the  claimant  and  her  husband,  occupied  this 
farm  with  the  decedent  for  many  years,  and  that  they 
lived  together  on  it  as  one  family,  up  to  the  time  of  his 
death.  In  view  of  this  family  relation,  the  testimony — 
loose  expressions  of  gratitude  and  appreciation  and  of  a 
desire  that  she  should  be  paid,  and  the  like:  Wise  v. 
Martin,  232  Pa.  159 — is  of  a  character,  which  is  always 
regarded  as  insufficient  to  support  a  claim  of  this  nature. 
No  express  contract  is  even  alleged,  and  no  demand  is 
shown  to  have  been  made  by  the  claimant  in  the  lifetime 
of  the  decedent.  Services  for  nursing  are  presumed  to 
be  periodically  paid:  Cummiskey's  Est.,  224  Pa.  509, 
and  it  is  almost  incredible,  that  the  decedent  should 
receive  his  share  of  income  of  the  farm  from  the  claim- 
ant's husband  who  had  the  sole  control  of  the  same,  for 
this  period  of  two  and  one-half  years,  during  which  she 
rendered  these  services,  and  not  some  settlement  be 
made  for  the  nursing,  if  payment  was  contemplated  by 
the  parties.    The  facts  and  circumstances  surrounding 
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this  whole  case  justify  the  conclusion  that  these  services 
were  either  voluntarily  i)erformed  by  the  claimant  by 
reason  of  the  relation  existing  between  her  and  her 
father-in-law,  the  decedent,  or  were  paid  for  at  stated 
periods  when  they  were  due ;  and  that  this  claim  would 
not  have  been  made,  if  claimant's  husband,  the  account- 
ant, to  whom  the  farm  was  devised  had  not  been  charged 
with  the  mismanagement  of  the  estate,  and  finally  sur- 
charged with  the  sum  of  $1,442.19. 

Despite  the  earnest  and  exhaustive  argument  of  coun- 
sel for  the  exceptions,  we  are  constrained  to  dismiss 
them,  and  confirm  the  distribution  absolutely. 

The  lower  court  dismissed  the  exceptions  to  the  adju- 
dication.    Mary  Peiffer  appealed. 

Error  assigned  was  in  dismissing  exceptions  to  the 
adjudication. 

William  Kerper  Stevens,  for  appellant. 

W,  8,  Rothermel  and  W.  E.  Sharman,  for  appellees, 
were  not  heard. 

Per  Curiam,  April  22,  1918 : 

For  the  reasons  given  by  the  learned  court  below  for 
disallowing  appellant's  claim  for  services,  her  api)eal 
from  its  disallowance  is  dismissed,  at  her  costs. 


Pennsylvania  Power  Company,  Appellant,  v.  Pub- 
lic Service  CJonunission. 

Corporations — Water  companies — Application  for  charter — Req- 
uisites of — Act  of  June  7,  1907,  P.  L,  i5S — Public  Service  Com- 
mission— Jurisdiction. 

1.  Under  the  Act  of  »Tiinc  7,  1907,  P.  L.  455,  which  requires  that 
an  application  for  a  charter  for  a  water  company  shall  state  the 
name  "of  the  river,  stream,  or  other  body  of  water  from  which  it  is 
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proposed  to  take  or  use  water,  or  water  power,  and  as  near  as  may 
be  the  points  on  said  river,  stream  or  other  body  of  water  between 
which  said  water,  or  water  power  is  proposed  to  be  taken,"  the 
precise  location  of  a  dam  or  dams  proposed  to  be  built  need  not 
be  set  forth. 

2.  If  an  application  for  a  charter  for  a  water  company  sets 
forth  the  name  of  a  stream,  and  states  that  it  is  proposed  to  con- 
struct a  dam  or  dams  across  the  stream  located  between  two  points 
designated,  and  such  application  has  been  approved  by  the  water 
supply  commission  after  the  consideration  of  plans  showing  a  cer- 
tain number  of  dams  at  designated  points,  the  Public  Service  Com- 
mission may  subsequently,  in  passing  upon  the  incorporation  of 
the  company,  approve  of  the  application  although  an  amended  plan 
is  produced  to  them  showing  a  smaller  number  of  dams,  and  that 
one  of  the  proposed  dams  would  be  constructed  at  a  less  height  than 
that  shown  on  the  original  plan. 

8.  The  Public  Service  Commission  is  not  invested  with  authority 
to  regulate  the  erection  of  dams  or  the  development  of  the  water 
power  resources  of  the  State;  that  is  a  subject  over  which  the 
Water  Supply  Commission  has  jurisdiction,  and  such  commission 
may  pass  upon  the  final  plans  after  the  incorporation  of  the  com- 
pany, and  when  its  wo^  is  undertaken. 

4.  An  appellate  court  will  not  reverse  an  order  approving  the 
incorporation  of  a  water  company  where  it  appears  that  the  ap- 
plication had  been  approved  by  the  water  supply  commission,  that 
the  Public  Service  Commission  had  heard  evidence  relating  to  the 
question  in  controversy,  that  elaborate  arguments  were  presented, 
and  that  the  action  of  the  Water  Supply  Commission  was  considered, 
and  such  presentation  of  the  facts  made  as  enabled  the  Public 
Service  Commission  to  act  intelligently  on  the  subject. 

5.  An  order  of  the  Public  Service  Commission  approving  an 
application  for  a  charter  of  a  water  company  will  not  be  reversed 
at  the  instance  of  an  older  company  supplying  power  merely  be- 
cause the  new  company  would  be  a  competitor  in  a  field  theretofore 
exclusively  occupied  by  the  older  company.  It  is  not  a  matter  of 
public  policy  to  prohibit  competition. 

6.  The  question  of  intrusion  is  a  subject  for  consideration  by  the 
Public  Service  Commission  when  the  new  company  shall  in  the 
development  of  its  business  propose  to  supply  power. 

7.  An  order  of  the  Public  Service  Commission  approving  the  in- 
corporation of  a  water  company  will  not  be  reversed  at  the  in- 
stance of  intervening  landowners  on  the  allegation  that^the  com- 
mission did  not  open  the  hearing  for  the  purpose  of  taking  testi- 
mony in  support  of  the  averments  in  the  petition  of  the  intervenors, . 
where  it  appears  that  notice  of  the  hearing  had  been  given,  that  the 
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intervenors  did  not  appear  until  the  testimony  had  been  concluded, 
and  that  the  matters  alleged  had  been  brought  to  the  attention  of 
the  commission,  and  considered  by  it. 

8.  The  fact  that  notice  of  an  application  of  a  water  company  for 
a  charter  does  not  conform  to  the  rule  prescribed  by  the  Public 
Service  Commission,  is  not  a  ground  for  reversing  an  order  ap- 
proving the  application,  where  it  appears  that  the  commission  held 
that  the  notice  was  sufficient,  and  that  the  parties  in  interest  had 
been  heard,  and  all  the  questions  raised  had  been  considered. 

9.  The  notice  prescribed  by  the  commission  was  adopted  to  secure 
uniformity  in  the  procedure  for  a  charter  merely,  and  has  not  the 
effect  of  positive  law. 

Argued  March  6,  1918.  Appeals,  Nos.  6  and  7,  May 
T.,  1918,  by  Pennsylvania  Power  Company,  protestant, 
from  order  of  Superior  Court,  March  T.,  1917,  No,  9, 
affirming  order  of  the  Public  Service  Commission,  ap- 
proving application  of  charter  in  case  of  Pennsylvania 
Power  Company  v.  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania.  Before  Beown, 
C.  J.,  PoTTBB,  MoscHzisKEB,  Feazbb  and  Walling,  JJ. 

Appeal  from  Superior  Court. 

Application  for  approval  of  charter. 

From  the  record  it  appeared  that  the  material  i)or- 
tions  of  the  application  were  as  follows : 

"1st.  The  name  of  the  proposed  corporation  is  Conno- 
quenessing  Power  Company. 

"2d.  Said  corporation  is  formed  for  the  purpose  of  the 
supply,  storage  or  transportation  of  water  and  water 
power  for  commercial  and  manufacturing  purposes  in  the 
Township  of  Wayne,  County  of  Lawrence  and  State  of 
Pennsylvania. 

"3d.  The  name  of  the  river,  stream,  or  other  body  of 
water,  from  which  it  is  proposed  to  take  or  use  water  and 
water  power,  and,  as  near  as  may  be,  tLe  points  on  said 
river,  stream  or  other  body  of  water  between  which  said 
water  and  water  power  is  proposed  to  be  taken,  or  used,  is 
as  follows,  viz :  It  is  proposed  to  take  and  store  the  waters 
of  the  Connoquenessing  creek  and  its  tributaries  by  means 
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of  a  dam  or  dams  across  said  stream  located  between  the 
mouth  of  said  Connoquenessing  creek  at  its  junction  with 
the  Beaver  river  and  a  point  at  or  near  the  mouth  of 
Slippery  Rock  creek,  a  tributary  of  said  Connoquenessing 
creek  in  Wayne  Township,  Lawrence  County,  Pennsyl- 
vania, in  a  reservoir,  extending  up  and  along  said  Conno- 
quenessing creek  to  Walker's  Mill,  North  Sewickley 
Township,  Beaver  County. 

"It  is  also  proposed  to  take  and  store  the  waters  of 
Brush  creek,  a  tributary  of  the  said  Connoquenessing 
creek  by  the  construction  of  a  dam  across  said  Brush 
creek,  at  a  point  two  and  one-half  (2%)  miles  from  its 
mouth  in  the  Township  of  Marion,  Beaver  County,  in  a 
reservoir  extending  up  and  along  said  Brush  creek  for 
a  distance  of  eleven  (11)  miles. 

"It  is  also  proposed  to  take  and  store  the  waters  of  the 
Little  Connoquenessing  creek,  a  tributary  of  the  said 
Connoquenessing  creek  by  the  construction  of  a  dam 
across  said  Little  Connoquenessing  creek  at  a  i>oint  two 
(2)  miles  from  its  mouth  in  Jackson  Township,  Butler 
County,  in  a  reservoir,  extending  up  and  along  said  Lit- 
tle Connoquenessing  creek,  for  a  distance  of  nine  (9) 
miles. 

"4th.  The  business  of  said  corporation  is  to  be  trans- 
acted in  Pittsburgh,  Pennsylvania.'^ 

The  original  protest  of  the  Pennsylvania  Power  Com- 
pany set  forth  that  it  was  a  hydroelectric  company  ex- 
isting under  and  by  virtue  of  the  laws  of  Pennsylvania, 
and  that  it  had  a  hydroelectric  plant  at  Ellwood  City, 
Lawrence  County,  Pennsylvania,  where  it  generated 
electrical  current  for  sale  in  the  borough,  cities  and 
townships  of  the  State.  That  the  service  rendered  by  it 
was  reasonable  and  adequate,  and  that  the  rates  were 
just  and  reasonable.  That  the  incorporation  of  the  ap- 
plicant would  seriously  interfere  with  the  water  rights, 
dams,  power  houses  and  facilities  of  the  protestant;  and 
further  that  the  incorporation  of  the  applicant  is  neither 
necessary  or  proper,  because  the  protestant  is  already 
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willing  to  offer  all  the  prospective  customers  in  this  dis- 
trict a  reasonable  and  adequate  service  at  reasonable 
rates,  and  the  incorporation  of  the  applicant  would  only 
lead  to  ruinous  competition. 

The  protest  ended  with  a  prayer  that  the  protestant 
be  allowed  to  submit  evidence  of  its  contention  and  that 
no  final  action  be  taken  until  it  had  an  opportunity  to 
be  heard. 

The  petitioner  amended  its  application,  and  to  the 
amended  application  the  protestant  filed  another  pro- 
test, wherein  all  the  original  reasons  were  reaffirmed. 
In  addition,  it  was  pointed  out  that  the  rules  of  practice 
had  not  been  complied  with,  that  the  statement  of  the 
purpose  of  the  company  was  not  in  accordance  with  the 
articles  of  association  as  certified  by  the  secretary  of  the 
Commonwealth,  and  in  general  that  the  application  was 
so  indefinite  that  the  commission  could  not  entertain  the 
application. 

After  several  hearings  the  commission  handed  down  a 
pro  forma  report  and  order,  in  which  it  was  stated  that 
the  Pennsylvania  Power  Company  had  appeared  as  a 
protestant  and  after  a  hearing  the  commission  found  and 
determined  that  the  granting  of  the  application  is  proper 
for  the  service,  accommodation,  convenience  and  safety 
of  the  public  and  a  certificate  of  public  convenience 
should  issue  evidencing  the  approval  of  the  incorpora- 
tion.   A  certificate  of  public  convenience  was  issued. 

From  this  report  and  order  and  certificate  of  public 
convenience  the  Pennsylvania  Power  Company  as  a 
protestant  appealed. 

Further  facts  appear  in  Penna.  Power  Co.  v.  Public 
Service  Commission,  66  Pa.  Superior  Ct.  448,  and  from 
the  following  opinion  of  the  Sui)erior  Court,  by  Hender- 
son, J. : 

This  case  comes  up  by  appeal  of  the  Pennsylvania 
Power  Company  from  an  order  of  the  Public  Service 
Commission  approving  the  incorporation  of  the  Con- 
noquenessing  Power  Company,  the  object  of  which  is 
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the  supply,  storage  or  transportation  of  water  and 
water  power  for  commercial  and  manufacturing  purposes 
in  the  Township  of  Wayne  in  the  County  of  Lawrence. 
The  plan  involves  the  construction  of  a  dam  or  dams 
on  Connoquenessing  creek  and  the  development  of  elec- 
trical i)ower  by  means  of  water  power  as  authorized  by 
the  Act  of  July  2,  1895,  P.  L.  425.  The  appellant  is  a 
power  company  owning  a  dam  in  Connoquenessing  creek 
at  EUwood  City,  at  which  it  has  a  power  plant  for  the 
generation  of  electricity  which  it  supplies  to  EUwood 
City  and  other  places  in  the  vicinity.  B.  C.  Coleman  and 
six  other  persons,  owners  of  farms  in  New  Sewickley 
Township,  Beaver  County,  through  whose  lands  Brush 
creek,  a  tributary  of  Slippery  Rock  creek,  runs  were  on 
their  petition  permitted  to  intervene  as  appellantis  after 
the  appeal  taken  by  the  Pennsylvania  Power  Company. 
The  complaint  of  the  appellant  is  that  the  findings  and 
determinations  of  the  commission  are  not  in,  conformity 
to  law  and  are  unreasonable  and  based  on  incompetent 
testimony  materially  affecting  the  findings  and  determi- 
nations. The  lack  of  conformity  to  law  relied  on,  it  is 
urged  by  the  appellant,  is  found  in  the  discrepancy  be- 
tween the  project  in  the  articles  of  association  approved 
by  the  Water  Supply  Commission  and  the  plan  presented 
to  the  Public  Service  Commission.  The  promoters  of 
the  new  company  presented  their  plan  to  the  Water  Sup- 
ply Commission  as  required  by  the  Act  of  June  7, 1907, 
P.  L.  455,  which  body  approved  of  the  project  after  a  pro- 
tracted examination  and  consideration  of  the  scheme  in 
the  course  of  which  there  was  submitted  a  plan  for  the 
development  of  the  water  power  of  Connoquenessing 
creek  and  some  of  its  tributaries  according  to  which  it 
was  proposed  to  work  in  the  practical  operation  of  the 
company  when  incorporated.  After  the  approval  of  the 
plan  by  the  Water  Supply  Commission  and  a  more  definite 
consideration  of  the  subject  it  was  deemed  advisable  to 
change  the  plan  so  that  a  smaller  number  of  dams  would 
be  erected  and  a  dam  on  the  creek  near  its  confluence 
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with  the  Beaver  river  would  be  constructed  of  a  less 
height  than  was  first  proposed.  This  amended  plan  the 
appellant  contends  was  a  different  (me  in  essential  re- 
spects from  that  placed  before  the  Water  Supply  Commis- 
sion and  their  application  to  the  Public  Service  Commis- 
sion was  for  the  approval  of  "a  more  facially  valid  record 
of  incorporation  so  they  might  use  it  as  a  cloak  to  their 
unlawful  actions."  The  argument  is  based  in  part  on 
the  assumption  that  the  application  for  such  a  charter 
should  specify  the  exact  rivers,  etc.,  and  the  ^^precise 
points"  thereon  where  the  water  or  water  power  is  to  be 
taken.  The  first  section  of  the  Act  of  1907  provides 
that  "no  application  for  a  charter  for  a  corporation  for 
a  supply  of  water  for  the  public  or  for  the  supply,  stor- 
age and  transportation  of  water  or  water  power  for  com- 
mercial and  manufacturing  purposes  or  for  any  other 
water  or  water  power  company  shall  be  approved  by  the 
governor  nor  shall  letters  patent  be  issued  thereon  unless 
said  application  is  first  submitted  to  and  has  received 
the  approval  of  a  majority  of  the  members  of  the  water 
supply  commission,  nor  unless  such  application  shall 
contain  in  addition  to  the  statements  now  required  to  be 
made  the  name  of  the  river,  stream  or  other  body  of 
water  from  which  it  is  proposed  to  take  or  use  water  or 
water  power  and  as  near  as  may  be  the  points  on  said 
river,  stream  or  other  body  of  water  between  which  said 
water  or  water  power  is  proposed  to  be  taken."  It  was 
manifestly  not  the  intention  of  the  legislature  to  require 
that  the  precise  location  of  a  dam  should  be  fixed  by  law 
before  the  incorporation  of  the  company.  The  location 
'  was  only  to  be  stated  "as  near  as  may  be."  It  is  easily 
seen  that  it  might  be  ascertained  from  a  test  that  the 
particular  site  selected  was  not  suitable  for  the  support 
of  a  dam  wall  and  that  a  change  of  place  would  be  neces- 
sary. Some  leeway  was  therefore  allowed  to  meet  such 
or  perhaps  other  contingencies.  Moreover,  the  Act  of 
June  25,  1913,  P.  L.  555,  regulates  the  construction  of 
dams  and  provides  that  none  shall  be  erected  without  the 
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consent  or  permit  of  the  Water  Supply  Commission  in 
writing  previously  obtained.  It  is  further  provided  that 
the  commission  shall  have  power  not  only  to  grant  or 
withhold  consent,  but  may  incorporate  and  make  a  part 
of  said  consent  or  permit  such  conditions,  regulations 
and  restrictions  as  may  be  deemed  by  it  advisable;  and 
no  construction  of  such  works  shall  be  undertaken  or 
prosecuted  except  in  accordance  with  the  terms,  con- 
ditions, regulations  and  restrictions  of  such  consent  or 
permit  and  such  rules  and  regulations  with  regard  there- 
to as  may  be  prescribed  by  the  commission.  It  will  be 
seen,  therefore,  that  the  matter  of  definite  plans  for  the 
development  of  the  work  of  a  water  power  company  is 
subject  to  the  control  of  the  Water  Supply  Commission 
which  control  is  to  operate  after  the  incorporation  of  the 
company  and  when  its  work  is  undertaken.  The  Public 
Service  Commission  in  approving  the  charter  did  not  in- 
clude the  approval  of  a  plan  for  the  development  of  the 
company's  business.  It  is  not  invested  with  authority  to 
regulate  the  erection  of  dams  or  the  development  of  the 
water  power  resources  of  the  State.  That  is  a  subject 
over  which  the  Water  Supply  Commission  has  jurisdic- 
tion. The  suggested  change  in  the  plan  as  to  the  number 
of  dams  or  the  height  of  the  dams  as  made  to  the  Public 
Service  Commission  was  not  a  matter  of  consequence, 
therefore,  nor  in  any  sense  illegal.  The  authority  of  the 
Water  Supply  Commission  to  impose  regulations  and 
conditions  to  be  observed  by  a  corporation  proposing  to 
develop  the  water  power  of  a  stream  is  broad  as  shown 
by  the  language  of  the  statute.  It  is  unnecessary  to  here 
consider  its  extent.  It  has  undoubted  authority  to  attach 
any  of  the  conditions  necessary  to  carry  out  the  pur- 
poses of  -the  legislation  on  the  subject  with  a  view  to  the 
protection  of  the  rights  of  the  public  and  of  individuals 
or  companies  having  vested  interests. 

It  is  further  objected  that  the  order  was  made  with- 
out evidence  or  against  the  weight  of  the  evidence.  An 
examination  of  the  voluminous  record  does  not  lead  us 
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to  that  conclusion.  The  applicants  for  the  charter  had 
the  deliberate  approval  of  their  plan  by  the  Water  Sup- 
ply Commission.  Evidence  was  taken  on  the  questions 
involved  and  the  commission  was  aided  by  the  discussion 
of  able  counsel  on  the  respective  sides.  The  statute  does 
not  declare  what  evidence  shall  be  sufficient  to  induce 
the  commission  to  act;  nor  does  it  require  that  evidence 
be  'taken  under  all  circumstances.  Some  applications 
may  be  of  such  character  as  to  render  that  course  en- 
tirely unnecessary.  The  geographical  and  topographical 
conditions  involved  in  such  a  case  may  be  within  the 
knowledge  of  members  of  the  commission  and  it  would 
be  manifestly  impracticable  to  declare  by  legislative  en- 
actment or  judicial  decree  just  how  the  Public  Service 
Commission  should  acquire  the  information  which  would 
lead  it  to  a  determination  of  a  particular  case.  Section 
18  of  Article  V  of  the  statute  provides  that  "when  ap- 
plications shall  be  made  to  the  commission  by  any  pub- 
lic service  company  for  any  approval  under  any  of  the 

provisions  of  this  act such  approval  in  each  and 

every  such  case  or  kind  of  application  shall  be  given  only 
if  and  when  the  said  commission  shall  find  or  determine 
that  the  granting  or  approval  of  such  application  is 
necessary  or  proper  for  the  service,  accommodation,  con- 
venience or  safety  of  the  public."  The  nineteenth  section 
of  the  same  article  authorizes  the  commission  to  hold 
such  hearings  and  to  examine  such  witnesses  and  make 
such  inquiries,  physical  examinations,  valuations  and  in- 
vestigations as  it  may  deem  necessary  or  proper  in  en- 
abling it  to  reach  a  determination.  It  is  sufficient  to  saj 
with  respect  to  the  pending  controversy  that  there  was 
evidence  before  the  commission  which  was  heard,  that 
elaborate  arguments  were  presented;  that  the  action 
of  the  Water  Supply  Commission  was  considered  and 
such  a  presentation  of  the  facts  made  as  enabled  the 
Public  Service  Commission  to  act  intelligently  on  the 
subject.    It  is  not  the  function  of  this  court  on  such  an 
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appeal  to  reverse  the  action  taken  because  a  different 
result  might  have  been  reached  with  greater  propriety. 

It  is  further  urged  that  the  granting  of  the  application 
ought  not  to  be  approved  because  it  does  not  appear  in 
the  case  that  it  was  proper  for  the  accommodation,  con- 
venience or  safety  of  the  public,  the  substance  of  the 
appellant's  argument  being  that  there  is  evidence  of  ade- 
quate service  of  electrical  power  in  the  district  proposed 
to  be  served  by  the  Connoquenessing  Power  Company ; 
that  the  new  company  will  be  a  competitor  in  a  field 
theretofore  exclusively  occupied  by  the  appellant  and 
that  such  competition  is  contrary  to  the  policy  of  the 
law.  With  respect  "to  this  objection  it  may  be  said  that 
it  is  not  a  matter  of  public  policy  to  prohibit  competi- 
tion. It  has  not  been  declared  by  the  legislature  nor 
decided  by  the  courts  that  a  public  service  company  en- 
tering into  business  in  a  particular  locality  necessarily 
acquires  an  exclusive  and  permanent  right  to  prosecution 
of  a  business  of  that  kind  over  an  area  which  it  might 
consider  its  exclusive  territory.  Moreover,  the  matter 
of  intrusion  into  the  appellant's  locality  is  a  subject  for 
consideration  by  the  Public  Service  Commission  when 
the  company  shall  have  reached  a  stage  in  the  develop- 
ment of  its  business  where  it  proposes  to  supply  power. 
It  was  probably  apparent  to  that  body  there  was  a  large 
field  in  that  section  of  the  State  for  the  use  of  electricity 
and  that  the  increase  of  the  supply  would  stimulate  the 
development  of  manufactories.  It  was  not  shown  in  the 
case  and  the  fact  probably  does  not  exist  in  the  Common- 
wealth, that  there  is  an  excess  of  power  for  industrial 
activity.  It  may  be  as  contended  that  the  cost  of  the 
proposed  enterprise  will  be  such  that  the  returns  from 
the  investment  will  be  unprofitable.  That  is  a  matter 
for  future  determination,  of  course,  but  we  think  the 
commission  cannot  be  expected  to  have  a  demonstration 
of  the  financial  possibilities  of  an  enterprise  before  it 
gives  its  approval  thei^eto.  It  does  not  warrant  the  suc- 
cess of  such  a  project. 
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The  complaint  of  the  intervening  appellants  is  that 
the  Public  Service  Commission  did  not  open  the  hearing 
for  the  purpose  of  taking  testimony  in  support  of  the 
allegations  set  forth  in  their  petition  to  the  Public  Serv- 
ice Commission  and  that  the  commission  erred  in  enter- 
ing the  order  of  May  10,  1916,  approving  the  incorpo- 
ration of  the  water  power  company.  The  answer  of 
the  Public  Service  Commission  to  the  petition  of  the 
landowners  to  intervene  sets  forth  that  the  order  of  the 
commission  was  made  "after  public  hearing  held  upon 
due  notice  and  after  careful  consideration  of  all  evidence 
which  could  in  any  wise  affect  the  decision  of  the  com- 
mission" and  in  reply  to  the  complaint  of  the  refusal  of 
the  commission  to  open  the  hearing  the  answer  avers 
"that  notice  of  the  hearing  on  the  application  before  it, 
was  given  as  required  by  law ;  that  the  petitioners  did 
not  avail  themselves  of  the  opportunity  presented  to  ap- 
pear before  the  commission  until  the  testimony  had  been 
concluded  and  that  proof  of  the  matter  raised  by  the  pe- 
titioners here  could  not  have  altered  the  decision  of  the 
commission  for  the  reason  that  the  facts  stated  had  been 
brought  to  the  attention  of  the  commission  and  considered 
by  it  and  were  not  material  or  relevant  to  the  issue  raised 
by  the  petition  for  a  certificate  of  public  convenience.'^ 
It  thus  appears  that  the  subject  in  which  the  intervenors 
were  interested  was  brought  to  the  attention  of  the  com- 
mission, was  discussed  before  the  commission  and  that 
the  order  was  made  in  the  light  of  the  conditions  exist- 
ing on  the  ground.  It  is  further  to  be  noted  that  the 
work  contemplated  by  this  power  company  does  not  in- 
clude the  erection  of  dams  on  Brush  creek  and  that  any 
dams  to  be  hereafter  erected  are  to  be  subject  to  the  ap- 
proval of  the  Water  Supply  Commission.  The  rights  of 
the  intervenors  as  landowners  are  protected  by  the 
statutes  authorizing  the  creation  of  the  company :  Brum- 
baugh V.  Raystown  Water  Power  Co.,  254  Pa.  215. 
There  is  no  ground  for  a  supposition  that  the  action  of 
the  Public  Service  Commission  would  have  been  affected 
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by  additional  evidence  as  to  the  relation  of  the  water 
power  project  to  the  property  of  the  landowners  on 
Brush  creek.  The  notice  of  the  application  of  the  water 
power  company  for  a  charter  did  not  conform  to  the  rule 
prescribed  by  the  Public  Service  CJommission  but  that 
rule  was  adopted  to  secure  uniformity  in  the  procedure 
for  a  charter  merely  and  has  not  the  effect  of  positive 
law.  The  commission  has  held  the  notice  to  be  sufficient, 
the  parties  in  interest  have  been  heard,  all  the  questions 
raised  have  been  considered  and  on  the  facts  presented 
the  action  of  the  Public  Service  Commission  cannot  be 
held  to  be  illegal.  That  it  is  unreasonable  has  not  been 
made  clear.  After  a  review  of  the  whole  case  we  are  of 
the  opinion  that  the  order  of  the  Public  Service  Com- 
mission should  be  approved  and  the  appeal  dismissed  at 
the  cost  of  the  appellant.    It  is  so  ordered. 

The  Superior  Court  affirmed  the  order  of  the  Public 
Service  Commission.  Pennsylvania  Power  Company  ap- 
pealed. 

Error  assigned,  among  others,  was  the  judgment  of  the 
Superior  Court. 

Ralph  J.  Baker,  with  him  Douglass  D,  Storey,  for  ap- 
pellant. 

J.  E,  B.  Cunningham,  with  him  Berne  H.  Evans, 
Frank  M.  Eastman,  Joseph  H.  Thompson  and  W.  N. 
Trinkle,  for  Connoquenessing  Power  Company,  inter- 
vening appellee. 

Per  Curiam,  April  22, 1918 : 

These  two  appeals  were  heard  together.  Each  is  dis- 
missed, at  appellant's  costs,  on  the  opinion  of  the  Su- 
perior Court  sustaining  the  action  of  the  Public  Service 
Commission. 
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1918.]  Syllabus— Statement  of  Facts. 

Reisher's  Estate. 

WUU — Construction — Intention — Codicil  —  Reference  to  will  — 
Incorporation  hy  reference — Devise  subject  to  "restriction"  in  will 
— Devise  hy  impliccUion, 

1.  Where  a  codicil  refers  to  restrictions  in  the  body  of  the  will 
such  reference  is  to  be  given  the  same  force  and  effect  as  though 
the  restrictions  had  been  set  out  in  totidem  verbis  immediately  fol- 
lowing the  gift  itself,  since  will  and  codicil  constitute  but  one  in- 
strument and  are  to  be  construed  together. 

2.  In  its  popular  sense  the  word  "restriction**  means  limitation 
or  qualification  of  something  paid. 

3.  A  devise,  although  not  formally  expressed  in  the  will  may  be 
implied  where  it  is  needed  in  order  to  carry  out  the  intention  of 
the  testator;  but  such  implication  never  arises  where  it  contra- 
dicts some  expression  of  intention,  and  only  when  it  affords  such  a 
strong  probability  that  an  intention  to  the  contrary  cannot  be  sup- 
posed. 

4.  Testator  devised  certain  real  estate  in  equal  shares  to  his  two 
sons  for  life,  and  in  the  event  of  the  death  of  either  son,  gave  one- 
half  in  remainder  to  the  youngest  daughter  of  the  first  son  and  the 
other  half  to  the  children  of  the  second  son.  By  codicil  testator 
provided  **the  whole  bequest  in  my  will  to  my  first  son  and  at  hit* 

death  to  his  yoimgest  daughter  is  hereby  revoked I  devise 

one-half  of  the property  (in  question)  to  (testator's 

wife,  naming  her),  during  her  natural  life,  and  at  her  death  the 

said  one-half  devised  to  wife  is  given  to  my  (second)  son 

under  the  same  restrictions  as  I  have  given  him  the  other  half  in 
the  body  of  my  will."  Reld,  (1)  the  testator  in  subjecting  the  gift 
in  the  codicil  to  the  same  "restrictions"  as  he  had  imposed  in  the 
will  had  reference  to  the  provision  by  which  he  gave  to  the  chil- 
dren of  the  second  son  upon  their  father's  death  a  remainder  in 
fee  in  the  one-half  of  the  property,  and  (2)  the  children  of  said 
second  son  took  by  implication  a  remainder  estate  in  fee  in  the 
whole  of  the  property  in  question. 

Argued  March  11,  1918.  Appeal,  No.  213,  Jan.  T., 
1917,  by  Metta  C.  Reisher,  Grace  Gilbert,  Hazel  Spahr 
and  Farmers  &  Merchants  Trust  Company  of  Chambers- 
burg,  Guardian  of  Arthur  S.  Eeisher,  Theodore  Reisher, 
Walter  E.  Reisher,  Mildred  E.  Reisher,  Gladys  M.  Reish- 


Digitized  by  VjOOQ IC 


224  REISHER'S  ESTATE. 

Statement  of  Facts— Arguments.  [261  Pa. 

er,  Rosalie  L.  Reisher  and  John  L.  Reisher,  from  decree 
of  O.  C.  Franklin  Co.,  dismissing  exceptions  to  sheriff's 
inquisition  in  partition  proceedings  in  estate  of  Samuel 
Reisher,  deceased.  Before  Brown,  C.  J.,  Stewart, 
MoscHziSKER,  Frazer  and  Walling,  J  J.    Reversed. 

Petition  for  partition  of  a  decedent's  real  estate.  Be- 
fore GiLLAN,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  lower  court  dismissed  the  exceptions  to  and  con- 
firmed the  sheriff's  inquisition.  Metta  C.  Reisher,  Grace 
Gilbert,  Hazel  Spahr  and  Farmers  &  Merchants  Trust 
Company  of  Chambersburg,  Guardian  of  Arthur  A. 
Reisher,  Theodore  Reisher,  Walter  E.  Reisher,  Mildred 
E.  Reisher,  Gladys  M.  Reisher,  Rosalie  L.  Reisher  and 
John  L.  Reisher  appealed. 

Error  assigned,  among  others,  was  the  decree  of  the 
court. 

Walter  K.  Sharpe,  with  him  William  8,  Hoerner,  T.  Z. 
Minehart  and  Irvin  C.  Elder,  for  appellants. — It  is  a  rule 
of  construction  of  wills  that  words  of  reference  or  rela- 
tion in  a  devise  or  gift,  operate  to  transplant  the  limi- 
tations or  conditions  attached  to  the  latter,  into  the 
former,  just  as  though  they  had  been  expressly  rei>eated : 
Llewellyn  v.  Earl  of  Jersey,  11  M.  &  W.  183;  Davies  v. 
Hopkins,  2  Beav.  276;  Re  Colshead's  Will,  2  De  G.  &  J. 
690. 

Words  to  which  reference  is  made  in  an  instrument 
have  the  same  effect  and  operation  as  if  they  were  in- 
serted in  the  clause  referring  to  them :  McDonald  v.  Dun- 
bar, 20  W.  N.  C.  559. 

The  words  employed  in  the  codicil  were  intended  to 
destroy  the  legacies  and  devise  contained  in  the  will  given 
to  testator's  son,  Daniel,  and  his  daughter :  Eisiminger 
V.  Eisiminger,  129  Pa.  564;  Lewises  App.,  108  Pa.  133; 
Wain's  Est,  156  Pa.  194. 
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J.  R.  Ruthrauff^  with  him  A.  J.  W.  Huttofi,  0.  0. 
Bowers,  and  W.  0.  2iioklas,  for  appellees. — II  clear  gift 
in  a  will  is  not  to  be  cut  down  by  an  ambiguous  or  equivo- 
cal codicil,  which  may  justify  either  of  two  opposite  in- 
terpretations:  SigeVs  Est.,  213  Pa.  14;  Mifflin's  Est,  49 
Pa.  Superior  Ct.  605. 

In  the  interpretation  of  a  will  words  can  be  supplied 
only  when  the  intention  to  be  helped  is  apparent  beyond 
a  reasonable  doubt,  and  in  order  to  give  effect  to  the  most 
unquestionable  purpose  of  the  testator :  France's  Est.,  75 
Pa.  220;  Varner's  App.,  87  Pa.  422;  Bender  v.  Detrich, 
7  W.  &  S.  284;  Cowles  v.  Cowles,  53  Pa.  175;  Heller- 
man's  App.,  115  Pa.  1^0;  Hancock's  App.,  112  Pa.  532- 

An  heir  at  law  can  only  be  disinherited  by  express  de^ 
vise  or  necessary  implication,  and  that  implication  has 
been  defined  to  be  such  a  strong  probability  that  an  in- 
tention to  the  contrary  cannot  be  supposed :  Bender  v. 
Detrich,  7  W.  &  S.  284;  Bortner's  Est.,  43  Pa.  Superior 
Ct.  429 ;  Cowles  v.  Cowles,  53  Pa.  175 ;  Lipman's  App., 
30  Pa.  180 ;  Grimm's  App.,  89  Pa.  333 ;  Abel  v.  Abel,  201 
Pa.  543;  Howe^s  App.,  126  Pa.  233;  Jacob's  Est,  140 
Pa.  268;  Bruckman's  Est.,  195  Pa.  363. 

Opinion  by  Me.  Justice  Stbwaet,  April  22, 1918 : 
The  point  at  issue  here  can  be  understood  only  as  we 
have  before  us  the  main  features  of  the  will  and  codicil, 
which  together  give  rise  to  the  dispute.  The  will  of  the 
testator,  Samuel  Reisher,  late  of  Chambersburg,  dated 
July  6, 1892,  contains  the  following  devise :  "The  Smith 
property  on  Main  Street  adjoining  Wm.  M.  Wallace's 
Estate  on  the  South,  and  Adam  Christ  on  the  North,  I 
give,  devise  and  bequeath  to  my  two  sons,  Daniel  S.  and 
Jacob  Sener,  they  to  receive  the  rents,  issues  and  profits 
thereof  during  their  lives,  to  be  divided  equally  between 
them,  after  all  taxes,  repairs  and  insurance  is  deducted 
oif.  Daniel  S.  to  manage  said  property,  and  to  account 
to  Jacob  S.,  for  his  share,  and  in  event  they  can  not  agree, 
upon  petition  to  the  Judge  of  the  Qrphans'  Court  by 
Vol.  cclxi— 15 
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either,  I  authorize  said  Court  to  appoint  a  trustee  to 
manage  the  same.  At  the  death  of  either  Daniel  S.  or 
Jacob  S.,  I  give,  devise  and  bequeath  the  said  property 
to  the  youngest  daughter  of  Daniel  S.  and  to  the  children 
of  Jacob  S.,  their  heirs,  or  assigns,  they  to  take  their  fa- 
ther's share/'  By  codicil  dated  February  5, 1893,  testa- 
tor directs  as  follows :  "The  whole  bequest  in  my  wUl  to 
my  son,  Daniel  S.  Reisher  and  at  his  death  to  his  young- 
est daughter  is  hereby  revoked.  The  house  in  which  I 
live  not  being  fully  sufiftcient  for  the  support  of  my  wife, 
I  devise  and  bequeath  the  ^  of  the  Smith  property  to 
the  said  Nancy  during  her  natural  life,  and  at  her  death 
the  said  %  (one-half)  devised  to  wife  is  given  to  my  son, 
Jacob  S,  Reisher  under  th€  same  restrictions  as  I  have 
given  him  the  other  half  in  the  body  of  my  will,  and  fur- 
ther I  appoint  H.  Gehr,  trustee  to  manage  said  prop- 
erty." A  proceeding  in  partition  was  begun  with  respect 
to  the  Smith  property  by  the  children  of  Daniel  S.,  who 
meanwhile  had  died  intestate,  claiming  that  an  undi- 
vided half  interest  in  the  Smith  property  had  vested  at 
the  death  of  the  testator  in  Daniel  S.  Reisher  and  Jacob 
S.  Reisher  as  residuary  devisees,  there  being  no  gift  over 
of  the  fee  in  said  one-half,  and  that  upon  the  death  of 
Daniel  8.  and  Jacob  Sener,  the  said  fee  in  the  one-half 
descended  under  the  intestate  laws  to  their  children  and 
heirs  at  law.  Inquisition  was  awarded,  and  upon  return 
made,  exceptions  were  filed  on  behalf  of  appellants,  chil- 
dren of  Jacob  Sener  who  claimed  that  under  the  will  one* 
half  interest  in  the  property  had  been  given  to  their  fa- 
ther, and  that  under  the  codicil  the  other  half  which  in 
the  will  had  been  given  to  Daniel  S.  was  devised  to  testa- 
tor's widow  and  his  son  Jacob  Sener  for  life  and  upon  the 
death  of  the  widow  the  entire  life  estate  in  said  one-half 
and  the  fee  was  devised  to  the  children  of  Jacob  Sener; 
that  both  these  life  tenants  being  now  deceased  the  ex- 
ceptants as  owners  of  the  fee  in  the  entire  property  are 
entitled  to  the  possession,  and  that  therefore  the  peti- 
tioners being  without  interest  or  title  in  the  premises,  the 
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proceedings  should  be  dismissed.  The  view  advanced  by 
the  petitioners  as  to  the  true  constructions  of  the  will 
and  codicil  prevailed  in  the  lower  court,  and  the  return 
to  the  inquest  was  accordingly  confirmed.  The  appeal 
is  from  the  decree  of  confirmation. 

In  searching  for  the  intention  of  the  testator,  which,  of 
course,  when  ascertained,  must  govern,  whatever  diflfi- 
culty  is  encountered  arises  because  of  the  inapt  way  in 
which  he  devises  upon  the  death  of  the  widow  the  re- 
mainder interest  in  the  one-half  of  the  Smith  property  to 
the  son  Jacob  S.  The  language  of  the  codicil  is,  "and  at 
her  death  the  said  one-half  devised  to  wife  is  given  to  my 
son  Jacob  S.  under  the  same  restrictions  as  I  have  given 
him  the  other  one-half  in  the  body  of  my  will."  This  ref- 
erence by  the  testator  to  the  restrictions  in  the  body  of  the 
will  is  to  be  given  the  same  force  and  effect  as  though  the 
restrictions  had  been  set  out  in  totidem  verbis  immedi- 
ately following  the  gift  itself,  since  will  and  codicil  con- 
stitute but  one  instrument  and  are  to  be  construed  to- 
gether. The  question  therefore  is  what  are  the  "restric- 
tions'' in  the  body  of  the  will  to*  which  the  gift  to  Jacob 
was  subjected?  Answer  to  that  question  can  be  re- 
turned only  as  we  first  ascertain  what  the  testator  under- 
stood by  the  word  "restrictions,"  as  he  here  employed  it. 
We  may  dismiss  all  idea  that  he  used  it  in  a  technical 
sense,  for  it  has  none.  In  its  popular  sense  it  means 
limitation  or  qualification  of  something  said,  and  to  give 
it  any  effect  in  the  connection  here  used  it  must  be  so 
understood  and  applied,  and  even  then  with  more  or  less 
liberality  of  construction.  Turning  to  the  will  proper 
as  distinguished  from  the  codicil,  what  is  there  appear- 
ing there  that  testator  could  have  understood  as  a  re- 
striction on  the  interest  given  to  his  son  Jacob  S.  in  the 
Smith  property?  Were  it  not  for  the  fact  that  by  the 
very  codicil  whose  provisions  we  are  now  considering  the 
devise  to  Daniel  S.  and  at  his  death  to  his  youngest 
daughter  of  a  half  interest  in  the  Smith  property  had 
been  expressly  revoked,  it  might  with  no  little  force  be 
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argued  that  what  the  testator  had  in  mind  was  to  subject 
the  half  interest  given  under  the  codicU  to  Jacob  S.  to 
the  management  and  control  of  the  property  to  Daniel  S. 
as  provided  in  the  body  of  the  will  with  respect  to  the 
cotenancy  there  established.  But  with  the  elimination 
of  Daniel  and  his  daughter  from  all  connection  with  or 
interest  in  the  Smith  property,  as  shown  by  the  revoca- 
tion of  tlie  devise  to  him  and  her,  and  the  appointment 
of  Mr.  Gehr  to  do  just  what  Daniel  S.  was  appointed  by 
the  will  to  do,  these  considerations  make  it  impossible  to 
accept  any  such  explanation.  What  then  remains  in  the 
will  that  the  testator  could  have  understood  as  a  restric- 
tion? Absolutely  nothing  unless  we  find  it  in  what  fol- 
lows immediately  after  the  provision  with  respect  to  the 
management  of  the  property  during  the  continuance  of 
the  life  estate  of  Daniel  S.  and  Jacob  S.  which  is  as  fol- 
lows: "At  the  death  of  either  Daniel  S.  or  Jacob  S.,  my 
sons,  I  give,  devise  and  bequeath  the  said  property  to  the 
youngest  daughter  of  Daniel  S.  (revoked  by  codicil)  and 
to  the  children  of  Jacob  S.,  their  heirs  or  assigns,  they  to 
take  their  father's  share."  Nowhere  by  express  words  in 
the  will  is  the  estate  given  to  Daniel  S.  and  Jacob  S.  as  a 
life  estate  in  each.  To  the  educated  mind  there  could  be 
no  doubt  however  that  no  greater  estate  was  intended, 
but  to  the  mind  unskilled  in  such  matters  it  might  very 
well  seem  that  the  gift  over  was  a  "restriction"  which 
made  certain  that  which  had  not  been  adequately  ex- 
pressed in  connection  with  the  preceding  gift.  However, 
that  may  be,  and  independent  of  it,  we  think  it  reasona- 
bly certain  that  the  testator  in  subjecting  the  gift  to  the 
same  "restrictions"  as  he  had  imposed  in  the  will  had 
reference  to  the  provision  by  which  he  gave  over  to  the 
children  of  Jacob  S.  a  remainder  in  fee  in  the  one-half 
of  the  property.  Certain  it  is  that  except  for  this  con- 
struction there  is  nothing  to  which  the  provision  could 
apply  and  it  is  otherT\nse  meaningless.  If  we  are  correct 
in  this  constniction  of  the  will,  what  results  with  respect 
to  the  fee  in  the  one-half  oiven  to  Jacob  S.  for  life?    It  is 
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nowhere  disposed  of  in  express  words,  except  as  we  dis- 
cover it  included  in  the  gift  over  to  the  children  of  Jacob 
S.  contained  in  the  will,  and  accept  that  as  one  of  the  "re- 
strictions" under  which  Jacob  S.  was  to  enjoy  his  gift 
under  the  codicil.  It  is  the  contention  of  the  appellee 
that  for  the  lack  of  any  express  disposition  of  this  fee  it 
falls  into  the  residuary  estate  in  which,  under  the  will, 
Daniel  and  Jacob  S.  are  to  share  equally.  As  against 
this  there  is  the  conclusion  expressed  above  which  wo 
need  not  discuss  further,  that  the  one  "restriction"  tes- 
tator had  in  mind  to  impose  on  the  gift  to  Jacob  S.  when 
he  published  his  codicil,  was  that  which  in  the  will  lim- 
ited the  gift  to  a  life  estate.  The  gift  contained  in  the 
codicil  was  "under  the  same  restrictions"  as  that  ex- 
pressed in  the  body  of  the  will  with  respect  to  the  gift 
there  made.  That  "restriction"  in  the  will  proper  ex- 
pressly stated  that  the  gift  over  was  to  the  children  of 
Jacob  S.,  still,  there  is  in  the  codicil  no  express  gift  of 
the  fee  to  the  children  of  Jacob  S. ;  but  it  is  not  necessary 
that  there  should  be,  if  we  have  succeeded  in  ascertain- 
ing the  true  intention  of  the  testator.  A  devise,  al- 
though not  formally  expressed  in  the  will,  may  be  implied 
where  it  is  needed  in  order  to  carry  out  the  intentions  of 
the  testator :  Beilstein  v.  Beilstein,  194  Pa.  152.  True, 
such  implication  never  arises  where  it  contradicts  some 
expression  of  intention,  and  only  when  it  affords  such  a 
strong  probability  that  an  intention  to  the  contrary  can 
not  be  supposed :  Rupp  v.  Eberly,  79  Pa.  141.  Here  the 
implication  contradicts  nothing  in  the  will  and  affords 
such  strong  probability  that  it  correctly  gives  effect  to 
the  real  meaning  and  purpose  of  the  testator  that  a  con- 
trary purpose  cannot  be  supposed.  We  are  of  the  opin- 
ion that  under  the  provisions  of  the  codicil,  the  children 
of  Jacob  Sener  Reisher  took  by  implication,  an  estate  in 
fee  in  the  whole  of  the  Smith  property.  This  being  our 
conclusion  the  decree  of  the  court  below  in  confirming 
the  report  of  the  inquisition  must  be  reversed  and  the 
partition  proceedings  be  dismissed  at  the  costs  of  the  scp* 
police.    It  is  now  so  ordered. 
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DeNardo  v.  Stephens-Jackson  C5o.,  Appellant. 

Negligence— Master  and  servant — Quarry — Blast — Premature  ex- 
plosion— Injury  to  workman — Tamping  with  iron  bars — Failure  to 
supply  wooden  rods — Illiterate  foreign  workmen — Contributory 
negligence — Assumption  of  risk — Case  for  jury. 

1.  Although  a  jury  cannot  be  permitted  to  guess  at  the  cause 
of  an  accident,  where  the  evidence  points  to  a  certain  cause  for 
an  accident  which  would  fasten  liability  on  the  defendant,  the 
plaintiff  will  not' be  denied  redress  because  there  may  be  p|ome 
other  possible  cause  for  the  accident. 

2.  The  operating  of  a  quarry  is  a  hazardous  business  and  it  is 
the  operator's  duty  to  furnish  such  tools  as  will,  so  far  as  is 
reasonably  practicable,  protect  his  employees  from  danger. 

3.  In  the  employment  of  inherently  dangerous  agencies,  such 
as  powder  or  other  explosives,  it  is  the  duty  of  the  master  to 
exercise  a  degree  of  care  for  the  safety  of  the  servant  commen- 
surate with  the  danger  to  be  reasonably  anticipated.  The  master 
is  liable  if  the  injury  to  the  servant  is  the  result  of  a  defective 
system  not  adequately  protecting  the  workmen  at  the  time  of  the 
explosion. 

4.  One  who  places  in  the  hands  of  or  authorizes  the  use  by  an- 
other person  of  a  dangerous  instrument  or  article  under  such  cirr 
cumstances  that  he  has  reason  to  know  it  is  likely  to  produce  in- 
jury, is  liable  for  the  natural  consequences. 

6.  The  rule  as  to  assumption  of  risk  does  not  apply  where  the 
danger  is  hidden  or  unknown  to  the  employee. 

6.  In  an  action  by  an  employee  against  the  owner  of  a  quarry 
to  recover  for  personal- injuries  sustained  in  consequence  of  the 
premature  explosion  of  a  blast  the  questions  of  defendant's  negli- 
gence and  the  contributory  negligence  of  plaintiff  and  the  as- 
sumption of  risk  on  the  part  of  the  plaintiff  are  for  the  jury,  and 
a  verdict  and  judgment  for  plaintiff  will  be  sustained  where  it 
appears  that  plaintiff,  an  illiterate  foreign  laborer,  had  been  em- 
ployed at  defendant's  quarry  for  seven  years  and  had  never  worked 
in  any  other  quarry  and  was  not  familiar  with  methods  elsewhere 
employed;  that  at  time  of  the  explosion  plaintiff  was  a  ''hole 
man,"  and  his  work  was  to  load  the  holes  with  explosive  after  they 
had  been  drilled ;  that  the  explosion  occurred  when  plaintiff  placed 
an  iron  tamping  bar  in  the  hole  after  it  had  been  loaded  and 
struck  it  a  blow  with  a  hammer;  that  defendant  knowingly  per- 
mitted the  tamping  to  be  done  with  iron  bars  and  failed  to  supply 
wooden  rods  or  other  implements  for  the  purpose;    and  on  the 
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trial  an  expert  expressed  an  opinion  that  the  use  of  the  iron  bar 

caused  a  spark  or  concussion  resulting  in  the  explosion. 

7.  In  such  case  it  was  not  material  who  supplied  >he  particular 
iron  bar  in  question,  as  all  the  tamping  had  been  done  by  iron  bars 
in  defendant's  quarry  for  years. 

King  V.  Morgan,  109  Fed.  Eepr.  446,  distinguished. 

Argued  March  11,  1911.  Appeal,  No.  319,  Jan.  T., 
1917,  by  defendant,  from  judgment  C.  P.  Northampton 
Co.,  June  T.,  1915,  No.  46,  on  verdict  for  plaintiff  in  case 
of  James  DeNardo  v.  Stephens-Jackson  Co.  Before 
Beown,  C.  J.,  Stewart,  Mosohziskbr,  FRAZEBand  Wal- 
UNG,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  MgKben,  J. 

The  facts  appear  from  the  opinion  of  the  Supreme 
Court. 

Verdict  for  plaintiff  for  f  2,167.00  and  judgment  there- 
on.    Defendant  appealed. 

Error  assigned^  among  others,  was  in  refusing  to  enter 
judgment  for  defendant  non  obstante  veredicto. 

TT.  H.  Kirkpatricky  of  Kirkpatrick  d  Maamell,  for 
appellant. — The  mere  fact  of  an  accident  is  not  enough 
to  establish  negligence;  affirmative  evidence  that  the 
cause  of  the  explosion  was  one  for  which  the  defendant 
was  liable  must  appear:  Mixter  v.  Imperial  Coal  Co., 
152  Pa.  395;  Snodgrass  v.  Carnegie  Steel  Co.,  173  Pa. 
228 ;  McClain  v.  Henderson,  187  Pa.  283 ;  Alexander  v, 
Penna.  Water  Co.,  201  Pa.  252;  Price  v.  Lehigh  Val.  R. 
R.  Co.,  202  Pa.  176;  Sandt  v.  North  Wales  Fdy.  Co.,  214 
Pa.  215. 

Defendant  cannot  be  held  liable  where  plaintiff  and  a 
fellow  workman  selected  the  iron  bar  in  question. 

Plaintiff  assumed  the  risk :  Eisenberg  v.  Fraim,  215 
Pa.  570;  Lee  v.  Dobson,  217  Pa.  349 ;  Bowen  v.  Pennsyl- 
vania R.  R.  Co.,  219  Pa.  405 ;  Stilzel  v.  A.  Wilhelm  Co., 
220  Pa.  564;  Meade  v.  Pittsburgh  Rys.  Co.,  233  Pa.  145. 


Digitized  by  VjOOQ IC 


232  DeNARDO  v.  STEPHENS-JACKSON  CO.,  Appel. 

AiKuments — Opinion  of  the  Court.  [261  Pa. 

Robert  A.  Stotz,  for  appellee. — The  question  of  de- 
fendant's negligence  was  for  the  jury. 

The  question  of  assumption  of  risk  was  for  the  jury: 
Ohio  Valley  Ry.  Co.  v.  McKinley,  33  S.  W.  Repr.  186; 
Frankford  &  Bristol  Turnpike  Co.  v.  Philadelphia  & 
Trenton  R.  R.  Co.,  54  Pa.  345 ;  Mahoney  v.  Cayuga  Lake 
Cement  Co.,  208  N.  Y.  164;  Oakland  v.  Nelson,  149  N. 
W.  Repr.  337 ;  Pitts  &  Hankins  v.  Wells,  101  S.  W.  Repr. 
1192;  Hough  &  Spradlin  Co.  v.  Clark,  151  Ky.  61. 

Opinion  by  Me.  Justice  Walling,  April  22, 1918 : 
Plaintiff,  an  Italian  laborer,  was  employed  by  defend- 
ant in  its  business  of  mining  slate  rock,  and  was  injured 
January  7,  1915,  by  the  premature  explosion  of  a  blast. 
The  business  required  a  large  amount  of  blasting,  and 
plaintiff  had  been  engaged  seven  years  at  that  work  for 
defendant.  He  was  called  a  "hole  man" ;  and  his  work 
was  to  load  the  holes  after  they  had  been  drilled.  He 
also  performed  other  duties  in  this  mine,  where  he  began 
work  when  a  boy.  On  the  day  in  question,  a  hole  three- 
fourths  of  an  inch  in  diameter  had  been  drilled  to  a  depth 
of  three  and  one-half  feet,  and  plaintiff  proceeded  to 
load  it  by  putting  in  blasting  powder  until  the  hole  was 
filled  to  within  about  six  inches  of  the  surface,  then  he 
inserted  the  fuse  and  put  in  some  hemp  rope.  After 
this  he  took  an  iron  tamping  bar,  about  eight  inches 
long,  placed  it  in  the  hole  and  struck  it  a  light  blow  with 
a  metal  hammer ;  then  removed  the  bar,  put  in  some  soil 
or  scrap,  replaced  the  bar  and  struck  it  another  light 
blow  with  the  hammer,  when  the  blast  exploded  causing 
the  injury  complained  of.  Prior  to  the  accident,  the 
only  tool  used  in  this  mine  for  tamping  was  an  iron  bar 
similar  to  that  above  described.  These  bars  were  picked 
up  by  the  workmen  around  the  mine  and  on  one  occasion 
a  fellow  employee  of  plaintiff  had  made  three  of  them, 
including  the  one  here  in  question,  by  cutting  up  an  iron 
rod  found  in  the  mine.  Defendant  knowingly  permitted 
the  tamping  to  be  done  with  the  iron  bars  and  failed  to 
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supply  any  wooden  rods  or  other  implements  for  that 
purpose.  The  evidence  tended  to  show  that  wooden  rods 
were  in  common  use  for  that  purpose  in  other  mines,  and 
were  safer  because  they  absorbed  the  shock  and  would 
not  create  sparks  or  strike  fire  by  contact  with  the  rock. 
An  expert  witness  expressed  the  opinion  that  the  use  of 
the  iron  bar  caused  the  explosion,  which,  in  his  opinion, 
was  the  result  of  a  spark  or  possibly  of  concussion.  It 
appears  from  the  testimony  that  powder  will  sometimes 
adhere  to  the  rough  edges  of  the  drilled  hole,  by  which  a 
spark  at  the  top  may  be  carried  down  and  cause  an  ex- 
plosion ;  or  it  may  be  caused  by  concussion  as  a  result  of 
a  blow  on  the  iron  bar.  Other  possible  causes  are  men- 
tioned. The  jury,  to  whom  the  question  was  referred, 
found  that  the  accident  resulted  from  the  use  of  the  iron 
bar,  and  charged  the  defendant  with  negligence.  A  jury 
cannot  be  permitted  to  guess  at  the  cause  of  an  accident; 
but  here  the  finding  is  supported  by  some  competent  tes- 
timony. Where  the  evidence  points  to  a  certain  cause 
for  an  accident,  which  would  fasten  liability  upon  the 
defendant,  the  plaintiff  will  not  be  denied  redress  because 
there  may  be  some  other  possible  cause  for  the  accident 
In  such  case,  the  question  is  for  the  jury. 

The  evidence  justified  a  finding  that  iron  bars  were  un- 
safe tools  to  use  for  tamping  loads  in  blasting;  and  that 
defendant  was  negligent  in  making  general  use  of  them 
for  that  purpose.  Defendant  was  engaged  in  a  hazard- 
ous business,  and  it  was  its  duty  to  furnish  such  tools  as 
would,  so  far  as  reasonably  practicable,  protect  its  em- 
ployees from  danger.  "In  the  employment  of  inherently 
dangerous  agencies,  such  as  powder  or  other  explosives, 
it  is  the  duty  of  the  master  to  exercise  a  degree  of  care 
for  the  safety  of  the  servant  commensurate  with  the  dan- 
ger reasonably  to  be  anticipated.  This  rule  is  especially 
applicable  to  the  plan  or  method  of  operation  deliber- 
ately adopted  by  the  master  or  his  representatives.  The 
master  is  liable  if  the  injury  to  the  servant  is  the  result 
of  a  defective  system  not  adequately  protecting  the  work- 
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men  at  the  time  of  the  explosion" :  9  Ruling  Case  Law 
p.  691.  See  also  Tissue  v.  Baltimore  &  Ohio  E.  E.  Co., 
112  Pa.  91.  So  far  as  relates  to  defendant's  negligence 
it  is  not  important  who  supplied  the  particular  bar  in 
question,  as,  by  the  method  in  use  for  years  in  this  mine, 
all  the  tamping  was  done  by  iron  bars.  The  company's 
negligence  resulted  from  the  unsafe  method  of  using  and 
authorizing  the  use  of  iron  bars  for  that  purpose.  "And 
one  who  places  in  the  hands  of  or  authorizes  the  use  of  by 
another  person  of  a  dangerous  instrument  or  article 
under  such  circumstances  that  he  has  reason  to  know  it 
is  likely  to  produce  injury  is  liable  for  natural  conse- 
quences": 29  Cyc.  460.  And  see  Mahoney  v.  Cayuga 
Lake  Cement  Company,  208  N.  Y.  164. 

As  plaintiff  had  been  doing  the  same  work  for  seven 
years,  it  is  urged  that  he  assumed  the  risk.  This  conten- 
tion is  not  without  force.  However,  he  was  an  illiterate 
foreign  laborer,  had  never  been  employed  in  any  other 
mine  and,  so  far  as  appears,  had  no  knowledge  of  blast- 
ing except  as  done  by  defendant.  He  had  never  been 
warned  of  the  danger  and  might  assume  that  the  em- 
ployer had  taken  proper  precautions  for  his  safety. 
Under  such  circumstances  the  question  of  assumption  of 
risk  was  for  the  jury ;  as  it  always  is  where  the  facts  or 
inferences  are  in  doubt.  See  18  Euling  Case  Law,  page 
692.  The  rule  as  to  assumption  of  risk  does  not  apply 
where  the  danger  is  hidden  and  unknown  to  the  em- 
ployee. As  the  court  below  properly  says,  "In  the  ab- 
sence of  any  testimony  to  the  effect  that  plaintiff  had 
knowledge  that  an  iron  tamping  bar  was  an  improper 
tool  to  use  and  one  which  was  not  in  common  and  ordi- 
nary use  by  other  companies  engaged  in  the  same  line  of 
business  the  court  cannot  hold  that  the  j>laintiff  wa§ 
charged  in  this  respect  with  the  assumption  of  the  risk." 
So  far  as  appears  no  similar  accident  had  occurred  at 
this  mine  and  the  danger  was  not  so  obvious  and  imme- 
diate as  to  convict  plaintiff  of  contributory  negligence  as 
a  matter  of  law,  merely  because  he  remained  at  his  work. 
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Whether  he  was  guilty  of  such  negligence  as  matter  of 
fact,  under  all  the  evidence,  was  for  the  jury.  No  case 
similar  to  this  has  been  cited  from  our  own  State,  and 
elsewhere  there  is  some  lack  of  uniformity  in  the  deci- 
sions ;  but  the  conclusion  of  the  court  below  seems  well 
founded  and  free  from  error.  Under  like  circumstances 
a  recovery  was  sustained  in  the  well  considered  case  of 
Ohio  Valley  Ry.  Co.  v.  McKinley,  33  S.  W.  Repr.  186 
(Ky.).  See  also  Pitts  &  Hankins  v.  Wells,  101  S.  W. 
Repr.  1192  (Ky.) .  King  v.  Morgan,  109  Fed.  Repr.  446, 
cited  by  appellant,  is  distinguishable  from  the  present 
case.  There  plaintiff  was  intelligent,  well  educated  and 
had  done  like  work  in  different  mines.  That  decision 
was  by  a  divided  court,  but,  if  accepted  as  authority,  it 
would  not  control  this  case. 

The  assignments  of  errer  are  overruled  and  the  judg- 
ment is  affirmed. 


Puterbaugh's  Estate. 

WtlU — Construedan — Gift  to  children  of  testator^s  son — Suhae- 
quent  adoption  of  child  by  son — Intention, 

1.  The  law  makes  a  distinction  between  a  natural  and  an  adopted 
child.  It  gives  the  latter  the  right  to  inherit  but?  does  not  change 
his  identity  or  make  him  a  child  in  fact. 

2.  Ordinarily  and  by  common  usage  the  word  children  is  under- 
stood to  mean  immediate  offspring  or  descendants. 

3.  Courts  are  disposed  to  confine  and  limit  the  word  children  in 
its  application,  when  it  occurs  in  a  will,  to  its  natural  import,  ex- 
cept where  the  testator  has  clearly  shown  by  other  words  that  he 
intended  to  use  the  term  in  a  more  extensive  sense. 

4.  Under  a  bequest  to  children,  grandchildren  and  other  remote 
issues  are  excluded,  unless  it  be  the  apparent  intention  of  the  tes- 
tator, disclosed  by  his  will,  to  provide  for  the  children  of  the  de- 
ceased child;  but  such  construction  can  only  arise  from  a  clear 
intention  er  a  ndbessary  implication,  either  (1)  when  the  will 
would  remain  inoperative  unless  the  sense  of  the  word  "children'' 
were  extended  beyond  its  natural  import,  or  (2)  where  the  testator 
has  clearly  shown  by  other  words  that  he  did  not  intend  to  use  the 
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term  ''children''  in  the  proper  actual  meaning,  but  in  a  more  ex- 
tensive sense. 

6.  Testator  gave  his  residuary  estate  in  trust  for  his  son  for  life, 
and  on  his  death  ''absolutely  to  his  child  or  children  and  their  heirs 

...... .in  the  event  of  my  said  son dying  without  leaving  any 

child  or  children  then"  over.  The  son  died  leaving  no  natural-born 
child  or  children,  but  was  survived  by  a  child  adopted  four  years 
after  the  death  of  the  testator.  There  was  nothing  in  the  will  sug- 
gesting that  so  far  as  testator  knew  the  adoption  of  a  child  was 
contemplated  by  his  son  and  there  was  no  evidence  of  extrinsic 
facts  indicating  that  testator  intended  that  any  one  not  of  his 
blood  should  share  in  his  bounty.  Held,  (1)  the  adopted  child  was 
not  a  child  within  the  meaning  of  the  will,  and  (2)  the  gift  over- 
took effect. 

Argued  March  12, 1918.  Appeal,  No.  52,  Jan.  T.,  1918, 
by  H.  P.  Robins  and  Edwin  Robins,  from  decree  of  O. 
C.  Monroe  Co.,  dismissing  exceptions  to  adjudication  in 
Estate  of  Isaac  T.  Puterbaugh,  deceased.  Before  Brown, 
C.  J.,  Stewart,  Moschziskbr,  Frazer  and  Walling,  JJ. 
Reversed 

Exceptions  to  adjudication.  Before  Sando,  P.  J.,  spe- 
cially presiding. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  lower  court  dismissed  exceptionii  to  the  adjudica- 
tion.   H.  P.  Robins  and  Edwin  Robins  appealed. 

Error  assigned,  among  others,  was  the  decree  of  the 
court. 

Wilton  A.  Erdman,  for  appellants. — ^The  adopted  child 
of  testator's  son  was  not  a  child  within  the  meaning  of 
the  will :  Schaf er  v.  Eneu,  54  Pa.  304 ;  Kohler's  Est.,  199 
Pa.  455;  Bealor's  Est.,  23  D.  R.  1117. 

Where  the  description  of  the  beneficiary  in  a  will  de- 
fines merely  a  legal  status  it  includes  all  who  hold  the 
status,  but  where  it  defines  a  fact,  those  only  can  claim 
its  inclusion  who  conform  to  the  fact :  Freeman's  Est. 
(1), 40 Pa.  Superior  Ct. 31;  Edwards'  App.,  108  Pa. 283; 
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Green's  App.,  42  Pa.  25;  Hughes'  Est.,  225  Pa.  79;  Mil- 
ler's App.,  52  Pa.  113 ;  McGunnigle  v.  McKee,  77  Pa.  81 ; 
Johnson's  App.,  88  Pa.  346. 

The*  word  children  is  a  word  of  personal  description : 
Guthrie's  App.,  37  Pa.  9. 

The  word  children  does  not  include  grandchildren,  il- 
legitimate children  or  adopted  children:  Hunt's  Est., 
133  Pa.  260;  Castner's  App,,  88  Pa.  478 ;  Page's  Est,  227 
Pa.  288;  Appel  v.  Byers,  98  Pa.  479 ;  Bealafeld  v.  Slaugh- 
enhaupt,  213  Pa.  565;  Wettach  v.  Horn,  201  Pa.  201; 
Phillip's  Est.,  17  Pa.  Superior  Ct.  103;  Schafer  v.  Eneu, 
54  Pa.  304;  Freeman's  Est.  (1),  40  Pa.  Superior  Ct.  31. 

A.  Mitchell  Palmer,  with  him  G.  Raymond  Bensinger, 
for  appellee. 

Opinion  by  Mb.  Justice  Stewart,  April  22, 1918  : 
Isaac  T.  Puterbaugh,  late  of  Monroe  County,  died  26th 
March,  1889,  testate,  leaving  to  survive  him  a  son,  Harri- 
son S.,  who  at  that  time  was  about  forty  years  of  age, 
married,  but  without  children.  This  son,  Harrison  S., 
died  intestate  26th  May,  1916,  leaving  a  widow,  no  nat- 
ural born  child  or  children,  but  an  adopted  child,  Edna, 
who  had  been  adopted  by  him  under  a  decree  of  court  of 
29th  May,  1894,  and  is  here  the  appellee^  now  Mrs.  Edna 
Puterbaugh  Marsh.  By  the  will  of  Isaac  T.  Puterbaugh, 
he  directed,  inter  alia,  as  follows :  "Fifth,  All  the  rest 
and  residue  of  my  estate  consisting  of  personal  property, 
I  give  and  bequeath  to  my  executor  hereinafter  named, 
in  trust  for  the  following  purpose,  viz:  That  my  said 
executor  shall  keep  the  same  invested  or  invest  the  same 
in  good  securities  and  shall  pay  the  interest  and  income 
thereof  to  my  said  son,  Harrison  S.,  during  his  natural 
life,  and  at  his  death  shall  give,  assign,  and  transfer  the 
said  estate  absolutely  to  his  child  or  children  and  their 

heirs, in  the  event  of  my  said  son,  Harrison  S., 

dying  without  leaving  any  child  or  children  then"  over. 
After  the  death  of  Harrison  S.,  the  trustee  filed  his  ac- 
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count  showing  a  balance  in  the  trust  fund  of  |7,925.66, 
which  the  auditing  judge,  Hon.  M.  F.  Sando,  specially 
presiding,  awarded,  after  payment  of  costs  and  expenses, 
to  Mrs.  Edna  Puterbaugh  Marsh,  the  adopted  child  of 
Harrison  S.  To  this  final  order  exceptions  were  filed  by 
H.  P.  Robins  and  Edwin  Robins,  who  claim  the  entire 
fund  as  residuary  legatees  to  whom  the  entire  fund  re- 
sulted under  the  will  in  the  event  of  Harrison  S.  dying 
without  leaving  child  or  children.  Upon  the  exceptions 
being  overruled,  this  appeal  was  taken.  It  brings  before 
us  the  single  controverted  question  of  who  is  entitled 
to  the  fund,  whether  the  adopted  child  of  Harrison  S.,  or 
the  residuary  legatees  under  the  will  of  the  testator,  who 
were  to  take  in  the  event  of  Harrison  S.  dying  without 
child  or  children.  In  this  as  in  every  other  testamentary 
disposition  which  becomes  the  subject  of  judicial  con- 
struction or  interpretation,  the  first  inquiry  must  be  to 
ascertain  if  possible  the  intention  of  the  testator  as  ex- 
pressed in  his  will,  which,  once  ascertained,  must  be 
given  effect.  The  peculiarity  here  is  that  while  the  will 
is  entirely  free  from  ambiguity  in  itself,  inasmuch  as  the 
beneficiaries  are  not  mentioned  by  name,  owing  to  cer- 
tain conditions  and  circumstances  which  arose  subse- 
quent to  the  testator's  death,  more  or  less  difficulty  is 
encountered  when  we  come  to  apply  it  to  the  person  or 
persons  designated  by  the  testator  in  distinction  from 
all  others.  The  gift  here,  over  upon  the  death  of  Har- 
rison S.,  is  to  "his  child  or  children  and  their  heirs, 

and  in  the  event  of  his  dying  without  leaving  any 

child  or  children,  then"  over.  Whom  did  the  testator 
understand  to  be  comprehended  within  the  words  chil- 
dren of  Harrison  S.  as  he  here  employed  them?  It  is 
proper  enough  to  assume  that  he  knew  of  existing  legis- 
lation that  enabled  any  proper  person,  by  and  with  the 
consent  of  the  parent  or  guardian  of  a  minor  child  and 
with  the  approval  of  the  court,  to  adopt  it  as  his  child 
and  heir ;  but  it  is  quite  as  fair  and  proper  to  assume 
that  he  knew  at  the  same  time  of  the  clear  distinction 
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the. law  makes  between  natural  and  adopted  children; 
for  instance,  that  the  giving  the  latter  the  right  to  in- 
herit does  not  make  him  a  child  in  fact,  Com.  v.  Nan- 
crede,  32  Pa.  389,  that  one  adopted  has  the  rights  of  a 
child  without  being  a  child,  and  that  the  identity  of  the 
child  is  not  changed :  Schafer  v.  Eneu,  54  Pa.  304.  We 
derive  but  little  light  from  these  assumptions.  A  cir- 
cumstance which  we  think  however  goes  very  far  in  sup- 
port of  appellant's  contention  is,  that  the  adoptio?;i  of 
this  appellee  occurred  four  years  after  the  death  of  the 
testator,  and  nothing  is  to  be  found  in  the  will  suggest- 
ing that  so  far  as  testator  knew  the  adoption  of  a  child 
was  then  contemplated.  Not  a  single  extrinsic  fact  can 
be  pointed  to  as  indicating  that  the  testator  intended 
that  any  one  not  of  his  blood  should  share  in  his  bounty, 
while  the  will  itself  may  be  searched  in  vain  for  any  in- 
dication tending  even  remotely  to  show  that  he  so  in- 
tended. To  give  the  words  of  the  gift  to  Harrison's  child 
or  children  a  meaning  which  would  include  adopted  chil- 
dren would  be  to^  enlarge  them  beyond  their  natural 
meaning  and  proper  import.  This  was  declared  where 
the  effect  was  made  to  have  the  same  words  include 
grandchildren  in  Hallowell  v.  Phipps,  2  Wharton  276,  a 
case  requiring  less  strain,  so  at  least  it  seems  to  the 
writer,  than  the  effort  to  enlarge  them  so  as  to  include 
adopted  children,  since  ordinarily  and  by  common  usage 
these  words  are  understood  to  mean  immediate  off- 
spring, or  descendants.  In  the  case  referred  to  Justice 
Rogers  delivering  the  opinion  of  the  court,  says :  "Un- 
der a  bequest  to  children,  grandchildren  and  other  re- 
mote issues  are  excluded,  unless  it  be  the  apparent  inten- 
tion of  the  testator  disclosed  by  his  will,  to  provide  for 
the  children  of  the  deceased  child.  But  such  construc- 
tion can  only  arise  from  a  clear  intention  or  necessary 
implication ;  as  where  there  are  not  other  children  than 
grandchildren,  or  when  the  term  children  is  further  ex- 
plained by  limitation  over  in  default  of  issue.  The  word 
'children'  does  not  ordinarily,  and  properly  speaking. 
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comprehend  grandchildren^  or  issues  generally.  Their 
being  included  in  that  term  is  only  permitted  in  two 
cases,  viz:  from  necessity,  which  occurs  when  the  will 
would  remain  inoperative  unless  the  sense  of  the  word 
^children^  were  extended  beyond  its  natural  import, 
and  where  the  testator  has  clearly  show^n,  by  other 
words,  that  he  did  not  intend  to  use  the  term  ^children' 
in  the  proper  actual  meaning,  but  in  a  more  extensive 
sense."  We  cite  this  case,  not  overlooking  the  lack  of 
strict  analogy,  between  the  cases,  the  one  an  effort  to 
extend  the  meaning  of  children  in  a  wdll  so  as  to  include 
grandchildren,  the  other  to  extend  it  so  as  to  include 
children  by  adoption,  merely  to  show  the  disposition  of 
the  courts  to  confine  and  limit  the  word  children  in  its 
application,  when  it  occurs  in  a  will,  to  its  natural  im- 
port, except  where  the  testator  has  clearly  shown  by 
other  words  that  he  intended  to  use  the  term  in  a  more 
extensive  sense.  No  such  word  can  be  found  in  this 
will.  In  Hunt's  Est.,  133  Pa.  200,  Mr.  Justice  Gebbnb, 
referring  to  the  rule  declared  by  Mr.  Justice  Rogers  in 
the  case  above  cited,  says,  "With  us  it  has  never  been  de- 
parted from,  but  has  been  enforced  in  many  instances, 

and  never  with  any  abatement  of  any  of  its  terms 

It  is  very  clear  that  one  of  the  two  exceptions  of  the 
operations  of  the  rule  does  not  exist  in  the  present  case. 
There  are  other  actual  children  of  the  testator,  to  whom 
the  words  in  the  codicil  do  apply,  and  hence  there  is  no 
reason  or  necessity  for  departing  from  the  ordinary 
meaning  of  the  word  'children,'  as  designating  the  lega- 
tees mentioned  in  the  codicil.  The  other  exception  is, 
Vhere  the  testator  has  clearly  shown  by  other  words 
that  he  did  not  intend  to  use  the  term  "children''  in  the 
proper,  actual  meaning,  but  in  a  more  extensive  sense.' 
All  the  authorities  agree  that  such  intention  must  clear- 
ly appear  and  if  it  does  not,  the  word  'children'  must  be 
confined  to  its  ordinary  meaning."  No  reason  can  be 
suggested  why  this  rule  should  not  apply  as  well  to  the 
case  of  adopted  children  as  to  grandchildren  where  the 
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sole  inquiry  is  as  to  testator's  meaning  and  intention. 
We  think  it  does  so  apply. 

The  case  calls  for  no  discussion  of  the  several  statutes 
relating  to  the  adoption  of  children ;  these  are  clearly 
not  involved,  for,  however,  construed  they  could  reflect 
no  light  on  the  one  pertinent  inquiry  which  has  regard  to 
testator's  intention.  It  is  not  a  question  of  the  right  of 
an  adopted  child  to  inherit,  but  simply  a  question  of  the 
testator's  intention  with  respect  to  those  who  are  to 
share  in  his  estate.  We  see  nothing  in  the  will  or  in  the 
circumstances  surrounding  it  indicating  any  intention 
on  part  of  the  testator  to  include  in  his  bequest  to  the 
child  or  children  of  his  son,  Harrison  S.,  any  but  his  im- 
mediate offspring.  The  decree  awarding  the  fund  to 
Mrs.  Edna  Puterbaugh  Marsh  is  reversed,  and  the  rec- 
ord is  remitted  for  distribution  in  accordance  with  the 
views  here  expressed,  the  cost  to  be  paid  out  of  the  fund. 


Scouton  V.  Stony  Brook  Lumber  Company, 
Appellant. 

Corporations — Principal  and  agent — Execution  of  note  without 
signature  of  treasurer — Use  of  money  to  pay  corporate  debts — Es- 
toppel— Failure  to  mention  loan  in  corporate  minutes — Corporate 
or  personal  loan — Conflicting  evidence — Case  for  jury. 

1.  A  party  cannot  avail  himself  of  the  benefit  of  his  agent's  act 
and  repudiate  his  authority. 

2.  A  corporation  which  has  received  the  benefit  of  a  note  irregu- 
larly issued  cannot  escape  liability  thereon  by  showing  it  was  not 
executed  by  the  proper  oflficer ;  and  a  director  of  a  company,  suing, 
is  not  denied  the  application  of  such  rule. 

8.  A  corporation  may  lawfully  borrow  money  to  pay  its  indebted- 
ness and  when  used  for  that  purpose  the  obligation  to  repay  is  uni 
doubted,  and  the  fact  that  the  loan  did  not  pass  through  the  hands 
of  the  treasurer  is  not  controlling,  nor  is  the  absence  of  any  ref- 
erence thereto  in  the  corporate  minutes. 

4.  The  president  of  a  corporation  who  owned  or  controlled  a 
majority  of  its  capital  stock  agreed  to  sell  his  entire  holdings  to 
the  holder  of  the  balance  of  the  stock  for  $60,000,  on  condition  that 
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all  the  liabilities  of  the  company  be  met  at  the  time  of  the  transfer. 
The  liabilities  amounted  to  $41,000,  including  a  simi  of  $6,500  ow- 
ing the  president  for  back  salary.  The  purchaser  employed  plain- 
tiff as  attorney  to  assist  in  obtaining  the  sum  of  $91,000,  of  which 
sum  plaintiff  himself  advanced  $5,000.  When  the  deal  was  con- 
summated the  company  was  reorganized  with  the  purchaser  of  the 
stock  as  president,  and  plaintiff  and  three  others  as  directors.  In 
an  action  against  the  corporation  for  the  recovery  of  the  $5,000 
advanced  by  plaintiff  the  evidence  was  conflicting  as  to  whether 
such  sum  was  a  loan  to  the  corporation  and  used  in  part  payment 
of  the  former  president's  salary  or  whether  it  was  a  loan  to  the 
purchaser  of  his  stock.  Plaintiff  offered  in  evidence  a  note  for 
such  amount  to  plaintiff's  order,  and  executed  by  the  new  president 
and  secretary  in  tlie  corporate  name,  although  it  was  not  signed  by 
the  treasurer  and  the  evidence  was  conflicting  as  to  whether  he  had 
consented  to  the  making  of  the  note.  None  of  the  $91,000  turned 
over  to  the  former  president  passed  through  the  hands  of  the  treas- 
urer, and  no  mention  of  the  loan  was  made  on  the  corporate  min- 
utes. Held,  (1)  defendant's  obligation  arose  from  the  receipt  of  the 
money  by  it,  and  the  note,  although  defectively  executed,  was  prop- 
erly admitted  in  evidence,  and  (2)  the  case  was  for  the  jury  and  a 
verdict  for  the  plaintiff  will  be  sustained. 

Argued  March  18,  1918.  Appeal,  No.  287,  Jan.  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  Sullivan  Co., 
Dec.  T.,  1916,  No.  35,  on  verdict  for  plaintiff  in  case  of 
John  G.  Scouton  v.  The  Stony  Brook  Lumber  Company. 
Before  Brown,  C.  J.,  Potter,  Stewart,  Frazbr  and 
Waluno,  JJ.    Affirmed. 

Assumpsit  for  money  loaned.    Before  Terry,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
Verdict  for  plaintiff  for  |5,465  and  judgment  thereon. 
Defendant  appealed. 

Error  assigned,  among  others,  was  in  refusing  defend- 
ant's motion  for  judgment  non  obstante  veredicto. 

O.  D.  Coughlin,  with  him  G.  J.  Clark-,  for  appellant. — 
The  plaintiff  cannot  charge  the  defendant  with  liability 
by  reason  of  loose  statements  of  defendant's  officers  and 
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directors ;  corporate  action  must  be  shown :  AU^heny 
County  Workhouse  v.  Moore,  95  Pa.  468;  Dorsey  v. 
Abrams,  85  Pa.  299;  Sword  v.  Reformed  Congregatiou 
Keneseth  Israel,  29  Pa.  Superior  Ct.  626;  Workman's 
Loan  &  Building  Association  v.  Heaton,  233  Pa.  173. 

Statements  made  by  plaintiff  unobjected  to  by  di- 
rectors are  not  evidence  of  ratification :  Tift  v.  Quaker 
City  National  Bank,  141  Pa.  550. 

A  corporation  as  well  as  a  natural  person  may  repudi- 
ate a  contract  executed  by  an  agent  without  authority : 
Pittsburgh  &  Steubensville  Railroad  Company  v.  Alle- 
gheny County,  79  Pa.  210. 

The  note  sued  upon  should  not  have  been  admitted  in 
evidence ;  Pollock  v.  Standard  Steel  Car  Company,  230 
Pa.  136 ;  First  Natl.  Bank  of  Allentown  v.  Hoch,  89  Pa. 
324. 

E.  J,  Mullen,  for  appellee. — Where  a  corporation  has 
received  the  benefit  of  the  proceeds  of  notes,  although  ir- 
regularly issued,  it  will  be  estopped  from  denying  lia- 
bility, even  if  the  notes  were  executed  in  disregard  of 
the  provisions  of  the  by-laws :  Hartzell  v.  Ebbvale  Min- 
ing Co.,  239  Pa.  602 ;  First  National  Bank  of  Bangor  v. 
American  Bangor  Slate  Co.,  229  Pa.  27;  Millward-Cliflf 
Cracker  Co.'s  Est.,  161  Pa.  157;  Wayne  Title  &  Trust 
Company  v.  The  Schuylkill  Electric  Railway  Co.,  191 
Pa.  90;  Presbyterian  Board  v.  Gilbee,  212  Pa.  310. 

If  a  director  of  the  corporation  supplies  the  latter 
with  money  to  meet  its  legitimate  needs,  and  the  money 
so  furnished  is  properly  used  in  carrying  on  the  corpo- 
rate business,  he  is  entitled  to  recover  from  the  company 
the  amount  so  advanced :  Kendall  v.  Klapperthal  Co., 
202  Pa.  596. 

Opinion  by  Mr.  Justice  Walling,  April  22, 1918 : 
This  is  an  action  of  assumpsit  for  money  loaned.    The 
defendant  company  was  incorporated  in  1910,  with  an 
authorized  capital  stock  of  $200,000,  divided  into  shares 
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of  |100  each.  It  owned  a  tract  of  2,200  acres  of  timber 
land  in  Sullivan  County,  where  it  was  engaged  in  the 
manufacture  and  sale  of  lumber.  Prior  to  August,  1915, 
fifteen  hundred  shares  of  its  capital  stock  had  been  is- 
sued, of  which  eleven  hundred  shares  were  owned  or  con- 
trolled by  John  Hughes  Blackman  and  the  remaining 
four  hundred  shares  by  C.  F.  Carter.  The  latter  manu- 
factured the  lumber  for  the  corporation,  and  the  for- 
mer looked  after  its  business  affairs.  In  the  spring 
of  1915,  Carter  secured  from  Blackman  an  option  for  the 
purchase  of  his  stock.  Blackman  was  president  of  the 
corporation  and  insisted  that,  in  connection  with  the 
sale  of  his  stock,  all  the  company's  direct  and  collateral 
liabilities,  amounting  to  about  f41,000,  must  be  paid. 
The  agreed  price  for  his  stock  was  in  round  numbers 
150,000;  making  the  amount  necessary  to  consummate 
the  transaction  |91,000.  Carter  employed  plaintiff,  who 
was  an  attorney,  to  assist  him  in  securing  this  money, 
which  was  obtained  largely  by  loans  from  banks  and  in- 
dividuals. The  option  as  drawn  expired  July  15th,  of 
that  year,  but  was  extended.  The  parties  in  interest  met 
at  a  bank  in  Pittston  on  July  31st,  also  on  August  2d  and 
again  on  August  4th,  when  the  matter  was  finally  con- 
summated and  Carter  became  the  owner  of  practically 
*A\  the  stock  of  the  corporation.  At  the  same  time  the 
company  was  reorganized  and  the  number  of  directors 
increased  from  three  to  five,  which  included  Carter,  his 
two  sons,  plaintiff  and  H.  W.  Ruggles ;  a  share  of  stock 
was  transferred  to  each  of  the  two  latter  to  qualify  them 
to  act  as  such.  Mr.  Carter  became  president,  his  son, 
Bruce  A.  Carter,  secretary  and  Mr.  Ruggles,  treasurer. 
Some  of  the  notes  given  by  Carter  to  raise  the  money 
were  endorsed  by  plaintiff,  who  also  furnished  f5,000 
of  his  own ;  which  amount,  with  the  balance  of  the  f  91,- 
000  was  turned  over  to  Blackman  at  the  meeting  on 
August  4th.  So  far  as  appears,  Mr.  Blackman  paid  all 
the  debts  and  liabilities  of  the  old  company  and  retained 
the  balance  as  the  price  of  his  stock.    The  only  question 
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involved  in  this  suit  is  whether  the  |5,000  was  a  loan 
to  Carter  or  to  the  corporation ;  plaintiff  says  to  the  cor- 
poration. The  141,000  indebtedness  included  |6,500  ow- 
ing to  Blackman  for  salary.  On  the  day  last  mentioned 
there  was  a  meeting  of  the  new  board  of  directors,  at 
which  four  were  present;  and  the  evidence  for  plaintiff 
tends  to  show  that  it  was  then  agreed  and  understood 
that  his  $5,000  was  a  loan  to  the  corporation  and  to  be 
used  in  payment  of  Blackman's  salary.  In  corrobora- 
tion of  this  a  three  months^  note  for  that  amount, 
drawn  payable  to  plaintiff  and  executed  by  the  new 
president  and  secretary  in  the  corporate  name,  was  put 
in  evidence.  The  note  was  not  signed  by  the  treasurer  as 
the  by-laws  provide;  but  plaintiffs  evidence  is  to  the 
effect  that  the  treasurer  was  present,  consented  to  the 
transaction  and  said  he  would  sign  the  note  if  necessary. 
This  is  denied  by  the  treasurer,  who  testifies,  in  effect, 
that  it  was  a  loan  to  Carter  and  not  to  the  company  and 
that  the  question  of  treating  it  as  a  loan  from  plaintiff 
to  the  company  was  broached  at  the  meeting  on  August 
2d,  when  he  (the  treasurer)  refused  to  so  consider  it  or 
to  sign  the  note  and  that  later,  after  a  private  conver- 
sation between  Carter  and  plaintiff,  they  stated  that 
other  arrangements  had  been  made  as  to  the  |5,000;  and 
further  that  he  had  no  knowledge  of  said  note  until  long 
afterwards  and  never  consented  thereto.  As  we  under- 
stand the  facts,  none  of  the  funds  turned  over  to  Black- 
man,  passed  through  the  hands  of  the  treasurer.  The 
minutes  of  the  corporate  meeting  held  that  day  con- 
tain no  reference  to  this  loan.  Ruggles  seems  to  have 
been  interested  in  this  suit  as  the  holder  of  a  large  block 
of  the  company's  stock  as  collateral  for  a  loan  to  Carter, 
who  died  in  November,  1915,  apparently  insolvent.  The 
note  was  admitted  in  evidence  in  support  of  plaintiff's 
contention.  As  the  court  below  says  there  was  a  sharp 
conflict  in  the  evidence.  Each  side  was  supported  to 
some  extent  by  more  than  one  witness,  and  the  case  be- 
came largely  one  of  fact ;  as  such  it  was  submitted  to  the 


Digitized  by  VjOOQ IC 


246  SCOUTON  v.  STONY  BEOOK  LUMBER  CO.,  Appel. 

Opinion  of  the  Court.  [261  Pa. 

jury  with  adequate  instructions.  The  verdict  was  in 
favor  of  the  plaintiff;  and  the  lower  court,  after  careful 
consideration,  directed  judgment  to  be  entered  thereon ; 
from  which  defendant  appealed.  We  find  no  error  in 
the  record. 

Some  of  the  funds  turned  over  to  Blackman  were  for 
his  stock  and  the  balance  for  corporate  indebtedness. 
The  jury  found  this  |5,000  was  a  part  of  the  latter;  that 
being  so,  the  corporation  received  the  benefit  of  the  loan. 
Conceding  that  the  president  and  secretary  were  not 
authorized  to  execute  the  note,  yet  the  company  got  the 
money,  which  it  cannot  retain  and  repudiate  the  agency 
by  which  it  was  secured.  Upon  this  question  we  adopt 
the  following  from  the  opinion  of  the  court  below :  "If 
plaintiffs  money  was  loaned  and  used  for  such  purpose 
it  is  of  no  consequence  that  the  election  of  officers  was 
irregular,  or  that  one  of  them  was  absent  at  the  time  of 
such  loan,  or  that  the  treasurer  did  not  execute  the  note. 
Such  irriegularities  give  way  to  the  principle  that  a  party 
cannot  avail  himself  of  the  benefit  of  his  agent's  act  and 
repudiate  his  authority — in  the  application  of  which  it 
is  held  that  a  corporation  which  has  received  the  benefit 
of  a  note  irregularly  issued  cannot  escape  liability  there- 
on by  showing  it  was  not  executed  by  the  proper  officers : 
Hartzell  v.  Ebbvale  Mining  Co.,  239  Pa.  602;  Panne- 
baker  V.  Tuscarora  Valley  R.  R.  Co.,  219  Pa.  60 ;  Presby- 
terian Board  v.  Gilbee,  212  Pa.  310;  Penn.  Natural  Gaa 
Co.  V.  Cook,  123  Pa.  170;  MacGeorge  v.  Chemical  Mfg 
Co.,  141  Pa.  575.  And  a  director  of  a  company,  suing,  is 
not  denied  the  application  of  such  rule:  Kendall  v. 
Klapperthal  Co.,  202  Pa.  596." 

The  defendant's  obligation  arises  from  the  receipt  of 
the  money  by  it,  and  the  note,  although  defectively  exe- 
cuted, is  evidence  as  tending  to  establish  the  loan.  See 
Wojciechowski  v.  Johnkowski,  16  Pa.  Superior  Ct.  444. 
A  corporation  may  lawfully  borrow  money  to  pay  its  in- 
debtedness and  when  used  for  that  purpose  the  obli- 
gation to  repay  is  undoubted.    The  fact  that  the  loan  in 
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question  did  not  pass  through  the  hands  of  the  treasurer 
is  not  controlling,  nor  is  the  absence  of  any  reference 
thereto  in  the  corporate  minutes. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Ford  et  al.  v.  Deigendesch,  Appellant 

Negligence — Vehiiie  driver — Narrow  street  —  Horse  on  trot — 
Slack  rein — Shying  of  horse — Throwing  of  wagon  on  sidewalk — 
Injury  to  pedestrian — Case  for  jury. 

In  an  action  for  personal  injuries,  where  it  appeared  that  the 
driver  of  defendant's  horse  and  wagon  drove  the  horse  at  a  trot, 
with  loose  rein,  along  a  six  and  one-half  foot  roadway  bordered  by 
a  sidewalk  only  two  feet  in  width,  and  that  the  horse  suddenly 
shied  and  moved  sidewise,  throwing  a  wheel  of  the  wagon  upon  the 
sidewalk  and  striking  plaintiff,  a  small  boy,  the  questions  whether 
the  driver  had  exercised  due  care  in  proceeding  at  such  speed  and 
with  slack  rein  were  for  the  jury,  and  a  verdict  and  judgment  for 
the  plaintiff  were  sustained. 

Argued  March  26,  1918.  Appeal,  No.  347,  Jan.  T., 
1917,  by  defendant  from  judgment  of  C.  P.  No.  4,  Phila- 
delphia Co.,  March  T.,  1917,  No.  3533,  on  verdicts  for 
plaintiffs  in  case  of  Francis  X.  Ford,  by  his  next  friend 
and  father,  William  J.  Ford,  and  William  J.  Ford,  v. 
Paul  H.  Deigendesch.  Before  Mbstrbzat,  Potter, 
MoscHZiSKBB,  Fbazbr  and  Walling,  JJ.    Affirmed. 

Trespass  for  personal  injuries.  Before  Audenribd, 
P.J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiffs,  Francis  X.  Ford  and  William  J. 
Ford,  for  $1,820  and  |300  respectively,  and  judgments 
thereon.    Defendant  appealed. 

Error  assigned,  among  others,  was  in  refusing  defend- 
ant's motion  for  judgment  non  obstante  veredicto. 
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William  G.  Wright,  for  appellant. 

Augustus  Trask  Ashton  and  Victor  Frey,  for  api)el- 
lees,  were  not  heard. 

Per  Curiam,  April  22, 1918: 

The  evidence  in  this  case  shows  that  an  employee  of 
defendant  drove  defendant's  horse  at  a  trot,  with  a  loose 
rein,  through  a  narrow  roadway,  some  six  and  a  half 
feet  in  width,  bordered  by  a  sidewalk  only  two  feet  in 
width.  It  appears  that  the  horse  suddenly  shied,  and 
moved  sidewise,  so  that  the  wheel  of  the  wagon  to  which 
he  was  attached,  was  thrown  upon  the  narrow  sidewalk, 
striking  and  injuring  the  plaintiff,  a  small  boy.  Wheth- 
er or  not  the  driver  exercised  due  care,  under  the  circum- 
stances, in  permitting  the  horse  to  travel  at  such  a  rate 
of  speed,  or  whether  it  was  careless  in  him  to  drive  with 
a  slack  rein  at  that  time  and  place,  were  questions  for 
the  jury  to  determine.  Binding  instructions  in  favor  of 
defendant  were  properly  refused,  and  the  question  of  the 
driver's  negligence  was  submitted  to  the  jury  in  a  charge 
to  which  no  exception  was  taken. 

The  judgment  is  affirmed. 


Doyle,  Appellant,  v.  Philadelphia  Rapid  Transit 
Company. 

Negligence — Street  railways — Wagon — Driving  on  track — Rear- 
end  collision — Nonsuit. 

1.  The  motorman  of  a  street  railway  car  has  the  right  to  assume 
that  a  man  driving  a  wagon  in  the  street  ahead  of  him  alongside 
the  track  will  not  drive  in  front  of  the  car. 

2.  Where  a  vehicle  which  turns  into  a  street  railway  track  is 
struck  in  the  rear  hy  an  approaching  car,  the  motorman  is  not 
guilty  of  negligence  unless  the  vehicle  was  on  the  track  or  approach- 
ing the  track  a  sufficient  distance  from  the  car  for  the  motorman 
to  have  stopped  the  car  and  avoided  the  collision. 

3.  In  an  action  against  a  street  railway  company  to  recover  for 
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personal  injuries  sustained  in  a  collision  between  plaintiff's  wagon 
and  a  car  belonging  to  the  defendant,  a  compulsory  nonsuit  was 
properly  entered,  where  it  appeared  that  an  automobile  was  stand- 
ing on  the  side  of  the  street;  that  plaintiff's  horse  and  wagon  stood 
behind  the  automobile,  the  horse's  head  being  sixteen  feet  there- 
from; that  the  distance  from  the  head  of  the  horse  to  the  tail  of 
the  wagon  was  sixteen  feet;  that  plaintiff's  driver  got  in  the  wagon 
and  looked  through  the  window  in  the  back  and  saw  the  car  com- 
ing, but  did  not  testiftr  at  what  distance  away;  that  he  pulled  his 
horse  out  to  straddle  the  track  in  order  to  get  around  the  automobile 
and  was  struck  by  the  car  in  so  doing. 

Argued  March  27,  1918.  Appeal,  No.  382,  Jan.  T., 
1917,  by  plaintiflf,  from  judgment  of  C.  P.  No.  3,  Phila- 
delphia Co.,  March  T.,  1914,  No.  409,  refusing  to  take  oflf 
compulsory  nonsuit  in  case  of  Onney  B.  Doyle  v.  Phila- 
delphia Bapid  Transit  Company.  Before  Mbstrbzat, 
PoTTBB,  MoscHziSKBB,  Prazbb  and  Walling,  JJ.  Af- 
firmed. 

Trespass  for  personal  injuries. 

The  facts  appear  by  the  following  from  the  remarks 
of  Fbrguson,  J.,  in  entering  the  compulsory  nonsuit : 

In  this  case  we  have  nothing  but  the  fact  that  there 
hras  a  collision.  We  have  an  automobile  standing  against 
the  curb  on  the  north  side  of  Arch  street  east  of  Broad 
street  (in  the  City  of  Philadelphia) ;  we  have  the  wagon 
of  Mr.  Field  standing  on  the  north  side  of  Arch  street 
east  of  Broad  street,  thirty  feet  back  of  the  automobile, 
and  from  the  horse's  head  to  the  tailboard  of  the  wagon 
was  sixteen  feet,  so  the  distance  between  the  automobile 
and  the  wagon  was  just  about  twice  the  length  of  the 
horse  and  wagon.  The  case  absolutely  depends  upon  the 
testimony  of  Mr.  Field,  if  there  is  any  case  at  all,  because 
Doyle  saw  nothing.  All  he  knows  is  that  there  was  a 
crash,  and,  as  I  said  before,  the  mere  fact  that  there  was 
a  crash  and  that  he  was  injured  as  a  result  of  the  crash 
does  not  prove  that  the  transit  company  was  negligent, 
because  when  there  is  another  wagon,  which  is  a  free 
agent  in  the  streets  and  may  go  wherever  the  driver 
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directs  it,  you  can  easily  see  that  it  might  possibly  be 
that  a  collision  would  have  resulted  no  matter  how  care- 
ful the  motorman  might  have  been.  Mr.  Field  says  that 
when  he  came  out  of  the  cigar  store  he  saw  the  car  com- 
ing west  on  Arch  street  and  crossing  Thirteenth  street, 
and  he  walked  down  to  the  curb  and  got  into  his  wagon 
and  Jooked  through  the  window  in  the  back  and  saw  the 
car  was  coming.  He  did  not  tell  us  where  it  was ;  he  did 
not  tell  us  how  close  it  wag.  He  took  the  reins  and 
drove  ahead,  and  at  some  point  between  where  the  wagon 
had  been  standing  and  where  the  automobile  was,  as  to 
which  he  leaves  us  entirely  in  the  dark,  he  pulled  his 
horse  out  to  straddle  the  track  in  order  to  get  around  the 
•automobile  and  was  struck  by  the  car.  That  that  re- 
sulted from  the  negligence  of  the  motorman  of  the  car 
there  is  no  evidence.  The  car  had  the  right  of  way,  and 
the  motorman  had  the  right  to  assume  that  a  man  driv- 
ing a  wagon  in  the  street  ahead  of  him  alongside  of  the 
track  would  not  drive  the  wagon  in  front  of  the  car.  If 
he  did  pull  the  wagon  in  front  of  the  car,  it  did  not  make 
the  motorman  negligent.  He  could  only  be  held  negli- 
gent under  circumstances  such  as  are  indicated  in  this 
case  if  the  wagon  had  been  on  the  track  or  approaching 
the  track  a  sufficient  distance  from  the  car  for  the  motor- 
man  to  have  stopped  the  car  and  to  have  avoided  the 
collision.  Those  distances  are  not  given  to  us,  and  juries 
are  not  permitted  to  guess  what  must  have  been  the  fact. 
They  have  to  have  the  evidence,  and  they  have  to  have  an 
opportunity  of  determining  whether  they  will  believe 
it  or  not,  but,  assuming  that  they  believe  it,  they  have  to 
have  evidence  from  which  they  could  conclude  that  there 
was  negligence.  That  evidence  does  not  appear  in  this 
case,  and  for  that  reason  I  enter  a  nonsuit. 

The  lower  court  entered  a  compulsory  nonsuit  which 
it  subsequently  refused  to  take  off.    Plaintiff  appealed. 

Error  assigned,  among  others,  was  in  refusing  to  take 
off  nonsuit. 
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Eugene  Raymond,  with  him  John  Martin  Doyle,  for 
appellant. 

Bernard  J.  O^Connell,  for  appellee. 

Pbb  Curiam,  April  22, 1918 : 

The  record  in  this  case  shows  no  evidence  of  negligence 
upon  the  part  of  the  defendant,  which  was  sufficient  to 
justify  its  submission  to  the  jury.  Judgment  of  com- 
pulsory nonsuit  was  properly  entered,  and  the  court  be- 
low did  not  err  in  refusing  to  take  it  off. 

The  judgment  is  affirmed. 


Caflfery  et  ux*  v.  Philadelphia  &  Beading  Railway 
CJompany,  Appellant* 

Evidence — Booh  entries — Verification — Records  kept  hy  third 
persons — Discretion  of  court — Inadmissihilitp  —  Trials  —  Exami- 
nation— Evidence  tending  to  discredit  witness — Admissibility. 

1.  What  is  sufficient  verification  of  book  entries  to  warrant  their 
admission  is  largely  a  question  for  the  discretion  of  the  trial  judge. 

2.  Where  in  an  action  to  recover  damages  from  a  railroad  com- 
pany for  personal  injuries  sustained  in  a  collision,  it  appeared  that 
plaintiff  was  on  her  way  to  Atlantic  City ;  and  that,  after  the  ac- 
cident, she  completed  her  journey  and  remained  there  three  days, 
and  her  condition  while  there  was  a  controverted  question  at  tlio 
trial,  and  a  photograph  was  offered  in  evidence  showing  the  plain- 
tiff in  a  bathing  suit,  it  was  not  error  to  refuse  to  permit  the  in- 
troduction in  evidence  of  records  of  the  establishment  where  the 
photograph  was  made,  tending  to  show  that  it  was  taken  two  days 
after  the  accident,  where  the  person  who  took  the  photograph  was 
not  called  as  a  witness,  and  where  there  was  nothing  to  show  that 
the  records  relating  to  the  photographs  were  in  his  handwriting; 
and  where  further  there  was  nothing  to  show  that  any  effort  had 
been  made  to  locate  him  and  bring  him  to  the  trial. 

8.  Evidence  of  a  threat  to  give  false  testimony  made  to  one  party 
by  a  witness  of  the  other  is  relevant  as  affecting  the  truthfulness 
of  such  witness,  and  will  not  be  excluded  because  expressly  made 
to  induce  settlement  of  the  case. 

4.  Where  in  such  case,  it  appeared  that  plaintiff  had  had  some 
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discussion  with  an  uncle  who  was  in  the  employ  of  defendant  rela- 
tive to  the  settlement  of  the  case,  and  the  uncle  appeared  as  wit- 
ness for  the  defendant  and  testified  that  plaintiff  was  not  injured* 
it  was  not  error  to  admit  in  rebuttal  evidence  to  show  that  the 
witness  had  threatened  to  **lie  the  plaintiffs  out  of  court"  if  they 
did  not  settle  the  case. 

Practice,  Supreme  Court — Assignments  of  error. 
5.  Error  can  be  assigned  only  to  so  much  of  the  charge  as  was 
made  the  subject  of  exception. 

Argaed  Jan.  16,  1918.  Appeals,  Nos.  220  and  221, 
Jan.  T.,  1917,  by  defendant,  from  judgment  of  0.  P.  No. 
2,  Philadelphia  Co.,  June  T.,  1916,  No.  4228,  on  verdicts 
for  plaintiff,  in  case  of  Maria  B.  Caffery  and  John  M. 
Caffery  v.  Philadelphia  and  Reading  Railway  Company. 
Before  Beown,  C.  J.,  Stewart,  Moschziskbb,  Frazbb 
and  Walung,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Rogers,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff,  Maria  B.  Caffery,  for  f 4,500.00 ; 
and  for  John  M.  Caffery  for  $2,650.00,  and  judgment 
thereon.    Defendant  appealed. 

Errors  assigned  were  rulings  on  evidence,  instructions 
to  the  jury,  and  in  refusing  a  new  trial. 

William  Clarke  Mason,  for  appellant. — It  was  error 
to  permit  the  introduction  of  evidence  to  show  that  the 
witness  Pranciscus  had  threatened  to  commit  perjury  if 
the  case  were  not  settled :  Kane  v.  Rapid  Transit  Co., 
248  Pa.  160. 

It  was  error  to  refuse  to  i)ermit  the  records  of  the 
studio  to  be  introduced  in  evidence :  Wells  Whip  Co.  v. 
Lanners  Mutual  Fire  Insurgfnce  Co.,  209  Pa,  488 ;  Can- 
field  V.  Johnson,  144  Pa.  61;  French  v.  Virginian  Ry. 
Co.,  93  Southeastern  Reporter  585;  Mississippi  River 
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Logging  Co.  V.  Robson,  16  U.  S.  C.  C.  A.  400 ;  Continental 
National  Bank  v.  First  National  Bank,  108  Tennessee 
374 ;  United  States  for  use  of  Hudson  River  Stone  Sup- 
ply Co.  V.  Venable  Construction  Co.,  124  Federal  267 ; 
Jones  V.  Long,  3  Watts  325;  Imhoflf  v.  Fleurer,  2  Phila- 
delphia 35;  Pollock  v.  Wagenblast,  1  Philadelphia  18; 
Lowenstein  v.  Greenbaum,  65  Pa.  Superior  Ct.  19. 

Thomas  James  Meagher,  for  appellees. — The  trial 
judge  was  right  in  refusing  to  permit  defendant  to  prove, 
by  books  of  a  photographer,  the  date  on  which  certain 
photographs  were  alleged  to  have  been  taken,  where  the 
person  who  took  the  photographs  or  who  made  the  en- 
tries was  not  called  as  a  witness  and  where  no  eflforts  to 
produce  him  were  shown,  nor  was  his  handwriting 
proved ;  but  the  books  were  merely  identified  by  the  man- 
ager of  the  establishment  as  the  books  of  the  establish- 
ment. 

The  trial  judge  was  right  in  admitting  evidence  in  re- 
buttal that  a  witness  called  by  defendant  who  was  an 
uncle  of  one  of  the  plaintiffs  and  employed  by  defendant, 
and  whose  evidence  showed  his  hostility  to  plaintiffs, 
and  whose  credibility  was  seriously  in  question,  had 
threatened  to  "lie  the  plaintiffs  out  of  court"  if  they 
would  not  abandon  or  settle  the  case,  especially  where 
the  liability  of  the  defendant  for  the  accident  was  not 
challenged  and  where  defendant  was  not  prejudiced. 

Opinion  by  Mr.  Justice  Walung,  May  6, 1918 : 
These  are  actions  by  husband  and  wife  for  personal  in- 
juries to  the  wife.  On  August  7, 1916,  the  plaintiff,  Mrs. 
Caffery,  while  a  passenger  on  one  of  defendant's  trains, 
was  injured  in  a  collision,  under  such  circumstances  as 
to  render  the  carrier  liable  therefor.  She  lived  at 
Coatesville,  and,  with  members  of  her  family,  set  out  that 
morning  for  Atlantic  City.  After  the  accident  she  com- 
pleted her  journey  and  remained  at  said  city  for  three 
days  when  her  husband  came  and  took  her  home.    Her 


Digitized  by  VjOOQ IC 


254  CAFFERT  et  ux.  v.  PHILA.  &  R.  RY.  CO.,  Appellant. 

Opinion  of  the  Court.  [261  Pa. 

condition  while  there  was  a  controverted  question  at  the 
trial;  plaintiff's  evidence  was  that  she  was  ill  and  de- 
fendant's that  she  was  well  and  out  as  usual  enjoying 
the  pleasures  of  the  resort.  On  that  branch  of  the  case 
defendant  offered  a  photograph  of  Mrs.  Caffery  and 
members  of  her  party  in  bathing  suits,  and  evidence  that 
it  was  taken  there  at  the  Palace  studio  on  August  9, 
1916.  Another  picture,  in  which  Mrs.  Caffery  appears 
with  others  in  bathing  suits,  was  admittedly  taken  at  a 
former  visit  to  the  same  studio  on  the  eighteenth  of  the 
preceding  June,  and  plaintiff's  evidence  was  that  both 
pictures  were  taken  at  tjiat  time.  Defendant  called  Mr. 
Lipp,  the  manager  of  the  studio,  who  testified  that  a  sepa- 
rate consecutive  number  was  written  in  pencil  on  each 
negative  and  that  they  had  a  book  in  which  was  kept  a 
daily  record  of  the  numbers  corresponding  with  those 
placed  on  the  negatives.  This  was  to  enable  the  studio 
to  furnish  additional  photographs  from  the  negatives  on 
file.  Neither  of  the  photographs  in  question  was  taken 
by  the  manager  nor  was  the  number  on  either  negative 
or  in  the  book  made  by  him ;  nor,  so  far  as  appears,  was 
he  present  when  either  photograph  was  taken  or  either 
number  written.  It  is  not  shown  that  he  saw  the  parties 
or  had  any  personal  knowledge  of  the  transaction.  A 
Mr.  Menelick  was  employed  at  the  studio  and  seems  to 
have  taken  tKese  photographs ;  but  he  was  not  called  as 
a  witness  nor  was  it  shown  that  the  numbers  on  the  nega- 
tives, or  in  the  book,  were  in  his  handwriting  or  in  the 
same  handwriting.  Mr.  Lipp  testified  that  he  did  not 
know  where  Menelick  was ;  but  it  is  not  shown  that  any 
search,  diligent  or  otherwise,  was  made  to  find  him.  The 
trial  judge  held  that  the  bojok  was  not  suflSciently  proven 
and  declined  to  admit  it  in  evidence,  or  to  permit  a  wit- 
ness to  state  as  facts  information  obtained  therefrom; 
in  which  we  see  no  error.  Book  entries  or  other  like 
writings  of  private  parties,  to  be  competent  as  proof 
against  third  parties,  must  be  authenticated  by  the  best 
evidence  attainable.     See  16  Cyc.  1208;  2  Wigmore  on 
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Evidence,  Section  1521;  Heiskell  v.  Rollins,  82  Md.  14, 
s.  c.  51  Am.  St.  Rpts.  455;  Terry  v.  Birmingham  Na- 
tional Bank,  93  Alabama  599,  s.  c.  30  Am.  St.  Rpts.  87; 
Post  V.  Kenerson  (Vt),  52  L,  R.  A.  552  and  note;  2 
Wharton  on  Evidence,  Section  1131.  The  authorities 
cited  for  appellant  do  not  conflict  with  this  rule.  The 
same  principle  applies  to  photographs,  which  cannot  be 
received  in  evidence  until  verified  by  the  testimony  of 
some  qualified  person:  Wigmore  on  Evidence,  Section 
793.  What  is  sufficient  verification  of  book  entries  to 
warrant  their  admission  is  largely  a  question  for  the  dis- 
cretion of  the  trial  judge :  10  Ruling  Case  Law,  p.  1175. 
Here  the  best  evidence  is  that  of  the  one  who  made  the 
entries  or  who  saw  them  made,  and  that  was  not  fur- 
nished. There  was  no  effort  made  to  find  Menelick,  and 
no  reason  given  for  failure  to  produce  him  as  a  witness ; 
hence,  no  ground  was  laid  for  the  admission  of  secondary 
evidence.  The  fact  that  Mr.  Lipp  did  not  know  where 
Menelick  was,  did  not  prove  that  the  latter  could  not  be 
found,  as  there  was  nothing  to  indicate  that  any  effort 
had  been  made  to  find  him.  Aside  from  that,  there  was 
no  proof  or  offer  of  proof  that  the  entries  were  in  Mene- 
lick's  handwriting.  Nothing  appears,  except  that  it  is 
a  book  of  the  studio  wherein  was  kept  a  daily  record  by 
numbers  of  the  negatives  for  the  convenience  of  the  busi- 
ness, not  verified  by  the  one  who  made  the  entries  there- 
in, nor  by  proof  of  his  handwriting,  nor  by  anyone  hav- 
ing personal  knowledge  thereof.  For  lack  of  proof  the 
book  was  properly  rejected.  When  duly  authenticated 
such  entries  may  always  be  used  to  refresh  the  recollec- 
tion of  a  witness,  but  it  is  not  necessary  here  to  deter- 
mine whether  in  such  case  they  are  admissible,  as  inde- 
pendent evidence,  to  affect  the  rights  of  third  parties. 

Mrs.  Caffery  and  her  two  children  went  to  Atlantic 
City  on  the  occasion  of  the  accident  in  the  company  of 
her  uncle,  Adam  R.  Franciscus,  who  was  an  employee  of 
the  defendant  and  its  principal  witness  at  this  trial. 
The  examination  tended  to  disclose  some  feeling  on  his 
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part  against  the  plaintiffs;  and  it  was  permissible  in 
cross-examination  to  bring  out  the  interest  he  had  taken 
in  the  defense,  even  though  it  might  show  incidentally 
that  he  had  tried  to  bring  about  a  settlement.  This  was 
to  test  the  credibility  of  the  witness,  not  to  show  an  ef- 
fort on  part  of  defendant  to  settle  the  case ;  no  such  offer 
was  made  or  could  have  been  permitted.  In  fact  that 
part  of  the  cross-examination  of  this  witness  to  which 
error  is  assigned  seems  entirely  harmless.  It  tends  only 
to  show  that  he  had  some  talk  about  settling  the  case 
with  a  man  whose  name  he  did  not  know,  but  thought  it 
might  be  Howell.  We  do  not  see  how  that  could  preju- 
dice the  defendant. 

In  rebuttal  plaintiffs  were  permitted  to  offer  testi- 
mony to  the  effect  that  shortly  before  the  trial  they  had 
a  conversation  with  Mr.  Franciscus  in  which  he  stated 
that  if  they  did  not  settle  the  case  he  would  go  into  court 
and  lie  them  out  of  it.  This  was  relevant  and  proper  as 
going  to  his  credibility.  Evidence  of  a  threat  to  give 
false  testimony,  made  to  one  party  by  a  witness  of  the 
other  is  relevant  as  affecting  the  truthfulness  of  such 
witness,  and  will  not  be  excluded  because  expressly 
made  to  induce  settlement  of  the  case.  The  threat  of  a 
witness  to  commit  perjury  unless  a  case  is  settled  is  not 
privileged  like  an  offer  of  a  party  to  compromise  litiga- 
tion. Evidence  which  affects  the  credibility  of  a  witness 
is  competent :  Magehan  v.  Thompson,  9  W.  &  S.  54.  "A 
party  seeking  to  show  interest  or  bias  of  an  adverse  wit- 
ness is  not  confined  to  cross-examination  but  may  intro- 
duce independent  evidence  for  the  purpose'':  40  Cyc. 
267G.  In  the  discretion  of  the  trial  judge,  such  inde- 
pendent evidence  may  be  offered  without  previous 
cross-examination  of  the  adverse  witness  with  refer- 
ence thereto:  Cronkrite  v.  Trexler,  187  Pa.  100.  We  see 
no  error  in  the  comments  of  the  trial  judge  upon  the 
above-mentioned  rebuttal  evidence;  and,  in  any  event, 
that  part  of  the  charge  is  not  properly  before  us  as  no 
exception  was  taken  thereto.     Error  can  only  be  as- 
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signed  to  so  inucli  of  the  charge  as  was  made  the  subject 
of  exception. 

The  assignments  of  error  are  overruled  and  the  judg- 
ments are  affirmed. 


Hunt  V.  Snyder,  Appellant. 

Judgments — Foreign  judgments — Res  adjudicala — Jurisdiction 
— Evidence — Husband  and  wife — Necessaries  —  Desertion  —  Sup- 
port. 

1.  The  general  rule  is  that  a  judgment  of  a  court  of  competent 
jurisdiction  is  final  and  conclusive  and  must  be  given  full  faith 
and  credit  in  other  jurisdictions  as  to  all  matters  in  controversy, 
or  which  with  proper  diligence  miglit  have  been  interposed  as  a 
defense  in  the  original  action;  such  judgment,  however,  is  conclu- 
sive only  in  so  far  as  responsive  to  the  pleadings ;  and  in  an  action 
brought  thereon  in  another  state,  evidence  may  be  offered  to  show 
that  the  subject-matter  involved  was  not  included  in  the  proceeding 
in  the  foreign  jurisdiction,  or  that  the  court  which  rendered  the 
judgment  was  without  jurisdiction  of  the  cause  of  action  or  of  the 
party. 

2.  In  a  suit  on  a  judgment  obtained  in  New  York,  in  an  action 
instituted  by  a  wife  to  recover  the  cost  of  necessaries  purchased 
by  her  for  herself  and  children  and  paid  for  out  of  her  earnings,  it 
appeared  from  the  affidavit  of  defense  that,  in  the  action  on  which 
the  judgment  was  entered,  defendant  had  alleged  that  his  wife  had 
caused  his  arrest  in  Schuylkill  County,  Pa.,  for  desertion  and 
nonsupport,  and  that  the  court,  after  hearing,  had  made  an  order 
on  defendant  for  the  payment  of  $20  per  month,  but  had  subse- 
quently revoked  its  order,  that  the  case  was  tried  before  a  jury  and 
a  verdict  for  plaintifT  was  rendered  upon  which  the  judgment  on 
which  the  action  was  brought  was  entered.  The  lower  court  entered 
judgment  for  plaintiff  for  want  of  a  sufficient  affidavit  of  defense. 
Held,  that  while  the  judgment  of  the  court  of  Schuylkill  County 
in  revoking  its  earlier  order  was  conclusive  of  the  right  of  the  wife 
to  support  in  desertion  proceedings  at  that  time,  it  was  not  conclu- 
sive of  her  right  at  a  different  time  upon  a  different  state  of  facta 
to  support,  or  conclusive  of  her  right  to  recover  in  an  action  of 
assumpsit  for  money  paid  for  necessaries ;  and  that  as  the  previous 
judgment  of  tke  Court  of  Quarter  Sessions  of  Schuylkill  County 
had  been  interposed  as  a  defense  to  the  proceedings  in  New  York 
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and  determined  adversely  to  the  defendant,  that  judgment  was  con- 
clusive of  the  defendant's  right  to  interpose  such  defense  to  an  ac- 
tion on  the  judgment,  and  the  judgment  for  want  of  a  suflBcient 
affida^t  of  defense  was  affirmed. 

Argued  Feb.  18, 1918.  Appeal,  No.  261,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  Schuylkill  Co., 
March  T.,  1917,  No.  249,  for  plaintiff,  for  want  of  a  suffi- 
cient affidavit  of  defense,  in  case  of  William  L.  Hunt,  use- 
plaintiflf,  v.  William  Snyder.  Before  Potter,  Stewart, 
MoscHzisKBR,  Frazbr  and  Walling,  J  J.    Affirmed. 

Assumpsit  on  a  judgment  recovered  against  defendant 
in  the  Supreme  Court  of  Niagara  County,  New  York. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense.     Before  Bechtel,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  entered  judgment  for  plaintiff  for  want  of 
a  sufficient  affidavit  of  defense.     Defendant  appealed. 

Error  assigned  was  in  entering  judgment  for  plaintiff 
for  want  of  a  sufficient  affidavit  of  defense. 

James  B.  Reilly,  with  him  M.  M.  Burke  and  (7.  A. 
Whitehouse,  for  appellant. 

J.  0.  Ulrich,  for  appellee. 

Opinion  by  Mr.  Justice  Frazer,  May  6, 1918 : 
Defendant  appeals  from  a  judgment  entered  in  favor 
of  plaintiff  for  want  of  a  sufficient  affidavit  of  defense  in 
an  action  on  a  judgment  obtained  in  the  Supreme  Court 
of  Niagara  County,  New  York. 

The  action  on  which  the  foreign  judgment  was  se- 
cured was  instituted  by  defendant's  wife  to  recover  the 
cost  of  necessaries  she  alleged  were  purchased  by  her  for 
herself  and  two  children  and  paid  for  out  of  her  earn- 
ings. The  answer  averred  plaintiff  deserted  defendant 
and,  on  February  1, 1912,  caused  his  arrest  in  Schuylkill 
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County,  Pennsylvania,  on  a  charge  of  desertion  and  non- 
support  and  that  the  court  of  that  county,  after  hearing, 
found  plaintiff  was  not  entitled  to  support  and  main- 
tenance because  of  misconduct  and  dismissed  her  com- 
plaint. The  case  was  tried  before  a  jury  and  a  verdict 
for  f3,170  and  costs  rendered  in  favor  of  plaintiff,  on 
which  judgment  was  entered  and  subsequently  assigned 
to  William  L.  Hunt,  the  use-plaintiff. 

Defendant  contends  the  judgment  obtained  in  New 
York  is  not  conclusive  because  that  court  was  with' 
out  jurisdiction  as  the  rights  of  the  parties  were  deter- 
mined by  the  courts  of  Pennsylvania  previous  to  the  in- 
stitution of  the  New  York  action.  In  the  desertion  pro- 
ceeding in  Schuylkill  County  the  court  made  an  order 
directing  defendant  to  pay  for  the  support  of  his  wife  the 
sum  of  |20  a  month.  This  order,  however,  was  revoked 
in  1914.  In  the  meantime  the  sum  of  f330  had  been 
paid  the  wife  under  the  order,  for  which  sum  an  allow- 
ance was  made  against  plaintiff's  claim.  The  affidavit 
of  defense  in  the  present  case  recited  the  proceeding  in 
Schuylkill  County,  the  making  of  the  order  for  payment 
of  |20  a  month  and  its  subsequent  revocation  and  averred 
the  action  of  the  court  was  conclusive  of  the  rights  of  the 
parties,  and,  consequently,  the  New  York  courts  were 
without  jurisdiction  of  the  matter  in  controversy.  On 
the  other  hand,  plaintiff  relies  upon  the  New  York  judg- 
ment as  being  conclusive  of  the  matters  adjudicated  in 
that  jurisdiction. 

The  general  rule  is  that  a  judgment  of  a  court  of  com- 
petent jurisdiction  is  final  and  conclusive  and  must  be 
given  full  faith  and  credit  in  other  jurisdictions  as  to  all 
matters  in  controversy,  or  which  with  proper  diligence 
might  have  been  interposed  as  a  defense  in  the  original 
action :  Marsh  v.  Pier,  4  Rawle  273 ;  Bell  v.  Allegheny 
County,  184  Pa.  296;  Stilwell  v.  Smith,  219  Pa.  36; 
Browarsky^s  Est.,  252  Pa.  35,  41.  It  is  also  equally  well 
settled  that  a  judgment  is  conclusive  only  In  so  far  as 
responsive  to  the  pleadings,  and,  consequently,  in  an  ac- 
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tion  brought  on  a  judgment  of  another  state  evidence 
may  be  offered  to  show  the  subject-matter  involved  was 
not  included  in  the  proceeding  in  the  foreign  jurisdic- 
tion, or  that  the  latter  court  was  without  jurisdiction  of 
the  cause  of  action  or  of  the  party :  Reynolds  v.  Stock- 
ton, 140  U.  S.  254;  Thormann  v.  Ffame,  176  U.  S.  350; 
Price  V.  Schaeflfer,  161  Pa.  530,  and  cases  cited. 

In  applying  these  principles  it  will  be  noted  the  judg- 
ment of  the  New  York  court  was  not  obtained  in  a  pro- 
ceeding for  desertion,  but  the  action  was  to  recover 
money  paid  by  the  wife  for  necessaries  for  herself  and 
children  in  the  State  of  New  York,  and  included  a  period 
of  time  subsequent  to  the  final  order  in  the  desertion  pro- 
ceedings in  Pennsylvania.  The  wife  resided  in  the  State 
of  New  York  and  the  summons  was  duly  served  on  de- 
fendant in  that  state.  The  New  York  courts,  accord- 
ingly, had  jurisdiction  of  the  parties  and  of  the  subject- 
matter  and,  as  shown  by  the  answer  filed,  the  defense 
now  interposed  was  likewise  set  up  as  a  defense  in  that 
action.  So  far  as  the  record  sets  forth,  the  proceeding  in 
the  New  York  case  involved  the  defense  now  set  up. 
The  judgment  of  the  court  of  Schuylkill  County  in  re- 
voking its  earlier  order  of  support  was  conclusive  as  to 
the  right  of  the  wife  to  support  in  desertion  proceed- 
ings at  that  particular  time,  but  would  not  necessarily 
be  conclusive  as  to  a  subsequent  time  on  a  different 
state  of  facts,  or  in  an  action  of  assumpsit  to  recover 
money  paid  by  the  wife  for  necessaries.  The  previous 
judgment  of  the  Court  of  Quarter  Sessions  of  Schuylkill 
County  as  a  matter  of  defense  in  the  proceeding  in  the 
New  York  court  was  passed  upon  and  determined  by  that 
court  and  from  its  decision  no  appeal  was  taken.  Its 
judgment  must,  therefore,  be  considered  conclusive  in 
the  present  action. 

The  judgment  is  affirmed. 
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Commonwealtli  ex  rel.,  Appellant,  v.  Sitler  et  aL 

Execution — Attachment  execution  —  Funds  in  custodia  legia — 
BaH  in  hands  of  cleric  of  court — Cash  hail  accepted  without  author* 
ity—Act  of  March  IJf,  1877,  P.  L,  ^--Agreement  of  counsel — Con- 
struction— YalidJity  of  attachment, 

1.  A  fund  held  by  a  clerk  of  court  in  his  official  capacity  by  vir- 
tue of  authority  of  law  is  in  custodia  legis  and  is  exempt  from  at- 
tachment, but  where  held  by  such  officer  in  his  private  capacity, 
and  not  by  statutory  provision,  the  fund  is  attachable. 

2.  A  general  i>ower  to  take  bail  does  not  authorize  the  receipt  of  a 
deposit  of  money  in  lieu  thereof. 

3.  Under  the  Act  of  March  14,  1877,  P.  L.  3,  authorizing  the 
clerk  of  the  Quarter  Sessions  to  take  bail  in  certain  cases,  the  clerk 
is  not  authorized  to  accept  a  deposit  of  money  in  lieu  thereof  and 
if  he  does  so  the  fund  so  held  is  not  in  custodia  legis  and  is  at- 
tachable. 

4.  Where  judgments  were  entered  on  the  bonds  of  a  tax  collector 
against  the  collector  and  his  surety,  and  upon  refusal  of  the  court 
to  open  the  judgments,  an  appeal  was  taken  from  the  order  entered 
as  to  one  of  the  judgments  only  and  counsel  agreed  that  the  dispo- 
sition of  the  appeal  taken  from  the  refusal  of  the  court  to  open 
such  judgment  should  be  conclusive  of  the  facts  in  the  other  judg- 
ments, such  agreement  only  meant  that  the  judgments  from  which 
no  appeal  was  taken  should  be  opened  only  if  the  judgment  whose 
validity  was  questioned  before  the  Supreme  Court  should  be  di- 
rected to  be  opened  and  did  not  prevent  the  issuing  of  process  on 
the  other  judgments,  pending  the  appeal. 

5.  Where  in  such  case,  the  tax  collector  was  convicted  of  em- 
bezzlement and  was  allowed  to  appeal  to  the  Superior  Cou^t  from 
the  sentence  imposed  by  the  Court  of  Quarter  Sessions  and  in  al- 
lowing the  appeal  the  Superior  Court  ordered  him  to  enter  into  a 
recognizance  in  the  sum  of  $5,000  for  his  appearance  if  the  judg- 
ment should  be  affirmed,  and  the  surety  on  his  bond  as  tax  collector 
deposited  $5,000  cash  with  the  clerk  of  the  Court  of  Quarter  Ses- 
sions, the  clerk  was  not  authorized  to  accept  such  deposit  and  the 
funds  in  his  hands  were  not  in  the  custody  of  the  law  and  were 
therefore  properly  attached  on  writ  of  attachment  execution  issued 
against  the  surety. 

Argued  Feb.  19, 1918.  Appeal,  No.  376,  Jan.  T.,  1917, 
by  relator,  from  order  of  C.  P.  Schuylkill  County,  July 
T.,  1917,  No.  281,  quashing  attachment,  in  case  of  Corn- 
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monwealth  of  Pennsylvania  ex  rei.  the  County  of  Schuyl- 
kill V.  C.  E.  Sitler,  Isaac  Christ,  S.  G.  Seligman,  Q.  A. 
WUford,  Nels  Nelson,  C.  W.  Royer,  C.  O.  Seibep- 
ling,  Geo.  Krell  and  L.  F.  Remaly.  Before  Buown, 
C.  J.,  PoTTBB,  Stewart,  Frazeb  and  Walung,  JJ.  Be- 
versed. 

Attachment  execution. 

Rule  to  show  cause  why  writ  of  attachment  execution 
should  not  be  quashed  for  matter  appearing  of  record. 
Before  Bbchtbl,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  made  the  rule  absolute  and  quashed  the  writ 
of  attachment  execution.  The  Commonwealth  of  Penn- 
sylvania ex  rel.  the  County  of  Schuylkill  appealed. 

Error  assigned  was  the  order  of  the  court. 

Arthur  L.  Shay,  with  him  G,  A.  Snyder  and  John  F. 
Whalen,  for  appellant. — Under  the  Act  of  May  19, 1897, 
P.  L.  67,  the  relator  had  the  clear  right  to  issue  a  writ  of 
attachment  execution,  as  the  relator  never  agreed  that 
the  appeal  taken  from  other  judgments  in  this  case 
should  operate  as  a  supersedeas. 

/.  0.  Ulrich,  for  appellees. 

Opinion  by  Mr.  Chief  Justice  Brovtn,  May  6, 1918 : 
C.  E.  Sitler,  a  defaulting  tax  collector  for  the  Borough 
of  Tamaqua  for  the  years  1913,  1914,  and  1915,  was  con- 
victed of  embezzlement  and  was  allowed  to  appeal  to  the 
Superior  Court  from  the  sentence  imposed  upon  him  by 
the  Court  of  Quarter  Sessions  of  Schuylkill  County.  In 
allowing  his  appeal  the  Superior  Court  ordered  him  to 
enter  into  a  recognizance,  in  the  sum  of  $5,000,  for  his 
appearance  if  the  judgment  of  the  Court  of  Quarter  Ses- 
sions should  be  affirmed.  It  was  affirmed,  and  applica- 
tion for  an  appeal  to  this  court  was  refused.    Instead  of 
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entering  into  a  recognizance,  as  directed  by  the  order  al- 
lowing his  appeal  to  the  Superior  Court,  Sitter's  father, 
W.  A.  Sitter,  deposited,  in  lieu  of  it,  $5,000  in  cash  with 
the  clerk  of  the  Court  of  Quarter  Sessions,  and  this 
money  was  in  the  hands  of  the  clerk  when  the  judgment 
of  that  court  was  affirmed  by  the  Superior  Court. 
While  Sitter's  appeal  was  there  pending  judgments 
were  entered  in  the  Court  of  Common  Pleas  of  the 
county  upon  the  bonds  given  by  him  as  tax  collector,  W. 
A.  Sitter,  his  father,  being  a  surety  on  each  of  them.  One 
of  these  judgments  was  entered  in  the  court  below  to 
May  term,  1916,  No.  328,  and  application  to  open  it  was 
refused.  The  refusal  to  open  it  was  affirmed  by  this 
court :  Commonwealth  ex  rel.  Schuylkill  County  et  al.  v. 
Sitter  et  al.,  258  Pa.  570.  After  C.  E.  Sitter's  petition  for 
an  appeal  to  this  court  from  the  judgment  of  the  Superior 
Court  had  been  refused,  he  surrendered  himself  to  the 
sheriff  of  the  county,  to  comply  with  the  sentence  of  the 
Court  of  Quarter  Sessions,  and  this  attachment  in  execu- 
tion thereupon  was  issued  by  the  County  of  Schuylkill 
upon  one  of  the  judgments  entered  on  the  tax  collector's 
bond.  The  garnishee  named  was  the  clerk  of  the  Court 
of  Quarter  Sessions,  with  whom  W.  A.  Sitter  had  de- 
I)osited  the  |5,000  in  cash  in  lieu  of  a  recognizance.  Up- 
on his  motion  the  attachment  was  quashed,  because  (1) 
It  had  been  issued  upon  a  judgment  as  to  which  there  was 
an  agreement  by  counsel  of  record  that  the  action  of  this 
court  on  the  appeal  taken  from  the  refusal  to  open  the 
judgment  to  May  term,  1916,  No.  328,  should  be  con- 
trolling; and  (2)  The  money  deposited  with  the  clerk  of 
the  Court  of  Quarter  Sessions  was  in  the  custody  of  the 
law,  and,  therefore,  not  liable  to  attachment.  From  the 
order  quashing  the  attachment  the  county  has  appealed. 
The  agreement  that  the  disposition  of  the  appeal  taken 
from  the  refusal  of  the  court  below  to  open  the  judgment 
entered  to  May  term,  1916,  No.  328,  ''should  be  conclusive 
of  the  facts  in  this  judgment,"  though  somewhat  ambig- 
uous, evidently  meant  that  the  judgment  upon  which 
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this  attachment  issued  should  be  opened  only  if  by  our 
decree  the  judgment  entered  to  May  term,  1916,  No.  328, 
should  be  opened.  There  was  no  agreement  that,  during 
the  pendency  of  the  appeal  to  this  court,  process  should 
not  issue  on  any  of  the  other  judgments  which  the  lower 
court  had  refused  to  open,  and  there  was,  therefore,  no 
violation  of  the  agreement  in  issuing  this  attachment  ad 
lev  deb.  on  the  judgment  entered  to  May  term,  1916,  No. 
329.  In  issuing  it  the  County  of  Schuylkill  assumed  the 
risk  of  a  reversal  by  this  court,  which  might  have  had  the 
eflfect  of  rendering  the  attachment  fruitless,  but  there 
was  no  such  reversal.  In  holding  that  the  attachment 
was  issued  in  violation  of  the  agreement,  the  learned 
court  below  made  it  broader  than  was  warranted  by  its 
terms  as  brought  up  on  this  appeal. 

If  the  moneys  attached  in  the  hands  of  the  clerk  of 
Quarter  Sessions  were  held  by  him  in  his  official  capacity 
as  such  officer,  by  virtue  of  some  law  authorizing  him  to 
so  hold  it,  they  would  undoubtedly  have  been  exempt 
from  attachment,  for  they  would  have  been  in  custodia 
legis.  The  test  of  their  exemption  is  a  very  simple  one. 
The  clerk  was  either  authorized  to  receive  them,  or  he 
was  not  so  authorized,  and,  if  not,  they  were  not  in  his 
hands  as  an  officer  of  the  law.  No  statute  authorized  him 
to  receive  the  moneys.  His  only  authority,  when  the 
Superior  Court  allowed  Sitler's  appeal,  was  to  take  bail 
or  a  recognizance  for  the  defendant's  appearance  under 
the  Act  of  March  14,  1877,  P.  L.  3,  which  is  as  follows : 
"The  clerks  of  the  several  Courts  of  Quarter  Sessions 
and  Oyer  and  Terminer  of  this  Commonwealth  shall  here- 
after have  authority,  in  all  cases,  excepting  in  the  case  of 
a  defendant  charged  with  treason,  felonious  homicide  or 
voluntary  manslaughter,  to  take  bail  and  recognizances, 
and  approve  such  bonds  as  may  be  required  by  law,  when- 
ever the  law  judge  or  judges,  and  associate  judcres,  if 
there  be  associate  judges,  shall  be  absent  from  the  county 
seat,  or  shall  be  unable  on  account  of  sickness  or  other 
cause  to  attend  to  the  duties  of  their  office.''    The  order 
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of  the  Superior  Court  was  that  Sitler  should  enter  into  a 
recognizance  to  appear,  and  the  clerk  of  the  court  should 
have  taken  nothing  else,  for  nothing  else  would  have 
been  in  compliance  with  that  order.  If  a  practice  has 
arisen  under  which  clerks  of  the  Courts  of  Quarter  Ses- 
sions accept  cash  deposits  in  lieu  of  bonds  or  recog- 
nizances, no  such  practice  is  authorized  by  law.  A  gen- 
eral power  to  take  bail  does  not  authorize  the  receipt  of 
a  deposit  of  money  in  lieu  of  it :  U.  S.  v.  Faw,  1  Cranch 
486 ;  Butler  v.  Foster,  14  Ala.  323 ;  Dunlap  v.  Patterson, 
74  N.  Y.  145 ;  and  where  a  clerk  or  other  oflBicer  of  the 
court  holds  funds  in  his  private  capacity,  and  not  by 
statutory  provision,  the  fund  is  attachable  in  his  hands : 
Weaver,  Admr.,  v.  Davis,  47  111.  235;  Morse  v.  Holt,  22 
Me.  180.  The  deposit  of  the  f5,000  by  W.  A.  Sitler  with 
the  clerk  of  the  court  was  a  voluntary  act  on  his  part, 
neither  required  nor  authorized  by  law,  and  the  receipt 
of  the  deposit  by  the  clerk  was  equally  unauthorized. 
The  money  was,  therefore,  to  be  regarded  as  W.  A.  Sit- 
ler's,  and  liable  to  attachment  for  his  indebtedness. 

The  order  of  the  court  below  quashing  the  attachment 
is  reversed,  and  the  attachment  is  reinstated,  the  costs  on 
this  appeal  to  be  paid  by  the  appellee. 


Greenberger  et  al.,  Appellants,  v.  Schwartz  et  al. 

Banhruptcy — Bankruptcy  Act,  Section  67 f — Oonstruction — Liens 
— Judgments — Void  liens, 

1.  An  adjudication  of  bankruptcy  ipso  facto  renders  null  and 
void  all  liens  obtained  through  legal  proceedings  against  the  bank- 
rupt within  four  months  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy against  him.  Whether  the  bankrupt's  estate  is  administered 
by  a  trustee  or  there  is  a  composition  by  the  bankrupt  with  his 
creditors,  the  effect  of  a  discharge  in  bankruptcy  is  the  same,  if  the 
composition  is  confirmed  by  the  court. 

2.  In  proceedings  to  determine  the  validity  of  the  lien  of  a  judg- 
ment entered  against  a  partnership  and  the  individual  members 
thereof,  where  it  appeared  that  within  four  months  after  the  judg- 
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ment  had  been  entered,  proceedings  in  bankruptcy  were  instituted 
against  the  firm  and  its  individual  members,  and  that  they  were 
subsequently  adjudged  bankrupts  and  filed  schedules  wherein 
they  named  plaintiffs  as  creditors,  and  thereafter  made  a  com- 
position with  their  creditors  which  was  confirmed  by  the  bank- 
ruptcy coiirt  and  was  carried  out  by  the  bankrupts,  the  lower  court 
properly  held  that  the  judgment  which  had  been  entered  was  ren- 
dered void  by  the  bankruptcy  proceedings. 

Argued  Feb.  25, 1918.  Appeal,  No.  315,  Jan.  T.,  1917, 
by  plaintiffs,  from  order  of  C.  P.  Lackawanna  County, 
Nov.  T.,  1915,  No.  167,  on  issue  to  determine  the  validity 
of  the  lien  of  a  judgment,  in  case  of  Israel  Greenberger, 
Leo  Frishman,  Max  Judkovicz,  doing  business  as  Green- 
berger &  Co.  V.  M.  Schwartz  &  Jacob  Rosenfeld,  doing 
business  as  Schwartz  &  Rosenfeld.  Before  Brown, 
C.  J.,  Potter,  Stewart,  Moschziskbr  and  Walling,  J  J. 
Affirmed. 

Issue  to  determine  the  validity  of  the  lien  of  a  judg- 
ment. 

Exceptions  to  the  report  of  R.  W,  Archbald,  Esq.,  ref- 
eree.   Before  Newcomb,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  referee  found  in  favor  of  the  defendants. 

The  court  dismissed  the  exceptions  to  the  report  of  the 
referee.    Plaintiffs  appealed. 

Errors  assigned  were  in  dismissing  the  exceptions. 

William  J.  Fitzgerald ,  with  him  John  P.  Kelly,  for  ap- 
pellants.— The  lien  of  the  judgment  was  not  void  but 
voidable :  First  Natl.  Bank  of  Sayre  v.  Bartlett,  35  Pa. 
Superior  Ct.  592 ;  Lamorelle  v.  Nass,  30  Pa.  Superior  Ct. 
190 ;  Frazee  v.  Nelson,  179  Mass.  456,  61  N.  E.  40 ;  Roch- 
ester Lumber  Co.  v.  Locke,  72  N.  H.  22,  54  Atlantic  705. 

L.  R.  Levy,  for  appellees. 
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Opinion  by  Mr.  Chief  Justice  Brown,  May  6, 1918 : 
Moses  Schwartz  and  Jacob  Bosenfeld  were  partners, 
doing  business  in  the  City  of  Scranton,  under  the  firm 
name  of  Schwartz  &  Bosenfeld.  On  June  17, 1912,  Bosen- 
feld executed  and  delivered,  in  the  name  of  the  firm,  to 
Greenberger  &  Co.,  a  promissory  note,  containing  a  con- 
fession of  judgment,  for  |2,525.55^  payable  to  their  order 
two  months  after  date.  At  the  time  this  note  was  exe- 
cuted Schwartz  &  Bosenfeld  were  neither  insolvent  nor  in 
contemplation  of  bankruptcy.  On  October  7,  1916,  the 
appellants  entered  judgment  on  the  note  against  the  de- 
fendants individually  and  as*  a  firm,  but  the  same  was 
subsequently  stricken  oflf  as  to  Schwartz,  who  had  not 
signed  the  obligation,  and  was  opened  as  to  Bosenfeld 
and  the  firm  of  Schwartz  &  Bosenfeld,  to  enable  them  to 
set  up  the  defense  of  a  discharge  in  bankruptcy.  At  the 
date  of  the  entry  of  the  judgment  the  said  firm  and  the 
two  individual  members  thereof  were  insolvent  within 
the  meaning  of  the  bankruptcy  act,  and  this  was  well 
known  to  the  appellants.  On  November  4, 1915,  within  a 
month  after  the  said  judgment  had  been  entered,  a  pe- 
tition in  bankruptcy  was  filed  by  the  creditors  of  the 
firm  of  Schwartz  &  Bosenfeld,  in  the  District  Court  of  the 
United  States  for  the  Middle  District  of  Pennsylvania, 
against  the  defendants  as  a  firm  and  as  individuals,  and, 
on  the  26th  of  the  same  month,  they  were  duly  adjudged 
bankrupts  by  said  court.  They  subsequently  filed  their 
schedules  in  the  bankruptcy  proceedings,  and  named 
the  plaintiffs  therein  as  creditors.  On  January  10, 1916, 
the  defendants  in  due  form  offered  a  composition  to  their 
creditors,  which  was  thereafter  duly  confirmed  by  tho 
said  District  Court,  and  was  carried  out  by  the  de- 
fendants as  bankrupts.  The  issue  on  the  opened 
judgment  was  referred  to  a  very  learned  referee,  hy 
whose  report  judgment  was  directed  to  be  entered  for 
the  defendants,  on  the  ground  that,  under  the  bankrupt 
act,  the  judgment  entered  by  the  appellants  was  null  and 
void,  and,  from  the  judgment  so  entered  by  the  court  be- 
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low  in  coufirming  the  report  of  the  referee,  there  is  this 
appeal  by  Greenberger  &  Co.  On  it  two  questions  are 
raised :  (1)  Is  the  lien  of  a  judgment  entered  against  an 
insolvent  debtor  within  four  months  of  bankruptcy  pro- 
ceedings absolutely  void  or  only  voidable?  and  (2)  If 
it  be  voidable  can  it  be  attacked  by  the  bankrupt  after  the 
termination  of  bankruptcy  proceedings  as  to  nonexempt 
property?  If  the  first  question  was  properly  answered 
by  the  referee  and  the  court  below,  in  holding  that  the 
lien  of  the  judgment  was  void,  the  second  is  not  in  the 
case. 

Section  67f  of  the  Bankruptcy  Act  provides :  "All  lev- 
ies, judgments,  attachments  or  other  liens  obtained 
through  legal  proceedings  against  a  person  who  is  insolv- 
ent, at  any  time  within  four  months  prior  to  the  filing  of 
a  petition  in  bankruptcy  against  him,  shall  be  deemed 
null  and  void,  in  case  he  is  adjudged  a  bankrupt,  and 
the  property  alBfected  by  the  levy,  judgment,  attachment 
or  other  lien  shall  be  deemed  wholly  discharged  and  re- 
leased from  the  same  and  shall  pass  to  the  trustee  as  a 
part  of  the  estate  of  the  bankrupt." 

An  adjudication  of  bankruptcy  ipso  facto  renders  null 
and  void  all  liens  obtained  through  legal  proceedings 
against  the  bankrupt  within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy  against  him.  Wheth- 
er the  bankrupt  estate  is  administered  by  a  trustee  or 
there  is  a  composition  by  the  bankrupt  with  his  creditors, 
the  effect  of  a  discharge  in  bankruptcy  is  the  same,  if  the 
composition  is  confirmed  by  the  court :  Section  14c  Bank- 
ruptcy Act.  In  view  of  the  plain  words  of  section  67f 
of  that  act,  the  referee  was  of  opinion  that  the  judgment 
in  question  was  null  and  void.  In  so  holding  he  regard- 
ed Chicago,  Burlington  &  Quincy  Railroad  Company  v. 
Hall,  229  TJ.  S.  511,  as  controlling,  and  simply  fol- 
lowed it  in  making  his  report.  While  the  question  in 
that  case  was  as  to  the  liability  of  property  of  a  bank- 
rupt, exempt  by  the  laws  of  his  own  state,  to  attachment 
proceedings    instituted  in  another  state  within  four 
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months  of  the  filing  of  the  petition  in  bankruptcy,  the 
Supreme  Court  of  the  United  States  said  of  the  said  sec- 
tion 67f :  "Barring  exceptional  cases,  which  are  specially 
provided  for,  the  policy  of  the  act  is  to  fix  a  four  months' 
period  in  which  a  creditor  cannot  obtain  an  advantage 
over  other  creditors  nor  a  lien  against  the  debtor's  prop- 
erty. ^AU  liens  obtained  by  legal  proceedings'  within 
that  period  are  declared  to  be  null  and  void.  That  uni- 
versal language  is  not  restricted  by  the  later  provision 
that  *the  property  afifected  by  the lien  shall  be  re- 
leased from  the  same  and  pass  to  the  trustee  as  a  part  of 
the  estate  of  the  bankrupt.'"  In  thus  construing  the 
said  section  of  the  bankruptcy  act,  the  only  construction 
of  which  it  is  susceptible  was  given  to  it,  and  nothing 
more  need  or  can  be  said  in  dismissing  this  appeal. 
Judgment  aflBirmed. 


Moran^s  Estate. 

Decedents'  estates — Executors  and  administrators — Surcharge — 
Liquor  business — Continuation  of  business — Losses — Advance  pay- 
ments — Rents, 

1.  Where  the  personal  representative  of  a  decedent  engaged  in 
the  sale  of  liquor  continues  the  decedent's  liquor  business  after  his 
death  without  obtaining  a  transfer  of  the  license,  the  con  tinned 
sale  of  liquor  is  a  violation  of  the  law  by  which  no  legal  or  equitable 
claim  to  reimbursement  is  acquired  if  loss  results  therefrom. 

2.  Where  a  will  gives  no  authority  to  continue  the  testator's 
business,  the  executor  or  administrator  may  not,  as  a  general  rule, 
properly  do  so;  when  he  does  so,  the  gain,  if  any,  belongs  to  the 
estate,  while  the  loss  falls  upon  him. 

3.  Where  the  personal  representative  of  a  decedent  engaged  in 
the  liquor  business  continued  her  decedent's  liquor  business  after 
his  death  without  obtaining  a  transfer  of  the  license  for  a  period 
of  almost  nine  months^  and  incurred  a  net  loss  of  $1,060.79,  a  claim 
for  credit  in  her  account  for  the  amount  of  such  loss  was  properly 
refused. 

4.  In  such  case,  it  was  error  to  surcharge  the  accountant,  in  ad- 
dition to  the  amount  of  such  loss,  with  certain  expenses  which  she 
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had  incurred  in  the  sale  of  eatables,  amounting  to  $1,665.65,  where 
it  appeared  that  the  estate  was  credited  with  the  amount  received 
from  the  sale  of  such  eatables. 

5.  An  adminit^^rator  has  no  right  to  make  advance  payments  to 
certain  general  creditors  in  full  to  the  exclusion  of  others;  and  in 
so  doing  takes  the  risk  of  the  solvency  of  the  estate. 

6.  Where  in  such  case  before  the  account  was  filed,  the  adminis- 
tratrix expended  over  $3,000  in  paying  in  full  certain  creditors  of 
the  estate,  while  she  had  paid  nothing  to  other  creditors  of  equal 
rank,  and  the  fund  was  not  sufficient  to  pay  all  creditors  in  full, 
the  court. properly  surcharged  her  with  the  amount  of  such  pay- 
ments without  prejudice  to  her  right  to  take  the  place  of  creditors 
so  paid  and  pro  rate  with  those  unpaid  in  the  fund  for  distribution. 

7.  A  charge  for  rent  received  by  an  administratrix  from  real 
estate  and  a  credit  for  expenditures  thereon  are  properly  stricken 
from  her  account,  as  real  estate  has  no  proper  place  in  an  admin- 
istration account  except  as  authorized  by  the  will  or  where  sold  for 
payment  of  debts. 

Argued  Feb.  25, 1918.  Appeal,  No.  356,  Jan-  T.,  1917, 
by  Thomas  P.  Duffy,  Executor  of  Daisy  M.  Moran,  Ad- 
ministratrix, from  decree  of  O.  C.  Lackawanna  Co.,  1913, 
No.  326,  dismissing  exceptions  to  adjudication  in  Estate 
of  Patrick  F.  Moran,  deceased.  Before  Brown,  C.  J., 
Potter,  Stewart,  Mosghziskbb  and  Walling,  JJ. 
Modified  and  affirmed. 

Exceptions  to  adjudication.    Before  Sando,  P.  J. 
The  opinion  of  tlie  Supreme  Court  states  the  facts. 
The  court  dismissed  the  exceptions.    Thomas  P.  Duffy, 
executor  of  Daisy  M.  Moran,  administratrix,  appealed. 

Error  assigned  was  in  dismissing  the  exceptions. 

Thomas  P.  Duffy,  with  him  Joseph  F.  OUroy,  for  ap- 
pellant.— In  continuing  the  business,  the  accountant 
acted  in  good  faith  and  for  the  best  interest  of  the  estate 
and  creditors.  They  are  therefore  not  in  a  position  to 
say  that  the  administratrix  violated  the  law  in  continu- 
ing the  sale  of  liquor  without  a  license  after  her  hoch 
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band's  death :  Aschenbach  v.  Carey,  224  Pa.  303 ;  Grein- 
er's  Est.,  14  District  Report  348. 

The  administratrix  should  not  have  been  surcharged 
with  the  expenses  of  continuing  the  business  of  selling 
food  where  she  had  already  been  surcharged  with  the 
loss  of  continuing  the  business. 

William  J.  Fitzgerald,  with  him  Charles  P.  O^Malley, 
of  Knapp,  O^MaJley,  Hill  d  Harris,  for  appellee. — It  is 
firmly  established  in  this  State  that  any  loss  sustained 
by  an  executor  in  the  conduct  of  the  business  must  be  the 
executor's  personal  loss :  AUam's  Est.,  199  Pa.  573. 

Opinion  by  Mr.  Justice  Walling,  May  6, 1918 : 
This  is  an  appeal  on  behalf  of  accountant  from  an  ad- 
judication on  exceptions  to  an  administration  account. 
Patrick  F.  Moran  died  testate  on  April  13,  1913,  leav- 
ing a  widow,  Daisy  M.  Moran,  but  no  children.  Letters 
of  administration,  with  the  will  annexed,  were  granted 
to  the  widow,  who  took  charge  of  the  estate.  Mr.  Moran 
conducted  a  licensed  hotel  in  Scranton,  hie  license  and 
lease  of  the  hotel  building  expiring  April,  1914.  The  ad- 
ministratrix conducted  the  place  as  if  a  licensed  hotel, 
until  she  sold  the  property,  which  included  the  furni- 
ture, fixtures  and  stock  of  liquors,  to  an  owner  of  the 
building  at  private  sale  in  January,  1914,  for  f2,000. 
The  property  so  sold  was  appraised  at  $3,026.25 ;  but, 
owing  to  the  approacffing  expiration  of  the  lease,  it  was 
unsalable  to  an  outside  customer.  So  far  as  appears,  the 
sale  was  for  the  best  interest  of  the  estate ;  and  the  ac- 
countant claims  credit  for  |1,026.25,  as  a  loss  on  the  sale 
of  that  property,  which  was  allowed  by  the  Orphans' 
Court;  the  correctness  thereof  is  not  before  us  as  the 
appeal  is  on  behalf  of  the  accountant  only.  Probably  by 
mistake,  such  credit  is  stated  in  the  adjudication  as 
1756.25,  instead  of  the  correct  amount;  the  error  as- 
signed as  to  that  is  sustained  and  the  credit  is  allowed 
at  the  full  amount  of  |1,026.25. 
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In  the  conduct  of  the  hotel,  Mrs.  Moran  expended  f  9,- 
786.79  and  received  |8,726,  sustaining  a  net  loss  of  f  1,- 
060.79,  for  which  she  claims  credit  in  the  account.  This 
was  properly  disallowed.  The  will  gives  no  authority  to 
continue  the  business,  and  as  a  general  rule  in  such  case 
the  executor  or  administrator  may  not  properly  do  so; 
when  he  does,  the  gain,  if  any,  belongs  to  the  estate,  while 
the  loss  falls  upon  him  :*  Allam's  Est.,  199  Pa.  573,  583. 
It  was  Mrs.  Moran's  duty  to  make  disposition  of  the 
property  for  the  best  price  obtainable.  There  was  no 
transfer  of  the  license,  and  the  continued  sale  of  liquor 
there  was  a  violation  of  law,  by  which  she  acquired  no 
legal  or  equitable  claim  to  reimbursement.  See  Grimm's 
Est.,  181  Pa.  233;  Buck's  Est.,  185  Pa.  57.  She  kept  a 
daily  account  of  the  expenditures  for  eatables,  amount- 
ing in  all  to  f  1,665.65,  for  which  she  claims  credit ;  this 
is  disallowed  in  the  adjudication.  It  should  be  allowed. 
The  estate  is  credited  with  the  amount  received  for  meals 
and  lunches,  and  therefore  should  be  charged  with  the 
expense  of  keeping  up  that  branch  of  the  business.  To 
so  hold  saves  the  estate  harmless  without  injustice  to  ac- 
countant. The  rule  requires  an  executor,  who  unsuccess- 
fully continues  testator's  business  without  authority,  to 
stand  the  loss ;  while  the  effect  of  the  adjudication  in  this 
case  is  that,  in  addition  to  the  loss,  accountant  must  pay 
the  estate  f  1,665.65.  The  error  assigned  as  to  that  is  sus- 
tained and  the  credit  allowed. 

This  is  a  partial  account,  and»before  it  was  filed  the 
administratrix  had  expended  $3,965.22  by  paying  in  full 
<*ertain  creditors  of  the  estate,  while  she  had  paid  noth- 
ing to  other  creditors  of  equal  rank.  As  the  fund  was 
not  sufficient  to  pay  all  the  creditors  in  full,  the  court 
l^elow  properly  surcharged  her  with  that  amount,  with- 
out prejudice ;  that  is,  she  takes  the  place  of  the  credi- 
tors so  paid  and  pro  rates  with  those  unpaid  in  the  fund 
for  distribution.  In  the  end  accountant  will  lose  nothing 
thereby  should  the  estate  prove  solvent.  An, adminis- 
trator has  no  right  to  make  advance  payment  to  certain 
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general  creditors  in  full  to  the  exclusion  of  others,  and 
in  doing  so  takes  the  risk  of  the  solvency  of  the  estate. 

In  the  account  as  filed  the  administratrix  was  charged 
with  f  600  rent  received  by  her  from  real  estate  and  cred- 
ited with  f 268. 13  expended  thereon.  As  we  gather  from 
the  record,  the  court  below  struck  out  this  debit  and 
credit,  and  rightly  so,  as  real  estate  has  no  proper  place 
in  an  administration  account,  except  as  authorized  by 
will  or  when  sold  for  payment  of  debts.  See  Fross^s 
App.,  105  Pa.  258. 

The  administrator  is  charged  in  the  account  with  the 
13,026.25,  as  the  inventory  value  of  the  personal  prop- 
erty in  the  hotel,  and  also  with  the  |2,000  received  from 
its  sale;  and  is  credited  with  the  f  1,026.25  for  the  loss; 
apparently  making  a  double  charge  against  accountant  of 
the  |2,000.  However,  this  question  is  not  raised  nor  do 
we  decide  it ;  but,  as  the  matter  appears  on  the  face  of 
the  record,  if  an  error,  possibly  it  can  be  corrected  by 
bill  of  review.  The  account  was  filed  April  8,  1914; 
Mrs.  Moran  died  four  days  thereafter  and  this  appeal  is 
by  her  executor. 

The  decree  of  the  Orphans'  Court,  as  modified  by  this 
opinion,  is  affirmed  at  the  cost  of  the  Patidck  F.  Moran 
estata 


Wanner  t?.  Philadelphia  &  Reading  Railway  Com- 
pany, Api)ellant. 

Negligence — Bailroads — Automobiles — Grade  crossing — Collision 
'^Approach  through  covered  bridge — Obstruction  of  view — Death  of 
passenger — Unfamiliarity  with  locality — Ringing  of  bell — Absence 
of  sufficient  warning — Contributory  negligence — Sudden  danger — 
Imputed  negligence-r-Case  for  jury. 

1.  Where  in  an  action  against  a  railroad  company  to  recover  for 
the  death  of  plaintiff's  husband,  who  was  killed  in  a  grade  cross- 
ing-collision while  a  passenger  in  an  automobile,  it  appeared  that 
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the  car  was  traveling  about  twenty  miles  an  hour  along  a  road 
which  paralleled  a  creek  and  turned  sharply  to  the  right  and  up 
grade  to  and  across  a  covered  bridge,  the  sides  of  which  were  en- 
tirely enclosed;  that  defendant's  railway  crossed  tlie  highway 
thirty-one  feet  from  the  far  end  of  the  bridge;  that  at  the  moment 
of  emerging  from  tlie  bridge,  a  view  of  defendant's  track  was  ob- 
tainable for  a  distance  of  400  feet;  that  there  was  a  crossing  sign 
attached  to  the  entrance  of  the  bridge  farthest  from  the  tracks,  but 
there  was  no  "stop,  look  and  listen"  sign  at  the  crossing;  that 
the  automobile  and  the  train  approached  the  crossing  at  approxi- 
mately the  same  speed;  that  although  a  whistle  was  blown  at  a 
whistling  post  a  quarter  of  a  mile  from  the  crossing,  the  evidence 
was  conflicting  as  to  whether  a  bell  was  rung  or  any  other  signal 
given  of  the  approach  of  the  train ;  that  when  the  automobile  ap- 
proached the  track,  the  driver  was  not  aware  of  the  railroad  until 
within  eight  feet  therefrom,  and  believing  a  stop  on  the  near  side 
impossible,  endeavored  to  cross  ahead  of  the  train  and  the  rear  of 
the  automobile  was  struck  when  it  had  nearly  completed  the  cross- 
ing, the  question  whether  sufficient  warning  was  given  to  notify 
travellers  approaching  the  crossing  was  for  the  jury. 

2.  Where  in  such  case  the  driver  and  deceased  were  both  imfa- 
railiar  with  the  road,  it  was  for  the  jury  to  say,  in  view  of  the 
narrow  roadway,  the  sharp  curve  and  the  necessity  of  being  on  the 
lookout  for  other  vehicles,  whether  the  driver  was  guilty  of  contribu- 
tory negligence  in  attempting  to  drive  ahead  of  the  train  instead 
of  coming  to  a  stop  on  the  near  side  of  the  track. 

3.  Whether  the  driver's  choice  was  a  wise  one  is  not  the  ques- 
tion ;  as  the  danger  was  sudden  and  imminent,  he  was  not  bound 
to  pursue  the  safest  and  wisest  course  in  attempting  to  avoid  an 
accident. 

4.  Where  in  such  case,  it  appeared  that  the  automobile  was  hired 
to  take  deceased  and  some  friends  to  a  particular  destination  and 
was  in  the  immediate  control,  aside  from  the  destination  and  route 
to  be  traveled,  of  the  driver;  that  deceased  was  sitting  in  the  front 
seat  conversing  with  his  friends,  with  his  back  in  the  direction  from 
which  the  train  came;  and  where  there  was  nothing  to  show  that 
he  was  aware  of  the  proximity  of  the  railroad  crossing  until  the 
engine  was  upon  them,  the  negligence  of  the  driver  was  not  im- 
putable to  him  and  he  was  not  guilly  of  contributory  negligence  as  a 
matter  of  law,  and  verdict  for  the  plaintiff  will  be  sustained. 

Argued  March  4, 1918.  Appeal,  No.  254,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  Berks  County,  Aug. 
T.,  1916,  No.  106,  on  verdict  for  plaintiff,  in  case  of 
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Annie  Wanner  v.  Philadelphia  &  Reading  Railway  Com- 
pany. Before  Bbown,  C.  J.,  Pottbb^  Moschziskbe, 
Fbazeb  and  Walung,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Wagner,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |6,000  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict 
for  defendant  and  in  refusing  to  enter  judgment  for  de- 
fendant n.  o.  V. 

Jefferson  Snyder^  of  Snyder,  Zieher  &  Snyder,  for  ap- 
pellant.— Sufficient  warning  was  given  of  the  approach 
of  the  locomotive :  Longenecker  v.  Penna.  Railroad  Co., 
105  Pa.  328;  Reading  &  Columbia  R.  R.  Co.  v.  Ritchie, 
102  Pa.  425. 

The  deceased  was  in  control  of  the  driver  and  the  driv- 
er's negligence  was  the  negligence  of  the  deceased :  Mc- 
Laughlin V.  Pittsburgh  Railways  Co.,  252  Pa.  32;  Shultz 
V.  Old  Colony  St.  Ry.,  79  N.  E.  Rep.  873. 

The  driver  of  the  car  was  guilty  of  contributory  negli- 
gence: AUyn  V.  Boston  &  Albany  Railroad  Co.,  105 
Mass.  77;  Anspach  v.  Philadelphia  &  Reading  Ry.  Co., 
225  Pa.  528;  Dean  v.  Penna.  R.  R.  Co.,  129  Pa.  514; 
Dunlap  V.  Philadelphia  R.  T.  Co.,  248  Pa.  130;  Hardie 
V.  Barrett,  257  Pa.  42;  Brommer  v.  Penna.  R.  R.  Co., 
179  Fed.  Rep.  577. 

John  B,  Stevens,  for  appellee. — There  was  sufficient 
evidence  of  the  negligence  of  the  defendant  to  carry  the 
case  to  the  jury :  Bickel  v.  Penna.  R.  R.  Co.,  217  Pa.  456. 

The  deceased  was  not  chargeable  with  the  negligence 
of  the  driver  of  the  automobile :  Dunlap  v.  Philadelphia 
R.  T.  Co.,  248  Pa.  130, 133;  Hardie  v.  Barrett,  257  Pa. 
42;  Wachsmith  v.  B.  &  O.  R.  R.  Co.,  233  Pa.  465,  466. 
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Opinion  by  Mb.  Justice  Frazbb,  May  6, 1918 : 
Plaintiff  sued  for  and  recovered  damages  for  the  death 
of  her  husband  who  was  killed  at  a  grade  crossing  by  de- 
fendant's engine  while  riding  as  a  passenger  in  an  auto- 
mobile. Defendant  now  appeals  from  the  action  of  the 
court  below  in  discharging  its  motion  for  judgment  non 
obstante  veredicto,  and  contends  the  court's  action  was 
erroneous  for  the  reasons,  first,  there  was  no  evidence  of 
negligence  on  the  part  of  defendant  and,  second,  de- 
ceased was  guilty  of  contributory  negligence. 

At  the  time  of  the  accident  deceased  was  a  passenger 
in  an  automobile  hired  from  the  driver.  Mangle,  who  con- 
ducted a  taxicab  business  under  the  name  of  the  North- 
eastern Taxicab  Service.  The  accident  occurred  between 
Reading  and  Virginsville  at  a  crossing  near  Moselem 
Station  on  the  Berks  &  Lehigh  Branch  of  defendant's 
railway.  Before  reaching  the  crossing  the  highway  over 
which  the  automobile  traveled  paralleled  a  creek  and 
turned  sharply  to  the  right  and  up  grade  to  and  across 
a  covered  bridge  155  feet  in  length.  The  sides  of  the 
bridge  were  entirely  enclosed,  shutting  off  all  view  ex- 
cept at  the  two  entrances.  The  railway  crossed  the  high- 
way thirty-one  feet  from  the  east  entrance  to  the  bridge, 
and  at  the  moment  of  emerging  from  the  structure  a  view 
of  the  railroad  track  is  obtainable  for  a  distance  of  400 
feet.  There  is  no  "stop,  look  and  listen"  sign  at  the 
crossing;  there  is,  however,  a  crossing  sign  attached  to 
the  opposite  or  west  entrance  to  the  bridge,  approxi- 
mately 187  feet  from  the  railroad  track.  The  car  in 
which  deceased  wa^  riding  was  proceeding  at  a  speed  of 
from  fifteen  to  twenty  miles  an  hour  and  defendant's 
train  approached  the  crossing  at  approximately  the  same 
speed.  The  driver  of  the  automobile  testified  he  neither 
saw  the  railroad  nor  the  train  until  the  forward  end  of 
his  car  was  about  eight  feet  from  the  track,  and  believing 
a  stop  on  the  near  side  impossible,  endeavored  to  cross 
ahead  of  the  train  and  had  almost  succeeded  in  so  doing 
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when  the  rear  wheel  was  struck  by  the  engine  as  the  auto- 
mobile was  leaving  the  track. 

The  testimony  on  part  of  defendant  that  a  whistle 
was  blown  at  a  whistling  post  located  a  quarter  of  a  mile 
from  the  crossing  is  not  seriously  disputed,  but  whether 
further  warning  of  the  approach  of  the  train  was  given 
is  not  positively  shown ;  although  the  fireman  testified  he 
rang  the  bell,  his  statement  was  not  verified  by  the  en- 
gineer, and  a  witness  standing  at  the  station  awaiting 
the  arrival  of  the  train  said  he  did  not  hear  the  bell, 
and  would  have  heard  it  if  rung.  The  driver  and  passen- 
gers in  the  car  testified  no  warning  of  the  approach  of 
the  train  was  given.  Owing  to  the  natural  obstructions 
and  general  contour  of  the  ground  and  the  fact  that  the 
train  and  automobile  were  fully  half  a  mile  apart  when 
the  whistle  was  blown  the  occupants  of  the  car  probably 
could  not  have  heard  the  warning.  They  were,  however, 
in  a  position  to  hear  the  bell  if  rung  as  the  train  ap- 
proached the  crossing.  The  fireman  testified  he  rang  the 
bell  continuously  from  a  point  200  or  300  feet  from  the 
crossing.  Whether  this  was  suflBcient  warning  to  per- 
sons approaching  the  railroad  through  the  covered  bridge 
without  opportunity  to  observe  the  track  until  within  a 
few  feet  of  it,  could  not  be  determined  as  matter  of  law. 

In  view  of  the  circumstances  and  surroundings  and  the 
condition  of  the  approach  to  the  railroad,  it  was  clearly 
for  the  jury  to  say  whether  sufficient  warning  was  given 
to  notify  travelers  approaching  the  grade  crossing: 
Bickel  V.  Penna.  R.  R.  Co.,  217  Pa.  456. 

The  question  of  contributory  negligence  was  also  for 
the  jury.  The  crossing  is  a  particularly  dangerous  one. 
The  usual  danger  sign  in  the  immediate  vicinity  of  the 
track  was  absent  and  in  its  stead  a  warning  notice  was 
attached  to  the  framework  of  the  bridge  at  the  opposite 
end  from  the  line  of  the  railroad  nearly  200  feet  from  the 
crossing,  and  in  such  position  as  to  not  be  readily  noticed 
by  persons  driving  on  the  highway.  At  the  entrance  to  the 
bridge  is  an  incline  and  sharp  curve,  and,  the  structure 
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being  narrow,  the  driver  of  an  automobile  in  approach- 
ing the  curve  would  naturally  do  exactly  as  the  driver  in 
this  case  testified  he  was  doing,  namely,  be  on  the  alert 
for  vehicles  approaching  over  the  bridge  from  the  op- 
posite direction.  The  driver  and  deceased  were  both  un- 
familiar with  the  road,  the  former  having  been  over  it 
but  once  previously  and  that  at  night  and  traveling  in 
the  opposite  direction,  and  the  latter  practically  without 
knowledge  of  the  locality  and  existence  of  the  crossing. 
Whether  or  not,  in  view  of  the  narrow  roadway,  the 
sharp  curve  and  the  necessity  of  being  on  the  lookout  for 
other  vehicles,  either  the  driver  or  deceased  should  have 
noticed  the  crossing  sign  at  the  entrance  of  the  bridge, 
an  unusual  place  for  such  signs,  was  necessarily  a  ques- 
tion for  the  jury.  According  to  the  testimony  of  the 
driver  he  first  saw  the  railroad  and  also  the  approaching 
train  at  the  time  his  machine  was  clear  of  the  bridge  and 
concluded  the  safer  course  would  be  to  cross  the  track 
ahead  of  the  train  rather  than  attempt  to  stop  between 
the  bridge  and  the  railroad.  Whether  his  choice  was  a 
wise  one  is  not  the  question ;  as  the  danger  was  sudden 
and  imminent,  he  was  not  bound  to  pursue  the  safest  and 
wisest  course  in  attempting  to  avoid  an  accident :  Cento- 
fanti  V.  Penna.  R.  R.  Co.,  244  Pa.  255. 

Aside  from  the  question  of  negligence  of  the  driver 
there  is  nothing  in  the  circumstances  or  in  tlie  relation 
between  deceased  and  the  driver  justifying  the  imputing 
of  the  latter's  negligence,  if  any,  to  the  former.  The  car 
was  a  hired  one  engaged  to  take  deceased  and  his  friends 
to  a  particular  destination  and  in  the  immediate  control, 
aside  from  the  destination  and  route  to  be  traveled,  of 
the  driver.  At  the  time  of  the  accident  deceased  was  sit- 
ting on  the  front  seat  of  the  automobile  with  his  back  in 
the  direction  from  which  the  train  came  in  a  position 
enabling  him  to  converse  with  his  friends  on  the  rear 
seat.  In  absence  of  notice  or  warning  to  apprise  him  of 
danger  no  negligence  can  be  imputed  to  him  because  of 
the  position  in  which  he  was  sitting.    There  was  nothing 
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in  the  speed  of  the  vehicle,  or  the  way  it  was  operated, 
to  warn  him  of  possible  danger,  and,  it  not  having  been 
shown  he  was  aware  of  the  crossing  or  had  better  oppor- 
tunity than  the  driver  to  observe  feither  the  crossing  or 
the  approaching  train,  it  cannot  be  said  he  sat  without 
protest  and  permitted  himself  to  be  placed  in  a  position 
of  danger.  As  a  matter  of  fact  he  did  see  the  train  an 
instant  after  the  driver  saw  it;  there  was,  however, 
neither  time  nor  occasion  for  him  to  remonstrate  or  in- 
terfere with  the  operation  of  the  car.  To  do  so,  under 
such  circumstances,  would  be  to  invite  more  certain  dis- 
aster. Whether  deceased  was  negligent  in  failing  to  dis- 
cover the  presence  of  the  crossing  in  time  to  give  the 
driver  warning  of  the  approaching  train,  was,  under  the 
peculiar  circumstances,  a  question  of  fact  for  the  jury : 
Senft  V.  Western  Maryland  Ry.  Co.,  246  Pa.  446;  see 
also  Hardie  v.  Barrett,  257  Pa.  42,  and  cases  there  cited. 
The  judgment  is  affirmed. 


Kerk,  Administratrix,  v.  Peters,  Appellant. 

Negligence  —  Auiomohilea  —  Pedestrians  —  Contributory  neglir 
gence-— Collision — Death — Case  for  jury. 

Where  in  an  action  to  recover  damages  for  the  death  of  plaintiff's 
liusband  who  was  struck  by  defendant's  automobile  while  walking 
in  the  highway,  it  appeared  that  defendant  blew  his  horn  and  could 
have  stopped  his  machine  before  he  struck  deceased;  that  defend- 
ant undertook  to  pass  on  the  right-hand  side  of  the  road  where 
there  was  less  room  to  pass  than  on  the  other  side  to  the  left  of  de- 
rrascd;  and  that  deceased  was  standing  in  the  road  bewildered 
vrhov  defendant  blew  his  bom,  the  questions  of  plaintiff's  negligence 
and  defendant's  contributory  negligence  were  for  the  jury,  and  a 
verdict  and  judgment  thereon  for  plaintiff  were  sustained. 

Argued  March  11,  1918.  Appeal,  No.  179,  Jan.  T., 
1917,  by  defendant,  from  judgment  of  0.  P.  Northampton 
County,  April  T.,  1916,  No.  68,  on  verdict  for  plaintiff, 
in  case  of  Katherine  B.  Kerk,  Administratrix  of  Samuel 
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H.  Kerk,  deceased,  v.  Arthur  E.  Peters.  Before  Brown, 
C.  J.,  Stewart,  Moschziskeb,  Frazbb  and  Walung, 
JJ.     Affirmed. 

Trespass  to  recover  damages  for  the  death  of  plaintiffs 
decedent.    Before  McKeen,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  $5,500  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict  for 
defendant,  in  refusing  to  enter  judgment  for  defendant 
n.  o.  v.,  rulings  on  evidence  and  the  charge  to  the  jury. 

W.  H.  Kirhpntrick^  of  Kirkpatrick  d  Maomjoell,  for  ap- 
pellant. 

Calvin  F.  Smith,  of  Smith,  Paff  rf  LoAih,  for  appellee. 

Per  Curiam,  May  6, 1918 : 

The  husband  of  the  appellee,  when  crossing  a  public 
highway,  was  struck  by  an  automobile  driven  by  the  ap- 
pellant, and  death  resulted  from  the  injuries  he  sus- 
tained. On  this  appeal  from  the  judgment  on  a  verdict 
against  the  appellant  his  contention  is  that  there  was 
no  evidence  of  negligence  on  his  part  in  driving  the  auto- 
mobile, while  the  contributory  negligence  of  the  deceased 
was  clear,  and  the  court  below  should  have  so  held  by 
directing  a  verdict  for  the  defendant  or  entering  judg- 
ment in  his  favor  non  obstante  veredicto.  To  have  taken 
the  case  from  the  jury  on  either  ground  would  have  been 
error.  The  appellant  admitted  in  his  testimony  that  he 
saw  appellee's  husband  on  the  road  about  sixty  feet 
ahead  of  him;  that  he  blew  his  horn  and  could  have 
stopped  his  machine  before  he  struck  the  deceased.  Ed- 
win H.  Keiper,  who  was  in  the  automobile  with  the  ap- 
pellant at  the  time  of  the  collision,  called  as  a  witness 
for  him,  testified  that  when  the  horn  was  blown  the  de- 
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ceased  seemed  bewildered,  and  in  a  minute  the  automo- 
bile struck  him.  He  was  struck  with  such  force  that,  ac- 
cording to  an  eye  witness,  he  "went  through  the  air.'* 
The  defendant  undertook  to  pass  on  the  right-hand  side 
of  the  road,  where  there  was  considerably  less  room  to 
pass  than  on  the  other  side,  to  the  left  of  the  deceased. 
It  seems  from  the  testimony  that  on  that  side  there  was  a 
clear  width  of  more  than  twenty  feet.  With  the  admis- 
sion of  the  defendant  that  he  could  have  stopped  his  auto- 
mobile before  he  struck  the  deceased,  who  was  standing 
in  the  road  bewildered,  according  to  the  testimony  of  two 
witnesses  called  for  the  defense,  the  correct  conclusion 
of  the  learned  court  below  in  denying  defendant's  motion 
for  judgment  was  that  his  negligence  was  a  question  of 
fact  for  the  jury. 

The  deceased  was  lawfully  on  the  highway,  and  he  was 
not  guilty  of  any  negligence  in  attempting  to  cross  it. 
The  blowing  of  the  horn  and  the  approach  of  the  automo- 
bile dazed  him,  and  the  law  did  not  exact  from  him  in  his 
bewilderment  the  degree  of  care  which  he  would  have 
been  bound  to  observe  if  he  had  not  been  suddenly  con- 
fronted with  unexpected  peril  through  the  act  of  the  de- 
fendant. It  was  manifestly  for  this  reason  that  the 
learned  trial  judge  refused  to  affirm  defendant's  fifth 
point,  which  embodied  a  correct  general  rule.  As  a  fair 
inference  to  be  drawn  from  the  testimony  was  that  the 
deceased  was  not,  under  the  circumstances,  guilty  of  con- 
tributory negligence,  that  question  was  for  the  jury: 
Cohen  v.  Philadelphia  &  Reading  Railway  Company,  211 
Pa.  227;  Clark  v.  William  M.  Lloyd  Company,  254  Pa. 
168.  Nothing  is  to  be  found  in  any  of  the  alignments  of 
error  calling  for  a  disturbance  of  the  judgment,  and  it  is 
accordingly  affirmed. 
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Swartz,  Appellant,  v.  Bixler  et  al. 

Landlord  and  tenant — Lease  to  partnership— Coveno/nts  against 
underletting — Forfeiture — Death  of  one  partner — Purchase  of  in- 
terest by  surviving  partners — Construction — Intention. 

Where  a  lease  made  to  three  persons  engaged  in  business  as  part- 
ners contains  a  covenant  providing  for  a  forfeiture  in  case  of  as- 
signment or  underletting,  and  one  of  the  lessees  dies,  whereby  his 
interest  in  the  lease  passes  to  his  executors,  and  the  surviving 
lessees  purchase  such  interest  of  the  executors  and  continue  the 
business,  the  covenant  against  assignment  or  underletting  is  not 
broken  and  the  owner  is  not  entitled  to  a  forfeiture. 

Argued  March  11, 1918.  Appeal,  No.  56,  Jan.  T.,  1918, 
by  plaintiflE,  from  judgment  of  C.  P.  Northampton  Coun- 
ty, Sept.  T.,  1917,  No.  41,  for  defendant,  on  findings  of 
fact  and  conclusions  of  law,  in  case  tried  without  a  jury, 
in  case  of  Mark  T.  Swartz  v.  Fannie  T.  Bixler  and  Arthur 
B.  Bixler,  individually  and  as  partners  trading  as  A.  B. 
Bixler  &  Company.  Before  Brown,  C.  J.,  Stewart, 
MoscHZiSKER,  Frazbr  and  Walling,  JJ.    Affirmed. 

Ejectment  for  real  estate  in  Northampton  County. 
McKbbn,  J.,  filed  the  following  opinion : 
The  plaintiff  in  the  above  stated  case  brought  an  action 
of  ejectment  to  recover  premises  demised  by  his  prede- 
cessor in  title  unto  Fannie  T.  Bixler,  Arthur  B. 
Bixler  and  Samuel  P.  Ludwig,  copartners,  doing 
business  as  ^^The  C.  W.  Bixler  Company."  It 
was  agreed  between  the  parties  that  trial  by  jury  should 
be  dispensed  with  and  that  decision  should  be  sub- 
mitted to  the  court  in  accordance  with  the  act  of  as- 
sembly entitled  "An  Act  to  provide  for  the  submission 
of  civil  cases  to  the  decision  of  the  court  and  to  dispense 
with  trial  by  jury''  approved  April  22,  1874,  P.  L.  109. 
The  essential  facts  submitted  by  the  parties  upon  which 
the  conclusions  of  law  must  be  based  are  not  disputed. 
The  requests  for  findings  of  facts  and  requests  for  find- 
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ings  of  law,  together  with  the  court's  replies  thereto,  are 
filed  herewith  and  made  a  part  of  this  opinion.  Prom 
the  undisputed  facts  it  appears  that  the  Northampton 
Trust  Company,  Trustee,  under  the  will  of  Charles 
Pomp,  made  an  agreement  of  leasing  with  Fannie  T. 
Bixler,  Arthur  B.  Bixler  and  Samuel  P.  Ludwig,  co- 
partners doing  business  as  "The  C.  W.  Bixler  Company'' 
on  the  sixth  day  of  July,  1911,  for  the  premises  described 
therein  located  at  the  northwest  corner  of  Fourth  and 
Northampton  streets,  in  the  City  of  Easton,  Pennsyl- 
vania. Mark  T.  Swartz,  the  above  named  plaintiff,  on  the 
eighteenth  day  of  May,  1916,  acquired  title  to  said  prem- 
ises subject  to  the  lease  of  defendants.  Samuel  P.  Lud- 
wig, one  of  the  lessees,  died  on  the  fifteenth  day  of  June, 
1916.  Plaintiff  received  and  accepted  on  the  first  day  of 
August,  1916,  the  rent  due  from  the  surviving  tenants 
for  the  quarter-annual  period  ending  on  that  day.  On 
the  next  quarter-annual  period,  to  wit,  November  1, 1916, 
the  rent  then  due  was  tendered  to  plaintiff  and  refused 
by  him.  The  lease  contains  the  following  covenant: 
"And  the  said  parties  of  the  second  part  also  agree  not 
to  sub-let  the  said  demised  premises  or  any  portion  there- 
of, or  to  assign  this  lease  either  by  themselves,  judicial 
sale,  operation  of  law  or  otherwise,  without  permission 
in  writing  to  that  effect  first  had  and  obtained  from  the 
said  party  of  the  first  part."  Another  clause  in  the  lease 
provides:  "This  agreement  shall  be  binding  upon  tho 
executors,  administrators,  successors  or  assigns  of  tho 
parties  hereto."  It  further  appeared  that  letters  testa- 
mentary on  the  last  will  and  testament  of  Samuel  P. 
Ludwig,  deceased,  were  granted  to  Etta  Ludwig  on  tho 
twenty-sixth  day  of  June,  1916,  and  that  on  the  fifteenth 
day  of  September,  1916,  the  interest  of  Samuel  P.  J^ud- 
wig  in  the  copartnership  of  the  C.  W.  Bixler  Company 
was  purchased  by  Arthur  B.  Bixler,  one  of  the  surviving 
copartners,  and  that  the  firm  name  was  changed  to  that 
of  A.  B.  Bixler  and  Company.  An  inventory  of  the 
firm's  assets  from  which  the  interest  of  Samuel  P.  Lud- 
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wig  was  ascertained  in  accordance  with  the  terms  of  the 
articles  of  copartnership  did  not  include  any  interest  in 
the  lease  in  question  nor  was  any  assignment  of  Samuel 
P.  Ludwig's  interest  in  said  lease  made.  Plaintiff  urges 
the  court  that  judgment  should  be  entered  in  his  favor 
for  the  following  reasons : 

(a)  The  death  of  Samuel  P.  Ludwig  and  the  passing 
of  his  interest  to  Etta  Ludwig,  the  personal  representa- 
tive of  Samuel  P.  Ludwig,  deceased,  constituted  such  an 
assignment  of  the  lease  as  violated  the  covenant  "not  to 
sub-let  the  said  demised  premises  or  any  portion  thereof, 
or  to  assign  this  lease  either  by  themselves,  judicial  sale, 
operation  of  law  or  otherwise,  without  permission  in 
writing  to  that  effect  first  had  and  obtained  from  the  said 
party  of  the  first  part." 

(b)  The  sale  of  the  interest  of  Samuel  P.  Ludwig,  de- 
ceased, in  said  partnership  to  Arthur  B.  Bixler  consti- 
tuted such  a  transfer  or  assignment  as  violated  the  cove- 
nant "not  to  assign  this  lease  either  by  themselves,  ju- 
dicial sale,  operation  of  law  or  otherwise." 

PlaintiflPs  contention  is  in  effect  an  attempt  to  enforce 
a  forfeiture  under  the  clause  prohibiting  an  assignment 
of  the  lease  without  permission  in  writing  first  obtained 
of  the  lessor.  Upon  the  theory  that  the  lease  was  a  part 
of  the  partnership  assets  and  when  the  interest  of  Samuel 
P.  Ludwig  in  the  partnership  assets  passed  first  on  the 
death  of  Samuel  P.  Ludwig  to  his  personal  representa- 
tive, it  was  an  assignment  by  operation  of  law  and  when 
the  interest  of  Samuel  P.  Ludwig  in  the  firm  was  sold  to 
Arthur  B.  Bixler,  it  was  an  assignment  of  the  lease  by 
the  act  of  the  parties.  The  acts  complained  of  by  plain- 
tiff in  violation  of  the  forfeiture  clause  in  the  lease  did 
not  bring  any  new  member  into  the  firm  nor  was  the  busi- 
ness of  the  firm  discontinued.  The  surviving  partners 
retained  their  possession  of  the  premises  and  continued 
the  business  under  the  firm  name  of  A.  B.  Bixler  and 
Company.  There  is  no  evidence  of  any  assignment  of 
the  lease  made  by  the  executrix  of  Samuel  P.  Ludwig. 
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An  inventory  was  taken  of  the  interest  of  Samuel  P.  Lud- 
wig  in  accordance  with  the  partnership  agreement  and 
this  interest  was  purchased  by  Arthur  B.  Bixler,  one  of 
the  surviving  partners^  from  the  executrix  of  said  de- 
cedent. This  inventory  did  not  include  a  valuation  of 
the  lease  and  all  that  was  transferred  to  Arthur  B.  Bix- 
ler was  decedent's  interest  in  the  stock  of  goods  con- 
tained in  the  store  of  the  firm.  The  interest  of  Samuel 
P.  Ludwig  in  the  lease  so  far  as  the  evidence  discloses, 
remains  as  it  was  at  the  time  of  his  decease.  It  is  not  as- 
serted that  the  lessees  assigned  this  lease  ^T)y  them- 
selves." In  order  to  effect  an  assignment  of  this  lease 
there  must  be  some  voluntary  act  on  the  part  of  the  par- 
ties. "Covenants  in  restraint  of  assigning  without  li- 
cense, though  they  prohibit  the  lessee  from  giving,  grant- 
ing or  selling,  without  license,  the  word  assign  compre- 
J lending  each  of  these  modes  of  disposition,  has  ever 
l)een  regarded  with  jealousy  to  prevent  the  restraint  from 
going  beyond  the  express  stipulation  and  very  easy 
modes  have  always  been  countenanced  for  defeating 

them Such  assignments  only  without  consent  as 

are  the  voluntary  act  of  the  lessee  amount  to  a  breach  of 
the  covenant ;  and,  therefore,  the  vesting  of  the  term  in 
the  administrator  of  the  lessee  on  his  intestacy  is  no 

breach The  same  law  obtains  with  regard  to  its 

vesting  in  the  executor'' :  Piatt  on  Leases,  Vol.  II,  p.  250. 
It  would  have  been  possible  for  the  parties  to  provide 
that  in  the  event  of  the  death  of  one  or  more  of  the  par- 
ties the  lease  was  to  become  null  and  void  or  prohibit 
the  continuance  of  the  business  by  the  survivors  or  sur- 
vivor upon  the  death  of  one  or  more  of  the  members  of 
the  firm.  This  was  not  done  and  the  court  cannot  write 
into  the  lease  covenants  of  this  character.  Death  dis- 
solved the  partnership  but  it  did  not  terminate  the  lease. 
If  it  could  be  held  in  accordance  with  the  contention  of 
plaintiff  that  the  death  of  Samuel  P.  Ludwig  and  the 
passing  of  his  interest  to  Etta  Ludwic:,  the  pei'sonal  rep- 
resentative of  Samuel  P.  Ludwig,  constituted  such  an 


Digitized  by  VjOOQ IC 


286  SWARTZ,  AppeUant,  v.  BIXLEB  et  al. 

Opinion  of  Court  below.  [261  Pa. 

assignment  of  the  lease  as  violated  the  covenant  ''not  to 
sub-let  the  said  demised  premises  nor  any  portion  there- 
of, or  to  assign  this  lease  by  themselves,  judicial  sale, 
operation  of  law  or  otherwise,  without  permission  in 
writing  to  that  effect  first  had  and  obtained  from  the 
said  party  of  the  first  part,"  then  we  are  met  by  the  pay- 
ment of  the  rent  which  was  accepted  and  received  by 
plaintiff  on  the  first  day  of  August,  1916,  after  the  de- 
cease of  Samuel  P.  Ludwig,  and  the  granting  of  letters 
testamentary  to  Etta  Ludwig  which  would  operate  as  a 
waiver  on  the  breach.  In  24  Cyc.  1361,  it  is  said :  "The 
acceptance  by  a  landlord  of  rent  which  accrues  after  the 
breach  of  a  condition  contained  in  the  lease  is  a  waiver 
of  the  right  to  declare  a  forfeiture  of  the  lease  and  re- 
enter because  of  such  breach,  provided  the  acceptance 
was  with  full  knowledge  upon  the  part  of  the  landlord 
of  the  fact  of  the  breach  and  all  the  circumstances  there- 
of." The  plaintiff  testified  that  he  knew  of  the  death  of 
Samuel  P.  Ludwig  at  the  time  of  his  decease.  The  legal 
construction  of  the  lease  in  question  must  be  obtained 
from  a  strict  interpretation  of  the  written  intention  of 
the  parties  therein  expressed.  The  members  of  the  firm 
of  the  C.  W.  Bixler  Company  consisted  of  the  estate  of 
C.  W.  Bixler,  represented  by  the  executors,  Fannie  T. 
Bixler  and  Arthur  B.  Bixler,  Arthur  B.  Bixler,  indi- 
vidually, and  Samuel  P.  Ludwig.  The  lessees  named  in 
the  premises  of  the  lease  containing  the  names  of  the 
parties  and  the  date  thereof  are  Fannie  T.  Bixler,  Ar- 
thur B.  Bixler  and  Samuel  P.  Ludwig  and  they  have 
«iq:ned  in  like  manner  in  the  execution  of  the  lease.  It  is 
not  material  that'  the  lease  is  also  signed  by  "The  C.  W. 
Bixler  Company,  by  Samuel  P.  Ludwig.''  The  words 
after  their  names  in  the  premises  of  the  lease  "copart- 
ners, doing  business  as  ^The  C.  W.  Bixler  Company^  ^ 
are  descriptive  and  have  no  significance  as  throughout 
the  entire  agreement  the  parties  are  treated  as  individ- 
uals. So  far  as  the  lease  is  concerned  they  are  tenants  in 
common  and  as  such  entitled  to  a  unity  of  possession. 
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The  death  of  one  of  the  lessees  cannot  destroy  this  unity 
of  possession  nor  could  their  unity  of  possession  be  de- 
stroyed except  by  the  joint  act  of  the  three  tenants.  It 
has  not  been  asserted  by  the  plaintiff  nor  does  the  evi- 
dence disclose  that  any  written  assignment  has  been 
made  by  the  lessees  which  would  affect  their  right  of 
possession.  In  2  Williams  Executors,  686,  it  is  said: 
"If  a  lease  be  made  for  a  term  of  years  upon  condition 
that  if  the  lessee  shall  assign  his  term  without  the  assent 
of  the  lessor  it  shall  be  lawful  for  the  lessor  to  re-enter, 
the  term,  nevertheless,  shall  vest  in  the  executor  or  ad- 
ministrator without  any  breach  of  the  covenant."  The 
facts  presented  in  the  case  at  bar  do  not  establish  a 
breach  of  the  covenant  whereby  the  plaintiff  would  be 
entitled  to  recover. 

The  court  entered  judgment  for  defendants.  Plaintiff 
appealed. 

Errors  assigned  were  in  dismissing  exceptions  to  find- 
ings of  fact  and  conclusions  of  law  and  the  judgment  of 
the  court. 

Calvin  F.  Smith,  of  Smith,  Paff  &  Laub,  with  him  W. 
S.  Kirkpatrick,  of  Kirkpatrick  &  Maayuoell,  for  appellant, 

E.  J,  Fox^  of  E.  J.  and  J,  W.  Food,  with  him  Evans  cmd 
Beck,  for  appellees. 

Pee  Curiam,  May  6, 1918 : 

The  judgment  in  this  case  is  aflftrmed  on  the  opinion 
of  the  learned  judge  below  finding  that  the  appellees 
were  entitled  to  it. 
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Laudenberger^  Appellant,  v.  Easton  Transit  Com 

pany. 

Negligence — Street  railways — Automobiles — Dangerous  crossing 
—  Right-angle  collision  —  Passenger  in  automobile  —  Gratuitous 
guest — Death — Familiarity  with  locality — Contributory  negligence 
— Judgment  for  defendant  n,  o.  v. 

In  an  action  against  a  street  railway  company  to  recover  for 
death  of  plaintiff's  husband  resulting  from  a  right-angle  collision 
between  an  automobile  and  one  of  defendant's  cars,  deceased  was 
guilty  of  contributory  negligence  as  a  matter  of  law  and  judgment 
was  properly  entered  for  the  defendant  non  obstante  veredicto  where 
it  appeared  that  deceased  was  a  guest  of  the  driver  of  the  automo- 
bile, beside  whom  he  was  seated ;  that  both  were  familiar  with  the 
locality;  that  the  railway  tracks  were  on  the  near  side  of  the  in- 
tersecting road;  that  the  view  down  the  tracks  was  so  obstructed 
that  persons  in  the  automobile  could  not  see  in  the  direction  from 
which  the  car  was  coming  until  the  automobile  was  from  ten  to 
fifteen  feet  from  the  tracks;  that  a  "stop,  look  and  listen"  sign 
was  posted  several  hundred  feet  from  the  crossing  and  was  plainly 
visible  to  deceased  and  the  driver;  that  the  automobile  did  not 
stop  but  slackened  its  speed  from  twenty  to  ten  miles  per  hour,  and 
neither  the  motorman  nor  the  driver  saw  each  other  until  the  street 
car  and  the  automobile  were  less  than  twenty  feet  apart,  and  it  was 
too  late  for  either  to  avert  the  collision. 

Dunlap  V.  Philadelphia  Rapid  Transit  Company,  248  Pa.  130, 
followed. 

Argued  March  12, 1918.  Appeal,  No.  42,  Jan.  T.,  1918, 
by  plaintiff,  from  judgment  of  C.  P.  Northampton  Co., 
Nov.  T.,  1916,  No.  86,  for  defendant  n.  o.  v.,  in  case  of 
Isabella  M.  Laudenberger  v.  Easton  Transit  Company. 
Before  Brown,  C.  J.,  Stewart,  Moschziskbr,  Fbazbr 
and  Walling,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiflPs 
husband. 

The  facts  appear  in  the  following  excerpt  from  the 
opinion  of  Stewart,  J.,  sur  defendant's  motion  for  judg- 
ment n.  o.  V. : 
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This  is  a  motion  by  defendant  for  judgment  n.  o.  v.  It 
appeared  from  the  evidence  in  this  case  that  the  husband 
of  the  plaintiff  was  riding  in  an  automobile  with  Martin 
Neeb  and  his  sonr,  Elvin  Neeb.  Martin  Neeb  owned  the  au- 
tomobile,  and  was  driving  it,  seated  on  the  left-hand  side 
of  the  automobile.  Mr.  Laudenberger  was  on  the  right  of 
the  driver,  and  in  the  back  seat  was  Elvin  Neeb.  They 
were  proceeding  northwardly  on  the  road  known  as  the 
Wilson  Crossing  Boad.  This  road  ran  into  and  stopped 
at  the  Easton  and  Bethlehem  State  Road.  On  the  south 
side  of  the  State  road  is  the  track  of  the  Easton  Transit 
Company  which  was  built  very  close  to  the  property  line. 
Along  the  State  road  towards  the  east  at  a  very  close  dis- 
tance on  September  11, 191G,  was  a  peach  orchard  which 
was  in  full  leaf.  This  orchard  also  extended  south- 
wardly along  the  Wilson  Crossing  Road,  back  nearly  to 
the  railroad  track,  which  crossed  the  road,  890.5  feet 
south  from  the  transit  company's  track.  It  was  impos- 
sible for  anyone  going  along  the  Wilson  Crossing  Road 
towards  the  transit  company^s  track  to  obtain  a  view  of 
a  car  approaching  from  the  east  until  he  reached  a  point, 
ten,  twelve  or  fifteen  feet  from  the  track. 

The  undisputed  evidence  is  that  from  a  point  on  the 
transit  company's  track,  where  the  center  of  the  Wilson 
Crossing  Road  intersects  it,  a  person  standing  beside  the 
south  rail  could  see  a  car  approaching  from  the  east  at  a 
distance  of  1,010  feet.  At  a  distance  of  322  feet  from 
the  transit  company's  tracks,  on  the  Wilson  road,  there 
is  a  railroad  warning  sign,  and  on  a  telephone  pole  about 
three  and  a  half  feet  from  the  south  rail  of  the  transit 
company's  track,  where  the  road  runs  into  the  State  high- 
way, there  is  a  large  transit  company  sign  with  large  let- 
ters on  it  and  the  words,  "stop,  look,  listen."  That  is 
Exhibit  No.  8  in  the  case.  Two  hundred  feet  west  of  the 
transit  company's  crossing  is  what  is  known  as  the  El- 
licott  House.  There  is  a  downward  p:rado  from  east  to 
west  in  the  trannit  company's  track  for  at  least  760  feet, 
oast  from  the  crossing,  varying  in  degree,  but  the  highest 
Vol.  cclxi — 19 
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grade  is  3.33%.  There  is  also  a  slight  upward  grade  on 
the  Wilson  Crossing  Road,  extending  from  a  point  about 
ten  or  fifteen  feet  to  the  transit  company's  track.  At 
about  four-thirty  p.  m.  on  a  perfectly  clear  day,  Mr.  Neeb 
drove  his  automobile  along  the  Wilson  Crossing  Road  at 
a  speed  of  twenty  miles  an  hour,  until  he  came  within  a 
point  about  150  feet  from  the  transit  company's  track, 
when  he  slackened  down  to  about  eight  to  ten  miles  an 
hour,  when  he  threw  on  his  power  to  go  up  the  slight  in- 
cline, and  to  cross  the  tracks.  He  testified  that  he  heard 
no  whistle,  and  he  also  testified  that  he  looked  ahead  for 
the  crossing.  He  did  not  stop  at  any  time,  and  while  the 
auto  was  on  the  track,  it  was  struck  by  a  trolley  car 
which  was  proceeding  from  the  east  at  a  speed,  according 
to  the  motorman's  testimony,  of  from  eighteen  to  twenty 
miles  an  hour.  One  of  the  witnesses,  however,  states 
that  they  were  going,  to  the  best  of  his  judgment,  thirty 
to  thirty-five  miles  an  hour.  Mr.  Laudenberger  was  in- 
stantly killed.  Both  the  motorman  and  Mr.  Neeb  testi- 
fied that  they  saw  each  other  within  a  very  short  space, 
the  car  being  not  over  twenty  feet  from  the  point  of  col- 
lision, and  the  automobile  from  twelve  to  fifteen  feet. 
We  are  here  endeavoring  to  accurately  present  the  situa- 
tion, but  the  exact  distances  will  appear  in  the  testi- 
mony, which  we  shall  quote  hereafter.  The  learned 
counsel  for  the  defendant  insists  that  there  is  no  evidence 
that  the  defendant  company  was  negligent ;  that  a  pre- 
ponderance of  the  evidence  shows  that  the  motorman 
blew  his  whistle  at  a  proper  place;  that  both  he  and  the 
conductor  so  testified ;  that  it  was  plainly  heard  by  the 
boy,  Brunell,  who  was  right  at  the  crossing,  and  by  Miss 
Hammann,  who  was  in  an  automobile ;  and  that  plain- 
tiffs testimony  is  purely  negative ;  that  the  evidence  dis- 
closes that  the  motorman  was  standing  in  a  proper  posi- 
tion, and  that  he  threw  on  the  brakes  as  soon  as  he  saw 
the  automobile ;  and  that  there  was  no  negligence  in  the 
rate  of  speed  at  which  the  car  was  traveling.  We  do  not 
propose  to  discuss  these  questions,  because  a  careful 
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examination  of  the  entire  testimony  has  convinced  us 
that  the  other  defense  of  contributory  negligence  is  con- 
clusive of  the  case Dunlap  v.  Philadelphia  Rapid 

Transit  Co.,  248  Pa.  130,  is  on  all  fours  with  this  case. 
In  that  case  Dunlap  was  killed.  He  was  riding  in  an 
automobile  with  Beckman,  its  owner  and  driver.  Beck- 
man  was  a  constable,  and  Dunlap  was  his  deputy.  They 
were  transacting  business  in  the  City  of  Philadelphia. 
The  negligence  charged  was  excessive  speed  and  failure 
to  give  warning.  The  collision  occurred  at  a  crossing  of 
two  streets.  Beckman  was  a  witness  for  the  plaintiff, 
just  as  Neeb  was  here.  Mr.  Justice  Frazbe  sums  up  the 
matter  so  fully  that  we  quote  from  his  opinion  as  follows : 
"He  further  testified  that  plaintifiPs  husband  ^aid  noth- 
ing as  they  approached  Eighteenth  street  as  to  the  likeli- 
hood of  meeting  an  approaching  car,  nor  made  any  effort 
to  observe  whether  or  not  the  track  was  clear,  and  that 
^he  was  just  simply  sitting  there  looking.^  Under  these 
circumstances,  was  plaintiff's  husband  chargeable  with 
negligence?  As  a  general  principle  of  law  a  passenger 
is  not  chargeable  with  the  negligence  of  his  carrier. 
That  rule,  however,  does  not  relieve  the  passenger  of  the 
duty  of  exercising  reasonable  care  to  avoid  danger.  He 
is  responsible  for  his  acts  of  either  omission  or  commis- 
sion. In  this  casfe  plaintifPs  husband  should  be  held  to 
a  somewhat  higher  degree  of  duty  than  a  passenger  for 
hire  would  be  held.  Beckman  and  plaintifPs  husband 
were  engaged  in  a  common  purpose,  and  had  a  common 
object  in  view,  that  of  transacting  business,  in  which 
both  were  interested.  While  Beckman's  negligence 
should  not  be  imputed  to  plaintiff's  husband,  the  latter, 
however,  was  not  relieved  from  all  responsibility.  It 
was  incumbent  on  him  to  exercise  proper  care  and  not  sit 
quietly  by  and  fail  to  see  danger  that  was  plainly  immi- 
nent: Dean  v.  Pennsylvania  Railroad  Company,  129  Pa. 
514 ;  Brommer  v.  Pennsylvania  Railroad  Company,  179 
Fed.  Repr.  577.  He  was  as  familiar  with  the  neighbor- 
hood as  Beckman,  and  undoubtedly  saw  the  car  trackfj 
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of  defendant  on  Eighteenth  street,  and  presumably  was 
aware  that  a  car  might  pass  at  any  moment.  Under 
such  cii'cumstances  it  was  the  duty  of  plaintiff's  husband 
to  at  least  have  used  his  eyes  in  the  proper  direction  and 
if  he  saw  the  car  approaching,  as  he  undoubtedly  would, 
warned  Beckman  of  the  danger.  In  not  having  done  so, 
or  made  any  effort  to  discharge  a  plain  duty  he  owed  to 
Beckman  as  well  as  himself,  he  was  chargeable  with  neg- 
ligence, which  contributed  to  and  made  the  accident  pos- 
sible. Plaintiff  therefore  is  not  entitled  to  recover." 
We  are  unable  to  see  any  difference  between  the  princi- 
ple of  that  case  and  the  present  case,  and  we  were  in 
error  in  permitting  the  jury  to  consider  the  question 
whether  Mr.  Laudenberger  exercised  reasonable  care  for 
his  own  safety,  and  whether  he  joined  in  testing  a  patent 
danger. 

Verdict  for  plaintiff  for  |3,000.00.  The  court  subse- 
quently entered  judgment  for  defendant  n.  o.  v. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

Cla^on  V.  Heermance  and  Kirkpatrick  and  Mawwell, 
for  appellant. 

Robert  A.  Stotz,  for  appellee. 

Per  Curiam,  May  6, 1918 : 

The  judgment  for  the  defendant  non  obstante  veredicto 
was  entered  on  the  ground  of  the  contributory  negligence 
of  the  deceased.  This  was  inevitable  under  the  testi- 
mony, and  defendant's  tenth  and  eleventh  points  should 
have  been  affirmed.  The  learned  trial  judge  so  admits 
in  his  opinion  granting  defendant's  motion  for  judgment, 
and,  on  so  much  of  that  opinion  as  points  out  that  no 
distinction  can  be  made  between  Dunlap  v.  Philadelphia 
Rapid  Transit  Companv.  248  Pa.  130,  and  the  present 
case,  the  judgment  is  affirmed. 


Digitized  by  VjOOQ lC_ 


POTTSVILLE  U.  T.  CO.,  Appel.,  v,  ST.  CLAIR  BOBO,  293 
1918,]  Syllabus— Opmion  of  Court  bdow. 


Pottsville  Union  Traction  Company,  Appellant,  t). 
St.  Clair  Borough. 

Equity — Jurisdiction  —  Municipalities  —  Street  railways  —  06- 
struction  of  tracks — Preliminary  injunction — Absence  of  immediate 
danger — Dissolution  of  injunction  —  Appeal  —  Practice,  Supreme 
Court. 

1.  An  order  dissolving:  a  preliminary  injunction  was  not  improp- 
erly entered  where  the  evidence  did  not  disclose  any  immediate  or 
impending  dama^  to  the  plaintiff,  but  rather  an  apprehension  of 
danger. 

2.  A  court  of  equity  has  jurisdiction  to  enjoin  a  municipality 
from  placing  obstructions  across  the  tracks  and  roadbeds  of  a  street 
railway  company  and  from  otherwise  interfering  with  the  opera- 
tion of  the  company's  cars  in  the  mimicipality. 

Bellevue  Borough  v.  Ohio  Valley  Water  Company,  245  Pa.  114, 
distinguished. 

Argued  March  12,  1918.  Appeal,  No.  293,  Jan.  T., 
1917,  by  plaintiff,  from  decree  of  C.  P.  Schuylkill  Co., 
Nov.  T.,  1917,  No.  3,  dissolving  an  injunction,  in  case  of 
The  Pottsville  Union  Traction  Company  v.  The  Borough 
of  St.  Clair— W.  W.  Thorn,  F.  P.  Post,  Michael  Brennan, 
Albert  Mansell,  Charles  Hughes,  Geo.  W.  Wolff,  George 
Scherr,  W.  A.  Reese  and  John  Schuster,  Councilmen, 
and  W.  S.  Hirst,  Chief  Burgess.  Before  Brown,  C.  J., 
STBV7AET,  MoscHziSKBE,  Frazbb  and  Walling,  J  J.  Af- 
firmed. 

Bill  in  equity  for  an  injunction. 
Bbchtbl,  p.  J.,  filed  the  following  opinion: 
And  now,  October  6, 1917,  we  dissolve  the  preliminary 
injunction  granted  in  this  case,  for  the  reason,  first,  that 
we  do  not  feel  that  we  have  any  jurisdiction,  under  the 
decision  in  the  case  of  the  Bellevue  Borough,  Appellant, 
V.  Ohio  Valley  Water  Co.,  245  Pa.  114;  and  for  the 
further  reason  that  we  feel  that  the  evidence  has  not  dis- 
closed any  immediate  or  impending  damage  to  the  plain- 
tiff;  it  discloses  rather  an  apprehension  of  danger. 
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Other  facts  appear  in  the  opinion  of  the  Supreme 
Court. 

The  court  dissolved  the  preliminary  injunction  which 
it  had  granted.     Plaintiff  appealed. 

Error  assigned  was  the  decree  of  the  court. 

Byron  A.  Milner,  Otto  E.  Farquhar,  M.  M.  Burke,  F. 
C.  Newbourg,  Jr.,  and  Joseph  deF.  Jurikin,  for  appel- 
lant. 

J,  Milton  Boone  and  William  Wilhelm,  for  appellees. 

Pee  Curiam,  May  6, 1918 : 

The  first  reason  given  by  the  court  below  for  dissolv- 
ing the  preliminary  injunction  is  not  good.  It  had  un- 
doubted jurisdiction  of  appellant's  bill,  which  averred 
that  the  appellees  had  threatened  to  and  were  about  to 
place  and  erect  fences  and  other  obstructions  across  the 
tracks  and  roadbed  of  appellant  upon  and  along  the 
streets  and  highways  in  the  Borough  of  St.  Clair,  and  to 
otherwise  interfere  with,  impede  and  prevent  the  opera- 
tion of  the  company's  cars  in  said  borough.  In  Bellevue 
Borough  V.  Ohio  Valley  Water  Company,  245  Pa.  114,  a 
very  different  situation  was  presented,  and  all  that  was 
there  decided  was  that  the  question  of  the  reasonableness 
of  rates  established  by  public  service  corporations  must, 
in  the  first  instance,  be  submitted  to  the  Public  Service 
Commission  when  challenged. 

We  have  not  been  convinced  that  the  court  erred  in 
dissolving  the  injunction  for  the  second  reason  given, 
and  the  appeal  is  dismissed,  at  appellant's  costs,  with 
leave  to  it  to  apply  for  a  reinstatement  of  the  injunction 
if  appellees  should  actually  threaten  or  attempt  to  do  the 
things  complained  of. 
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Elk  Natural  Gas  Company,  Appellant,  v.  Eidgway 
Light  &  Heat  Company. 

Contracts — Leases — Oil  and  gas  leases — Construction — Intention 
— Equity — Injunction — Refusal, 

Wbere  a  contract  for  the  sale  of  gas  provided  that  the  vendor 
should  sell  to  the  vendee  all  the  surplus  natural  gas  produced  by  it 
in  a  certain  named  district  and  defined  such  surplus  as  ^'all  the 
natural  gas  which  is  not  desired  by  the  vendor  for  supply  to  its 
customers,  except  gas  used  in  the  drilling  of  wells  in  said  district,'* 
the  vendor  was  required  to  sell  to  the  vendee  only  such  gas  as  it 
did  not  desire  for  sale  to  its  customers,  irrespective  of  their  place 
of  residence,  and  it  was  not  material  that  the  vendor  had  gas  from 
other  sources  with  which  it  could  have  supplied  such  customers 
whereby  a  surplus  could  have  been  delivered  to  the  vendee ;  and  in 
such  case  a  bill  in  equity  to  restrain  a  diminishing  or  cutting  off 
of  the  supply  furnished  such  vendee  by  the  owner  of  the  wells,  who 
desired  the  gas  for  its  own  customers  was  properly  refused. 

Argued  March  18,  1918.  Appeal,  No.  253,  Jan.  T., 
1916,  by  plaintiff,  from  decree  of  C.  P.  Elk  Co.,  April  T., 
1915,  No.  2,  refusing  an  injunction  in  case  of  Elk  Natu- 
ral Gas  Company  v.  Ridgway  Light  &  Heat  Company. 
Before  Brown,  C.  J.,  Potter,  Stewart,  Frazer  and 
Walling,  JJ.    Affirmed. 

Bill  in  equity  (1)  for  an  injunction  restraining  de- 
fendant from  interfering  with  or  diminishing  supply  to 
plaintiff  of  natural  gas  produced  in  Beaver  Meadow  dis- 
trict, (2)  for  specific  i)erformance  of  contract  relating  to 
supply  of  such  gas,  and  (3)  for  an  accounting. 

The  facts  appear  in  the  following  opinion  of  Boitton, 
P.  J.,  sur  defendant's  eighth  request  for  conclusions  of 
law: 

Eighth :  That  the  complainant's  bill  in  this  case  must 
be  dismissed. 

Answer :  We  affirm  this  request. 

Notwithstanding  the  numerous  requests  filed  on  the 
part  of  the  plaintiff  for  findings  of  fact,  the  material 
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question  upon  which  this  case  hinges  is  the  construction 
of  the  contract  between  the  parties  and  it  seems  to  us 
that  the  gas  which  the  first  party  contracted  to  sell  to  the 
second  party  is  so  clearly  defined  in  the  contract  that  no 
controversy  whatever  ought  to  have  arisen  over  it.  It 
appears  that  the  party  of  the  first  part  to  the  contract 
having  developed  a  considerable  quantity  of  gas  in  what 
is  known  as  the  Beaver  Meadow  district  and  already 
having  large  quantities  of  gas  from  other  sources,  was 
willing  to  sell  to  the  second  party  such  gas  from  the 
Beaver  Meadow  district  as  they  did  not  desire  for  use  to 
supply  their  customers  or  for  the  drillings  of  wells,  and 
the  second  party  was  anxious  to  purchase  the  gas. 

The  contract  was  made  solely  for  such  gas  from  the 
Beaver  Meadow  district  that  the  party  of  the  first  part 
did  not  desire  to  supply  to  its  customers  and  it  appears 
in  the  contract  *^that  the  words  ^surplus  natural  gas'  are 
construed  and  shall  be  taken  to  mean  all  the  natural  gas 
which  is  not  desired  by  the  first  party  for  supply  to  its 
customers,  and,  except  gas  used  in  the  drilling  of  wells 
in  said  district  either  by  the  party  of  the  first  part  or 
other  persons."  The  contract  provides  further :  "It  is 
expressly  declared  and  understood  that  the  purpose  of 
this  contract  is  the  sale  by  the  first  party  and  the  pur- 
chase by  the  second  party  of  all  surplus  natural  gas 
which  is  produced  by  the  first  party  in  the  so-called 
Beaver  Meadow  district  above  mentioned,  which  it  de- 
sires to  sell  as  above  provided." 

Under  this  contract,  there  was  nothing  to  prevent  the 
Ridgway  Light  &  Heat  Company  from  using  all  of  the 
gas  produced  from  the  Beaver  Meadow  district  for  sup- 
plying its  customers  if  it  so  desired,  and  it  had  the  right 
to  do  with  the  gas  from  its  other  fields  whatever  it  saw 
fit.  It  could  have  sold  its  wells  in  these  other  districts 
absolutely,  or  it  could  have  sold  every  foot  of  gas  from 
these  other  fields  to  whomever  it  saw  fit  and  supply  its  re- 
tail customers  from  the  Beaver  Meadow  district.  There 
was  no  intent  in  the  contract  in  anv  wav  to  restrict  the 
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Bidgway  Light  &  Heat  Company  from  doing  as  it 
pleased  with  all  gas  produced  from  its  fields  other  than 
the  Beaver  Meadow  district.  It  does  not  occur  (o  1.3 
that  further  discussion  is  necessary. 

It  further  appeared  that  defendant  was  using  all  llio 
gas  from  the  Beaver  Meadow  district  for  its  own  c.is- 
tomers. 

The  court  refused  the  injunction.     Plaintiff  appealed. 

Errors  assigned  were  in  dismissing  exceptions  to  vari- 
ous answers  to  requests  for  findings  of  fact  and  ccmclu- 
sions  of  law  and  the  decree  of  the  court. 

Oeo,  F.  Whitmer,  with  him  Reed,  Smith,  Shaw  d  Beat, 
H,  0.  Evans  and  D,  J,  DriscolJ,  for  appellant. 

E.  n.  Baird,  with  him  John  O.  Whitmore  and  W.  E. 
Rice,  for  appellee. 

Pee  CURI4M,  May  6, 1918: 

This  appeal  is  dismissed  at  appellant's  costs,  on  so 
much  of  the  opinion  of  the  learned  court  below  as  follows 
the  answer  to  defendant's  eighth  request  for  a  conclusion 
of  law. 


Christ  et  al.  v.  Dubosky. 

Courts — Records — Erroneous  entries — Power  to  correct — Ruhher 
stamping  of  date — Slipping  of  stamp — Impression  of  wrong  month 
— Evidence — Sufficien  cy, 

1.  Every  court  of  record  is  the  guardian  and  judge  of  its  own 
records  and  is  clothed  with  full  power  to  control  and  inquire  into 
them  and  to  set  them  right  if  incorrect. 

2.  Where  in  a  proceeding  to  strike  oflF  a  mechanic's  lien  for  mas- 
ter appearing  of  record,  the  docket  showed  that  the  lien  was  filed 
July  7,  1913,  and  that  the  nc^tice  was  not  filed  until  August  18. 
1918,  but  the  lower  court  found  on  convincing  evidence  that  the 
return  of  service  had  actually  been  filed  July  18,  1913,  but  through 
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an  error  had  been  docketed  as  of  August  18,  1913,  as  the  result  of 
the  slipping  of  the  rubber  dating  stamp,  and  the  court  discharged 
the  rule  without  correcting  the  record,  the  record  was  remitted 
by  the  Supereme  Court  with  instructions  that  the  record  be 
amended  and  that  the  application  to  strike  off  the  lien  then  be  dis- 
charged. 

Argued  March  18, 1918.  Appeal,  No.  1,  Jan.  T.,  1919, 
by  The  First  National  Bank  of  Tamaqua,  from  decree  of 
C.  P.  Schuylkill  Co.,  Sept.  T.,  1913,  No.  1,  refusing  to 
strike  off  a  mechanic's  lien,  in  case  of  C.  E.  Christ,  L.  L. 
Wetzel  and  D.  J.  Artz,  trading  as  the  Tamaqua  Con- 
struction Company,  v.  Anthony  Dubosky.  Before 
Brown,  C.  J.,  Pottbb,  Stewart,  Frazbr  and  Walling, 
JJ.    Record  remitted. 

Rule  to  show  cause  why  a  mechanic's  lien  should  not 
be  stricken  off  for  matters  appearing  of  record. 
Bbchtbl,  p.  J.,  filed  the  following  opinion : 
This  case  comes  before  us  on  a  rule  upon  the  plain- 
tiff to  show  cause  why  the  mechanic's  lien  should  not  be 
stricken  from  the  record  for  matters  appearing  of  rec- 
ord, to  wit :  said  mechanic's  lien  was  filed  on  the  7th  day 
of  July,  1913,  and  entered  in  Mechanic's  Lien  Docket  No. 
15,  page  70;  that  notice  to  the  owner  defendant  and 
affidavit  of  service  thereof  upon  him  was  not  filed  of 
record  within  one  month  of  the  time  within  which  said 
lien  was  filed,  namely  July  7,  1913,  said  notice  and  affi- 
davit of  service  having  been  filed,  as  appears  of  record,  on 
August  18, 1913.  To  this  rule  an  answer  was  filed  alleg- 
ing, inter  alia,  that  the  notice  of  filing  was  served  on  the 
defendant  on  July  16, 1913,  and  sworn  return  of  said  no- 
tice was  filed  in  the  office  of  the  prothonotary  on  July  18, 
1913,  and  that  the  date  of  filing  of  said  return  of  service 
appearing  thereon,  namely  August  18, 1913,  was  mistak- 
enly or  erroneously  placed  thereon  by  the  prothonotary. 
Upon  this  rule  and  answer  depositions  were  taken  during 
which  the  testimony  of  the  prothonotary,  R.  J.  Qraeff 
(the  attorney  who  filed  the  return  of  service  of  the  no- 
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tice)  and  two  experts  were  taken.  The  filing  endorsed 
on  the  return  of  service  was  made  by  rubber  stamp  with 
movable  date,  and  it  is  claimed  that  in  the  use  of  this 
stamp  the  word  "August"  slipped  around  and  was  im- 
printed on  the  paper  where  it  should  have  been  "July," 
making  the  date  of  filing  read  August  18th  instead  of 
July  18th.  The  prothonotary  testified  that  it  is  his  belief 
that  this  occurred,  and  that  the  date  of  filing  is  errone- 
ous. The  attorney  testifies  that  he  placed  the  return  of 
service  in  an  envelope  addressed  to  the  prothonotary, 
which  was  mailed  by  himself,  or  under  his  direction,  on 
the  17th  of  July.  The  return  was  not  accompanied  by 
any  letter.  It  is  manifestly  impossible  that  any  one 
could  testify  absolutely  that  the  date  was  an  error,  be- 
cause had  the  error  been  discovered,  it  would  have,  in  all 
probability,  been  corrected.  The  expert  called  in  behalf 
of  the  plaintiff  testifies  that  the  person  using  the  stamp 
exerted  the  greatest  pressure  on  the  top  thereof  and  that 
he  is  of  the  opinion  that  this  pressure  resulted  in  the 
gradual  drawing  of  the  word  "Aug."  into  the  face  of  the 
stamp  and  testifies  to  some  measurements  that  he  made 
relevant  thereto. 

An  investigation  of  this  matter  disclosed  that  there 
were  three  writs  filed  in  the  prothonotary's  office,  Nos. 
10, 11  and  12,  September  Term,  1913,  which  were  marked 
filed  with  the  same  stamp,  August  18, 1913,  and  that  this 
filing  is  a  mistake.  It  is  admitted  that  the  date  should 
have  been  July  18, 1913.  An  inspection  of  the  stamps  on 
these  three  writs,  together  with  the  impression  upon  the 
writ  involved  in  the  case  at  bar,  discloses  the  fact  that 
the  word  "August"  and  the  figure  "1"  is  not  in  alignment 
with  the  rest  of  the  stamp,  being  considerably  below  the 
line.  It  seems  to  us  very  i)ersuasive  evidence  that  these 
impressions  were  made  at  the  same  time,  as  it  would  be 
almost  impossible  that  this  month  and  figure  should  be 
out  of  alignment  in  almost  exactly  the  same  way  one 
month  later  as  it  was  on  the  date  the  impression  was 
made  on  the  first  three  writs.    It  is  contended  that  the 
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evidence  in  the  case  should  be  at  least  clear,  precise  and 
indubitable,  as  its  purpose  is  to  reform  a  written  instru- 
ment. We  cannot  agree  with  this  contention.  This  is 
not  a  case  in  which  a  written  instrument  is  sought  to 
be  reformed,  but  a  case  in  which  the  court  is  asked  to 
reform  the  date  of  filing  of  a  record  to  conform  to  the 
truth,  and  it  seems  to  us  the  measure  of  proof  is  quite 
different 

In  City  V.  Gault,  8  W.  N.  C.  14,  it  is  said :  "The  ques- 
tion is  only  as  to  the  power  of  the  court  to  amend  its 
records.  Of  this  there  can  be  no  doubt,  and  as  it  is  quite 
clear  from  the  record  that  a  judgment  was  rendered 
which  the  clerk  neglected  to  enter  upon  the  appearance 
docket,  it  is  a  proper  case  for  the  exercise  of  amendment." 

In  Sheip  &  Co.  v.  Price,  Page  &  Co.,  3  Superior  Ct. 
1,  it  is  said:  "Every  court  of  record  is  the  guardian 
and  judge  of  its  own  records.  It  is  clothed  with  full 
power  to  control  and  inquire  into  them,  and  to  set  them 
right  if  incorrect.  It  is  much  to  be  deplored  that  in  in- 
terlineation, an  alteration,  or  an  erasure  should  ever  ap- 
pear upon  a  judicial  record,  but  it  would  be  intolerable 
to  hold  that  a  party  in  no  way  responsible  for  the  keep- 
ing of  the  records  must  explain  it  or  be  deprived  of  the 
rights  which  the  record  was  intended  to  give  him.'' 

In  Rice  v.  Constein,  89  Pa.  477,  it  is  said :  "The  error 
of  a  prothonotary  of  the  Common  Pleas,  who  was  also 
the  prothonotary  of  the  district  court,  in  filing  in  the 
latter  a  report  of  viewers  and  an  appeal  tjierefrom,  re- 
quired to  be  filed  in  the  Common  Pleas,  will  not  deprive 
a  party  of  his  right  of  trial  by  jury  upon  complying  with 
the  requirements  of  the  law  on  his  part.'' 

There  can  be  no  question  of  the  right  of  the  court  to 
direct  the  amendment  of  this  record  to  conform  to  what 
the  court  finds  to  be  the  true  state  of  facts  relative  to  the 
filing  of  this  notice.  A  careful  review  of  the  testimony 
and  the  exhibits  in  the  case  has  led  us  to  the  conclusion 
that  the  date  of  filing,  as  endorsed  upon  this  notice,  is  an 
error,  and  that  the  true  date  should  have  been  July  18, 
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1913.    This  being  so,  we  feel  constrained  to  dismiss  the 
rule  granted  in  this  issue. 
The  court  discharged  the  rule.    Defendant  appealed. 

Error  assigned  was  the  order  of  the  court. 

John  B.  McOurl,  for  appellant. 

Arthur  L.  Shay,  with  him  R.  J.  Graeff,  for  appellant 

Pee  Curiam,  May  6, 1918: 

The  learned  court  did  not  err  in  finding  that  the  true 
date  of  the  filing  of  the  notice  of  service  that  the  me- 
chanic's lien  had  been  filed,  was  July  18,  1913,  but,  be- 
fore discharging  the  rule  to  show  cause,  the  record  ought 
to  have  been  properly  amended.  If  it  had  been  so 
amended,  this  appeal  would  be  dismissed. 

And  now,  May  6,  1918,  it  is  ordered  that  the  entire 
record  be  remitted  to  the  court  below,  that  it  may  amend 
its  record  as  indicated,  and,  when  so  amended,  the  rule 
to  show  cause  will  be  properly  discharged. 


Old  Forge  Borough's  Contested  Election. 

Election — Ballots — Counting  votes — Appeals. 

Where  on  the  contest  of  an  election  for  borough  councilman,  it 
appears  that  ninety -one  ballots  were  cast  as  to  which  there  was  no 
dispute,  that  forty-six  thereof  were  for  respondent  and  forty-five 
for  the  contestant ;  that  in  addition  thereto,  four  ballots  were  cast 
which  were  admittedly  void  because  marked  with  the  party  mark 
and  also  with  a  mark  opposite  the  name  of  an  individual  for  one 
office  or  another;  that  thirteen  other  ballots  were  cast  as  to  which 
objections  were  made,  and  the  court  found  five  thereqf  to  be  de- 
fectively and  eight  properly  marked,  and  that  six  of  said  eight  bal- 
lots were  for  the  contestant  and  two  for  the  respondent,  a  decree 
declaring  the  election  of  the  contestant  was  proper. 

Argued  March  19, 1918.    Appeal,  No.  3,  Jan.  T.,  1919, 
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by  Sam  Taroli,  from  order  of  Quarter  Sessions  of  Lacka- 
wanna Co.,  Dec.  Ses.,  1915,  No.  124,  declaring  Hugh  B. 
Garvin  legally  elected  councilman  of  the  Fifth  Ward,  in 
the  Borough  of  Old  Forge,  in  re :  Contest  of  Election  of 
the  Office  of  Councilman  of  the  Fifth  Ward  of  the  Bor- 
ough of  Old  Forge,  Lackawanna  County,  Pennsylvania. 
Before  Bbovtn,  C.  J.,  Pottbb,  Sthwabt,  Fbazbb  and 
Walung,  JJ.    Affirmed. 

Petition  for  election  contest. 

Exceptions  to  findings  of  fact. 

Edwards,  P.  J.,  filed  the  following  opinion : 

At  the  election  held  in  the  Borough  of  Old  Forge,  in 
November,  1915,  the  returns  from  the  fifth  ward  show 
that  for  the  office  of  councilman  of  said  ward  Sam  Taroli 
received  fifty-three  votes  and  Hugh  B.  Garvin  fifty-one, 
thus  electing  Taroli  by  a  majority  of  two,  on  the  face  of 
the  returns.  A  contest  was  instituted  on  behalf  of  Gar- 
vin, and  the  only  question  raised  in  the  petition  to  con- 
test, as  well  as  in  the  amended  i)etition,  related  to  certain 
informalities  in  the  marking  of  the  ballots  for  the  said 
office. 

The  answer  of  the  respondent  denied  the  allegations 
of  the  petition,  and  charged  that  many  votes  were  cast 
for  Garvin  which  were  illegal  for  various  reasons  other 
than  irregularities  in  the  marking  of  ballots.  As  to  the 
defective  markings  of  the  ballot  the  best  evidence  would 
be  the  ballots  themselves.  The  ballot  box  was  opened  by 
order  of  the  court,  and  the  vote  for  councilman  was 
counted  in  open  court  in  the  presence  of  one  of  the 
judges.  Because  of  the  averments  of  the  answer  attack- 
ing the  qualifications  of  certain  voters  on  the  ground  of 
nonresidence,  nonpayment  of  taxes,  noncitizenship,  etc., 
we  appointed  an  examiner  to  take  the  testimony  and  to 
report  to  the  court  The  parties  in  interest  appeared 
before  the  examiner.  Counsel  for  the  contestant  offered 
in  e^^dence  the  proceedings  before  Judge  Edwards  in  the 
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recount  of  the  votes,  and  rested.  The  respondent's  coun- 
sel examined  many  witnesses  and  much  testimony  is 
found  in  the  record.  The  final  conclusion  reached  by 
the  examiner  is  that  the  evidence  failed  in  the  proof  of 
illegal  votes  on  the  grounds  set  forth  in  the  answer.  We 
concur  in  the  conclusion  reached  by  the  examiner. 

it  appears,  therefore,  that  the  only  question  left  in 
this  case  is  the  recount  of  the  vote  in  open  court.  The 
recount  was  made  on  February  26,  1916.  After  some 
preliminary  proof  we  made  the  following  announcement 
from  the  bench : 

"The  Court :  The  ballot  box  having  been  opened  and 
the  ballots  counted  and  examined,  it  appears  that  ninety- 
one  ballots  are  valid  and  counsel  on  neither  side  make 
any  objection  to  the  validity  of  the  ninety-one  ballots. 
Of  these  Taroli  receives  forty-six  votes  for  councilman, 
and  Garvin  forty-five  votes.  It  also  appears  that  there 
were  in  the  box  four  ballots  marked  with  a  party  mark 
and  also  with  a  mark  opposite  the  name  of  an  individual 
for  one  office  or  another,  and  these  four  ballots  are  de- 
clared void,  leaving  for  further  examination  thirteen 
ballots  which  are  objected  to  on  one  side  or  the  other. 
The  court  orders  that  the  ballot  box  be  closed  and  sealed 
and  delivered  to  the  sheriff,  to  be  retained  in  his  custody 
until  the  further  order  of  the  court.  The  thirteen  bal- 
lots which  are  yet  to  be  examined  and  about  which  there 
is  a  dispute  on  one  side  or  the  other  will  be  sealed  and 
placed  in  the  custody  of  the  clerk  of  the  court,  and  a  later 
day  will  be  fixed  for  argument  in  regard  to  these  ballots 
and  the  exaniination  of  them.^^  ' 

The  thirteen  ballots  objected  to  on  one  side  or  the  other 
are  before  us.  ^^e  have  numbered  them  consecutively 
from  one  to  thirteen  inclusive.  The  following  ballots 
are  defectively  marked :  Nos.  3,  5,  8, 11, 13 ;  and  cannot 
be  counted  for  either  candidate.  Ballots  Nos.  1,  2,  4,  6, 
7, 9, 12  are  properly  marked.  Of  these  eight  good  ballots 
six  were  cast  for  Garvin  and  two  for  Taroli.  The  tabu- 
lation of  the  total  vote  for  councilman  is  as  follows : 
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Number  of  ballots  for  councilman^  • .     108 
Defectively  marked  ballots, 9 

Total  number  of  good  ballots,  ....       99 
Of  which  fifty-one  were  cast  and  are  counted  for  Hugh 

B.  Garvin  and  forty-eight  for  Sam  Taroli. 
We  therefore  declare  that  Hugh  B.  Garvin  was  legally 

elected  councilman  of  the  fifth  ward  in  the  Borough  of 

Old  Forge  at  the  general  election  held  November  2, 1915 ; 

and  we  direct  that  the  Borough  of  Old  Forge  pay  the 

costs  of  these  proceedings. 

The  court  decided  that  Hugh  B.  Garvin  was  l^ally 

elected  councilman  of  the  fifth  ward  in  the  Borough  of 

Old  Forge  at  the  June  election  of  November  2,  1915. 

Sam  Taroli  appealed. 

Error  assigned  was  the  order  of  the  court 

John  MemolOy  for  appellant. 

A.  A.  Vosburg,  with  him  Clarence  Balentine,  for  ai>- 
pellee. 

Pbb  Curiam,  May  6, 1918 : 

This  appeal  is  dismissed  on  the  final  opinion  of  the 
learned  president  judge  of  the  court  below,  filed  Feb- 
ruary 13, 1918,  the  costs  here  to  be  paid  by  the  appellant. 


Pension  Mutual  Life  Insurance  Company,  Appel- 
lant, V.  Whiteley  et  al.  (No.  1). 

Deceit — Joint  defendants — Allegation  of  liahtlity  as  to  one  only 
— Statement  of  claim — Insufficiency — Demurrer, 

1.  Where  two  parties  are  jointly  charged  with  deceit  there  can 
be  no  recovery  on  a  statement  of  claim  which  makes  out  a  cause  of 
action  against  one  only. 

2.  In  an  action  by  an  insurance  company  against  a  policeman's 
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beneficiaiy  association  and  an  individual  jointly  to  recover  dam- 
ages for  loss  sustained  in  consequence  of  fraudulent  statements 
made  by  the  individual  defendant  to  plaintiff  whereby  it  was  in- 
duced to  issue  insurance  policies  under  which  it  had  been  com- 
pelled to  pay  losses,  a  demurrer  to  the  statement  of  claim  will  be 
sustained  where  the  statement  averred  that  the  individual  defend- 
ant, who  was  an  agent  of  the  beneficiary  association,  had  informed 
the  plaintiff  that  he  had  obtained  information  from  the  officers  of 
the  beneficiary  association  ui>on  the  strength  of  which  the  policy 
was  issued,  which  information  plaintiff  subsequently  learned  was 
false,  but  the  statement  did  not  aver  that  any  officers  of  the  asso* 
ciation  had  made  the  misrepresentations  complained  of. 

Argued  March  19,  1918.  Appeal,  No.  227,  Jan,  T., 
1917,  by  plaintiff,  from  judgment  of  C.  P.  No.  1,  Philadel- 
phia Co.,  Dec.  T.,  1916,  No.  1016,  on  demurrer  to  plain- 
tiff's statement  of  claim,  in  case  of  Pension  Mutual  Life 
Insurance  Company  v.  Seth  H.  Whiteley  and  The  Police 
Beneficiary  Association,  Inc.  Before  Brown,  C.  J.,  Pot- 
ter, Stewart,  Frazer  and  Walling,  JJ,    Affirmed. 

Trespass  for  deceit. 

Brbgy,  p.  J.,  filed  the  following  opinion  sur  defend- 
ant's demurrer  to  the  statement  of  claim  : 

The  writ  in  this  case  is  in  assumpsit.  The  statement 
of  claim  is  in  trespass.  The  allegations  of  the  statement 
are  briefly  these : 

That  the  plaintiff  insurance  company  issued  a  policy 
of  insurance  to  The  Police  Beneficiary  Association,  one 
of  the  defendants,  in  pursuance  of  an  application  made 
therefor,  which  is  attached  to  the  statement  of  claim; 
and  that  Seth  H.  Whiteley  was  the  agent  of  the  plaintiff 
company  in  placing  the  policy.  The  statement  continues 
that  the  premiums  were  paid  and  that  certain  death 
losses  were  paid  by  the  plaintiff  company  to  the  defend- 
ant. The  Police  Beneficiary  Association;  but  that  it  is 
now  discovered  certain  fraudulent  statements  were  made 
to  it,  the  plaintiff  company,  at  the  time  the  application 
for  insurance  was  made. 

The  allegation  as  to  this  is  in  the  following  words : 
Yor..  rcLxi — 20 
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"At  or  about  the  same  time  and  before  the  receipt  .of 
the  application  said  Whiteley  was  asked  as  to  the  loss 
ratio  per  thousand  among  members  of  said  association, 
and  replied  that  he  would  ascertain  and  supply  it.  Later 
and  before  the  receipt  of  the  application  he  told  the 
president  and  general  agent  of  the  plaintiff  company  that 
for  a  year  prior  to  the  time  of  furnishing  said  informa- 
tion the  total  number  of  deaths  occurring  among  the 
members  of  said  beneficiary  association  was  sixty-four 
or  an  average  of  about  fifteen  for  each  one  thousand 
members  of  said  association.  The  plaintiff  has  since 
learned  that  during  said  year  the  number  of  deaths  had 
been  more  than  one  hundred,  being  in  excess  of  twenty- 
five  for  each  one  thousand  members  of  said  association. 
Said  Whiteley  also  told  plaintiff  that  this  information 
was  supplied  to  him  by  the  oflScers  of  said  Police  Bene- 
ficiary Association,  Inc.,  and  he  knew  that  it  was  correct 
because  he  was  the  agent  who  had  written  for  said  asso- 
ciation the  policy  which  it  had  in  force  for  some  time 
with  the  JEtnsL  Life  Insurance  Company  of  Hartford, 
Connecticut." 

That  is  the  only  allegation  of  false  statement  alleged 
in  the  statement  of  claim,  and  it  will  be  noticed  that  this 
statement  was  made  by  Whiteley  alone.  It  is  true  that 
Whiteley  told  the  plaintiff  that  he  had  received  this  in- 
formation from  the  oflScers  of  The  Police  Beneficiary  As- 
sociation, but  no  one  states  that  that  is  true.  The  plain- 
tiff does  not  state  in  his  statement  of  claim  that  any  of- 
ficer of  The  Police  Beneficiary  Association  ever  said  such 
a  thing,  ^^t  contents  itself  in  saying  that  Whiteley  said 
so.  This,  in  our  judgment,  is  the  fatal  error  Avhich  pre- 
vents the  plaintiff  from  recovering  on  this  statement 
against  the  defendant,  The  Police  Beneficiary  Associa- 
tion, and  as  they  are  jointly  charged  with  this  wrong- 
doing, there  could  be  no  recovery  against  either.  There 
is  an  allegation  that  Whiteley  and  the  secretary  and 
treasurer  of  The  Police  Beneficiary  Association  con- 
spired together  to  cheat  and  defraud  the  plaintiff;  but 
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unless  something  was  done  in  pursuance  of  that  con- 
spiracy, no  right  of  action  accrues. 

For  these  reasons  the  demurrer  was  sustained.  We 
discharged  the  rule  to  amend  the  summons  because  the 
statement  would  be  bad  even  if  the  summons  was 
amended.  It  .will  be  noticed  that  there  w^as  no  applica- 
tion made  then  or  now  to  amend  the  statement  of  claim. 

From  the  record  it  appeared  that  the  statement  of 
claim  averred  inter  alia,  *'that  by  the  terms  of  the  appli- 
cation signed  by  the  said  Police  Beneficiary  Association 
its  officials  agreed  to  pay  the  premiums  monthly.  With- 
in the  past  few  days  the  plaintiff  has  learned  that  nei- 
ther the  Police  Beneficiary  Association  nor  its  officers 
have  ever  paid  any  such  premiums,  but  that  by  an  ar- 
rangement said  Horter  and  McCay  (treasurer  and  sec- 
retary respectively  of  the  said  Police  Beneficiary  Associ- 
ation) had  made  with  said  Whiteley  they  did  not  in- 
tend to  pay  said  premiums.  By  the  terms  and  conditions 
of  the  policy  there  was  to  be  paid  f  1,000  to  the  Police 
Beneficiary  Association  (and  subsequently  this  amount 
was  raised  to  f  2,500)  upon  the  death  of  any  member  of 
the  said  association  to  the  beneficiarv  of  the  deceased 
member  of  said  association,  after  proper  proofs  had  been 
furnished.  It  was  understood  and  stated  by  the  Police 
Beneficiary  Association  through  its  officers  and  by  said 
Whiteley  that  members  of  said  association  were  indi- 
vidually paying  their  pro  rata  proportion  of  the  entire 
premium,  and  it  was  supposed  that  in  the  event  of  death 
the  family  of  the  deceased  members  were  to  receive 
the  benefits  under  said  policy.  PlaintiflP  now  learns  for 
the  first  time  that  the  individual  members  did  not  pay  the 
premiums  nor  did  the  association  pay  it  or  any  part  of 
it,  although  the  said  association  made  proofs  of  loss  and 
a  claim  against  the  plaintiff  company  whenever  a  death 
occurred  under  the  policy.  The  plaintiff  within  the 
last  few  days  has  learned  that  the  payments  made  by 
the  company  for  losses  incurred  under  the  policy  of  the 
Police  Beneficiary  Association  were  not  paid  by  the 
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Police  Beneficiary  Association  to  the  families  and  rela- 
tives or  beneficiaries  of  said  deceased  members,  but 
nearly  the  whole  of  said  sum  was  immediately  after  its 
payment  by  the  plaintiff  to  the  Police  Beneficiary  Asso- 
ciation paid  by  the  said  association  to  said  Whiteleyj 
that  the  information  furnished  to  said  Whiteley  and  to 
the  plaintiff  as  to  the  deaths  occurring  or  which  had  oc- 
curred, the  application  for  the  policy  which  they  made  to 
the  company  through  said  Whiteley,  the  agreement  which 
they  now  say  they  made  with  said  Whiteley  that  he  or 
some  one  else  was  to  pay  the  premiums  and  by  which 
the  said  Beneficiary  Association  was  permitted  to  retain 
and  did  retain  in  its  treasury  only  f  100  of  the  death 
benefit  to  be  paid  by  the  plaintiff  was  all  made  as  part  of 
a  plan  and  conspiracy  to  defraud  the  plaintiff  company. 

*The  result  of  said  fraudulent  transaction  is  that  the 
said  Police  Beneficiary  Association  has  illegally  received 
f  6,652.76  and  the  said  Whiteley  has  made  an  illegal  and 
fraudulent  profit  of  |49,548.75;  The  Pension  Mutual 
Life  Insurance  Company  has  paid  death  benefits  by  rea- 
son of  the  de^th  of  members  of  said  Police  Beneficiary 
Association  in  the  sum  of  f  127,667.98  and  has  received 
in  premiums  from  said  business  |71,466.47,  showing  a 
loss  to  plaintiff  under  this  contract  of  insurance  of  f56,- 
201.51.^' 

The  Police  Beneficiary  Association,  defendant,  filed 
an  affidavit  of  defense,  denying  that  there  was  an  ar- 
rangement between  McCay  and  Horter  and  Whiteley 
under  which  they  did  not  intend  to  pay  the  said  pre- 
miums, but  admitting  that  Whiteley  advanced  the  pre- 
miums in  the  name  of  and  for  the  account  of  the  associ- 
ation. It  was  further  admitted  by  the  affidavit  that 
under  the  terms  of  the  policy  |2,500  was  to  be  paid  to 
the  association  on  the  death  of  a  member,  but  defendant 
denied  that  the  said  sum  was  to  be  paid  to  the  bene- 
ficiary of  the  deceased  member  of  the  association.  The 
affidavit  further  denied  that  the  association  through  its 
officers  and  by  Whiteley  had  stated  that  the  members  of 
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the  association  were  individually  paying  their  pro  rata 
proportion  of  the  entire  premium.  The  affidavit  denied 
any  agreement  existing  with  Whiteley  except  that  he 
was  to  arrange  for  the  advancement  of  premium  pay- 
ments for  the  account  of  the  association,  and  that  the 
advancements  should  be  paid  out  of  death  claims  paid  by 
the  plaintiff,  and  it  expressly  denied  that  there  was  any 
conspiracy  or  plan  to  cheat  or  defraud  the  plaintiff  by 
Horter,  McCay  or  Whiteley,  or  any  of  them.  The  affi- 
davit further  denied  that  plaintiff  has  sustained  a  loss, 
but  on  the  contrary  that  plaintiff  had  made  a  profit  from 
the  transactions  totaling  |15,264.97.  The  affidavit  also 
set  up  a  counter-claim  for  f 40,000,  representing  f 2,500 
due  upon  the  death  of  each  of  sixteen  members  of  the 
Police  Beneficial  Association,  and  which  plaintiff  had 
refused  to  pay,  although  proof  of  death  had  been  made. 

The  defendant,  Seth  H.  Whiteley,  filed  an  affidavit  of 
defense  in  the  nature  of  a  demurrer. 

Defendant  demurred  to  plaintiffs  statement  of  claim. 

The  court  entered  judgment  for  the  defendant  on  the 
demurrer.    Plaintiff  appealed. 

Error  assigned  was  the  order  of  the  court. 

Joseph  W.  Shcmnon,  for  appellant. 

Owen  J,  Roberts,  with  him  Joseph  8.  OonnoeXl,  for  Seth 
H.  Whiteley,  appellee. 

Frederick  A,  Sobernheimer,  for  Police  Bmeflciary  As- 
sociation. 

Per  Curiam,  May  6, 1918 : 

This  judgment  is  affirmed  on  the  opinion  of  the  learned 
president  judge  of  the  court  below,  in  pursuance  of  which 
it  was  entered. 
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Pension  Mutual  Life  Insurance  C!ompany,  Appel- 
lant, V.  Whiteley  et  al.  (No.  2). 

Bquity — Equity  practice — Bill  for  discovery — Insufficiency — De- 
murrer, 

A  bill  in  equity  for  a  discovery  in  aid  of  an  action  at  law  is 
properly  dismissed  on  demurrer  where  it  appears  that  a  statement 
of  claim  had  already  been  filed  and  all  the  information  necessary 
secured  before  the  filing  of  the  bill ;  and  that  the  only  discovery 
that  plaintiff  really  sought  was  knowledge  of  the  character  of  the 
defense;  and  that  plaintiff  asked  to  have  certain  questions  an- 
swered and  information  given  by  a  person  who  was  not  named  as  a 
defendant  in  the  bill. 

Argued  March  19,  1918.  Appeal,  No.  228,  Jan.  T., 
1917,  by  plaintiff,  from  decree  of  C.  P.  No.  1,  Philadelphia 
Co.,  Dec.  T.,  1916,  No.  1057,  dismissing  bill  in  equity  for 
discovery  in  aid  of  an  action  at  law,  in  case  of  Pension 
Mutual  Life  Insurance  Company  v.  Seth  H.  Whiteley 
and  The  Police  Beneficiary  Association,  Inc.  Before 
Brown,  C.  J.,  Potter,  Stewart,  Frazbr  and  Walung, 
JJ.    Affirmed. 

Bill  in  equity  for  discovery  in  aid  of  an  action  at  law. 

The  facts  appear  in  Pension  Mutual  Life  Insurance 
Company  v.  Whiteley  et  al.  (No.  1),  261  Pa.  304,  and  in 
the  following  opinion  by  Brbgy,  P.  J.,  in  sustaining  de- 
murrer to  the  bill : 

The  bill  in  equity  in  this  matter  is  subject  to  the  same 
criticism  which  has  just  been  made  in  relation  to  the 
statement  of  claim  filed  in  the  suit  at  law  for  the  same 
cause  of  action.  Very  little  need  be  added  to  what  is 
therein  said.  There  are,  however,  the  following  ad- 
ditional objections  or  complaints  to  the  bill  which,  in 
our  opinion,  justify  the  sustaining  of  the  demurrer  to  it : 

In  the  argument  it  is  claimed  this  is  a  bill  of  discovery 
in  aid  of  the  suit  at  law.  The  suit  at  law  apparently 
(lid  not  need  any  discovery  because  the  statement  of 
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claim  had  been  filed  and  all  the  information  necessary  to 
do  so  seems  to  have  been  within  the  knowledge  of  the 
plaintiff.  The  only  discovery  that  he  could  seek  would 
be  to  know  what  the  defense  is. 

Another  objection  is  that  he  seeks  to  have  certain 
questions  answered  and  information  given  by  two  per- 
sons naming  them,  who  are  not  defendants  in  the  bill  at 
all.  If  the  officers  of  the  Police  Beneficiary  Association 
misused  the  funds  that  were  received  from  the  plaintiff 
company,  such  officers  are  responsible  to  the  Police 
Beneficiary  Association,  and  can  be  sued  by  them,  but 
exactly  what  business  that  is  of  the  plaintiff's  we  fail  to 
see. 

They  claim  to  have  issued  a  policy  in  pursuance  of  an 
application  which  was  entirely  true  and  faultless  as  far 
as  any  allegation  in  the  bill  is  concerned,  the  premiums 
were  paid  and  the  plaintiff  company  as  deaths  occurred 
paid  certain  money  over.  There  their  responsibility 
ended.  If  their  own  agent  cheated  them  they  can  sue 
him,  but  to  join  him  with  the  Police  Beneficiary  Asso- 
ciation, as  to  which  it  has  not  alleged  any  wrong  to  have 
been  done,  is  a  joinder  that  the  law  does  not  allow. 

Briefly  stated,  these  are  the  reasons  for  our  sustaining 
the  demurrer. 

The  defendant  demurred  to  the  bill. 

The  court  sustained  the  demurrer  and  dismissed  the 
bill.  'Plaintiff  appealed. 

Error  assigned  was  the  decree  of  the  court. 

Joseph  W.  Shannon,  for  appellant. 

Owen  J.  Roberts,  with  him  Joseph  8.  Conwell,  for  Seth 
H.  Whiteley,  appellee. 

Frederick  A.  Sohernheimer,  for  Police  Beneficiary  As- 
sociation, appellee. 
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Per  Curiam,  May  6, 1918 : 

This  appeal  is  dismissed,  at  the  costs  of  the  appellant, 
on  the  opinion  of  the  learned  president  judge  of  the  court 
below  sustaining  the  demurrer  to  plaintiff's  bill. 


McCauley  v.  Imperial  Woolen  CJompany  et  aL,  Ap- 
pellant. 

Workmen's  compensation  law — Jurisdiction — Practice — Referee 
^-Board — CommiOn  Pleas — Appellate  courts — Evidence — Hearsay — 
Circumstantial  evidence — Sufficiency  and  competency — Presump- 
tion— Wool  sorter — Scratch — A  nthrax — Death — "A  ccident"  —  Oc- 
cupational diseases — Assumption  of  risks — Appeals — Certiorari — 
Record— Act  of  June  2, 1916,  P.  L.  7S6. 

1.  A  compensation  referee  is  an  officer  of  the  Worknien's  Com- 
pensation Board,  Tested  with  defined  duties  and  powers,  and  all 
records  made  by  him  belong  to  the  files  of  that  body,  and,  on  appeal, 
are  before  it  for  review,  within  the  limitations  of  the  Workmen's 
Compensation  Act  of  June  2,  1915,  P.  L.  736. 

2.  The  Workmen's  Compensation  Act  of  1915  contemplates  and 
requires  that,  if,  after  inspection  and  consideration  of  the  adjudi- 
cation and  evidence,  the  board  does  not  sustain  the  referee's  final 

.decision,  before  the  former  may  reverse  on  a  question  of  fact,  it 
must  grant  a  hearing  de  novo,  make  investigation,  and  substitute 
its  own  findings  of  fact,  and  conclusions  thereon,  for  such  findings 
of  the  referee  as  are  not  adopted ;  but,  when  an  appeal  is  based  on 
an  alleged  error  of  law,  the  board  must  act  solely  upon  the  record 
of  the  referee,  and  must  either  sustain,  reverse  or  modify  the  lat- 
ter's  final  order. 

d.  Appeals  to  the  board  are  taken  under  either  Section  420  or 
Section  421  of  the  Workmen's  Compensation  Act,  the  first  amount- 
ing to  a  writ  of  error  and  the  second  to  a  motion  for  a  new  trial, 
the  new  trial  to  be  had  before  the  board  instead  of  the  referee. 

4.  A  finding  of  fact  without  any  evidence  at  all  is  an  error  of 
law. 

5.  Where  the  ultimate  finding  of  a  referee  is  cast  in  the  form 
of  a  mixed  conclusion  of  fact  and  law,  and  the  classification  of  an 
appeal  is  not  made  plain  by  the  appellant,  the  board  must  exercise 
its  discretion  in  determining  the  nature  thereof. 

6.  Where  the  attack  upon  the  finding  of  a  referee  is  upon  the 
ground  that  the  testimony  was  insufficient  in  fact  to  justify  the 
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referee's  findings  and  not  that  there  was  no  legal  evidence  whatever 
to  warrant  them,  a  question  of  fact,  not  of  law,  is  raised  and,  under 
Section  421^  the  board  is  obliged  either  to  sustain  the  referee  or 
grant  a  hearing  de  novo. 

7.  On  a  hearing  de  novo  under  Section  421,  the  depositions  taken 
before  a  referee  may,  by  agreement  of  the  parties,  be  accepted  by 
the  board  as  proofs  in  the  case,  either  for  the  purpose  of  finding  its 
own  facts  or  formally  adopting  those  found  by  the  referee;  but,  on 
a  hearing  solely  to  determine  a  point  of  law,  raised  by  appeal  under 
Section  420,  the  testimony  cannot  be  reexamined  for  the  purpose 
of  finding  new  facts,  because  those  found  by  the  referee,  being  un- 
appealed  from,  are  final  under  Section  409. 

8.  The  word  "appeal,''  at  the  present  time,  in  our  law,  has  no 
conclusive  meaning,  and  it  is  therefore  necessary  in  each  instance 
to  look  at  the  particular  act  giving  the  right  of  appeal,  to  determine 
just  what  powers  are  to  be  exercised  by  the  appellate  court. 

9.  The  appeal  from  the  board  to  the  Common  Pleas  is  in  the 
nature  of  a  certiorari,  the  legislp^^'ve  purpose  probably  being  to  pre- 
vent appeals  to  the  courts,  except  for  errors  of  law,  and  thus  to 
hasten  the  final  determination  of  claims  under  the  act. 

10.  While  on  certiorari  judicial  review  is  usually  limited  to  a 
mere  inspection  of  the  record,  to  ascertain  whether  the  judgment 
on  the  record  is  in  conformity  therewith,  or  to  ascertain  whether 
the  tribimal  which  rendered  such  judgment  exceeded  its  jurisdic- 
tion or  abused  its  discretion,  and  the  opinion  of  the  lower  tribunal 
is  ordinarily  no  part  of  the  record,  nevertheless  in  statutory  pro- 
ceedings such  as  under  the  Compensation  Act  of  1915,  even  on 
certiorari  an  appellate  court  may  examine  the  opinion  of  the  court 
below  to  see  the  basis  on  which  it  acted. 

11.  The  notes  of  testimony  are  not  properly  a  part  of  the  record 
sent  up  on  appeal  by  the  comx)ensation  board  to  the  Common  Pleas, 
and,  if  they  are  mistakenly  included  in  the  record,  they  should  not 
be  considered. 

12.  The  right  of  review  by  the  Supreme  and  Superior  Courts  in 
a  compensation  daim  is  on  certiorari  alone,  and  their  jurisdiction 
is  more  analogous  to  that  exercised  upon  the  examination  of  equity 
proceedings  than  on  the  review  of  common  law  actions,  and  the 
court  may  examine  all  that  is  properly  contained,  according  to  the 
provisions  of  the  Workmen's  Compensation  Act  of  1916,  in  the  rec- 
ord sent  to  the  Common  Pleas,  including  the  findings  and  rea- 
sons stated  in  the  adjudications  of  the  referee  and  board,  and  the 
reasons  given  by  the  court  below  as  the  basis  of  its  decision,  but 
not  the  notes  of  testimony. 

13.  Statutes  of  the  character  of  the  Workmen's  Compensation 
Act  of  1916  contemplate  liberality  in  the  admission  of  proofs,  and 
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the  inferences  reasonably  to  be  drawn  therefrom;  but  the  evidence 
must  be  relevant  and  competent. 

14.  The  probable  nature  of  an  accident  followed  by  death  for 
which  compensation  is  claimed  may  be  established  by  circumstantial 
evidence  alone. 

16.  Neither  the  referee  nor  the  board  has  the  right  to  find  ma- 
terial facts  on  hearsay  alone. 

16.  While  the  Workmen's  Compensation  Act  permits  liberal  in- 
vestigation by  hearing  and  otherwise,  yet  after  all  the  data  has  been 
gathered  without  regard  to  technical  rules,  all  irrelevant  and 
incompetent  testimony  must  be  put  aside  and  the  findings  made  to 
rest  upon  such  relevant  and  competent  evidence  of  sound,  probative 
character  as  may  be  left,  whether  circumstantial  or  direct. 

17.  Under  Section  301  of  the  Workmen's  Compensation  Act> 
which  provides,  inter  alia,  that  "the  terms  ^injury'  and  ^personal 
injury'  shall  be  construed  to  mean  only  violence  to  the  physical 
structure  of  the  body,  and  such  disease  or  infection  as  naturally 
results  therefrom,"  the  injury  to  the  physical  structure  of  the  body 
need  not  be  external  violence  but  may  originate  from  lifting  heavy 
weights  or  from  other  provable  causes,  such  as  intense  heat  operat- 
ing directly  on  the  part  of  the  body  internally  affected.  If  the  in- 
cident which  gives  rise  to  the  injurious  results  complained  of  can 
be  classed  properly  as  a  mishap  or  fortuitous  happening,  or  an  un- 
toward event,  which  is  not  expected  or  designed,  it  is  an  accident 
within  the  meaning  of  the  workmen's  compensation  law. 

18.  Compensation  can  be  allowed  where  death  results  from  a 
germ  infection  if  the  disease  in  question  must  have  been  a  sudden 
development  from  some  abrupt  violence  to  the  physical  structure 
of  the  body  and  not  the  mere  result  of  gradual  development  from 
long  continued  exposure  to  natural  dangers  incident  to  the  em- 
ployment of  the  deceased  person,  as  in  cases  of  occupational  dis- 
eases, the  risks  of  which  are  voluntarily  assumed; 

19.  As  on  certiorari  the  testimony  is  not  before  the  courts,  they 
are  obliged  to  assume  that  the  evidence  was  competent,  relevant 
and  sufficient  in  the  absence  of  findings  as  to  the  character  of  the 
evidence. 

20.  On  the  hearing  of  a  compensation  claim  for  death  of  claim- 
ant's husband  it  appeared  that  deceased  was  a  wool  sorter  in  the 
employ  of  defendant,  and  that  he  died  of  external  anthrax,  a  disease 
carried  by  sheep ;  that  deceased  when  he  left  defendant's  plant  in 
the  afternoon  had  a  small  scratch  or  abrasion  on  his  neck,  although 
he  had  no  such  mark  when  he  left  for  woric  in  the  morning ;  and 
that  this  was  the  beginning  of  external  anthrax  from  which  he  died 
within  three  days.  The  findings  showed  that  professional  medical 
experts  testified  that  if  deceased  had  no  marks  on  his  neck  on  the 
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day  in  question  and  sustained  an  abrasion  and  the  neck  imme- 
diately began  to  swell  and  external  anthrax  developed,  this  condi- 
tion was  probably  brought  about  by  the  anthrax  germ  entering 
through  the  abrasion.  Held,  in  view  oi  the  character  of  the  em- 
ployment of  the  deceased,  the  findings  by  the  referee  to  the  effect 
that  the  scratch  upon  the  neck  of  deceased  occurred  during  the 
course  of  his  employnient  and  at.  that  time  the  anthrax  germ  en- 
tered his  body,  causing  his  death,  justified  the  conclusion  that  he 
died  as  the  result  of  an  injury  by  an  accident  while  acting  in  the 
course  of  his  employment,  and  the  claimant  was  entitled  to  com- 
pensation. 

21.  In  such  case  where  there  were  findings  that  on  the  afternoon 
on  which  deceased  last  left  defendant's  mill  he  remarked  to  his  son 
**I  got  scratched  with  a  sticker,"  and  also  that  immediately  upon 
his  arrival  home  he  told  his  wife  that  one  of  the  stickers  in  the 
wool  which  he  was  carrying  had  torn  him  in  the  neck,  such  evi- 
dence was  hearsay,  and  standing  alone  would  be  insufficient 
to  sustain  the  findings  in  favor  of  the  claimant  made  by  the  referee. 

Argued  March  25,  1918.  Appeal,  No.  336,  Jan.  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  No.  3,  Phila- 
delphia Co.,  Dec.  T.,  1916,  No.  4357,  reversing  decision 
of  the  Workmen's  Compensation  Board  setting  aside 
comi)ensation  award  on  claim  i)etition  No.  421,  in  case  of 
Mary  MeCauley  v.  Imperial  Woolen  Company  and  Lon- 
don Guarantee  and  Accident  Company.  Before  Mbsteb- 
ZAT,  Potter,  Moschziskbb,  Frazeb  and  Walling,  JJ. 
Affirmed. 

Appeal  from  Workmen's  Compensation  Board.  Be- 
fore McMlCHABL,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  lower  court  reversed  the  decision  of  the  Work- 
men's Compensation  Board  and  entered  judgment  upon 
the  original  award  of  the  referee.    Defendant  appealed. 

Error  assigned,  among  others,  was  in  reversing  the  de- 
cision of  the  Workmen's  Compensation  Board. 

C.  Donald  SwartZy  with  him  William  W.  Smithers,  for 
appellant. — ^An  award  of  compensation  cannot  be  based 
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on  hearsay  evidence  without  support  or  corroboration  of 
attending  circumstances :  Botto  v.  Wm.  C.  Hamilton  & 
Sons  Co.,  3  Dep.  Rep.  198. 

Statements  made  by  deceased  employee  prior  to  his 
death  to  his  wife  as  to  the  cause  of  the  injury  from  which 
he  died,  are  inadmissible :  Smith  v.  Hardman  &  Holden, 
Ltd.,  6  B.  W.  C.  C.  719 ;  Carroll  v.  Knickerbocker  Ice 
Co.,  218  N.  Y.  435. 

The  findings  of  fact  of  the  compensation  board,  if  there 
is  any  competent  or  legal  evidence  to  support  them,  are 
conclusive  and  it  is  not  within  the  province  of  the  courts 
to  set  aside  such  findings,  except  when  they  are  entirely 
unsupported  by  the  evidence :  Interstate  Iron  &  Steel  Co. 
V,  Szot,  115  N.  E.  599 ;  Victor  Chemical  Works  v.  Indus- 
trial Board  of  111.,  274  111.  11 ;  Parker- Washington  Co.  v. 
Industrial  Board  of  Illinois,  274  111.  498;  Oniji  v.  Stude- 
baker  Corp.,  163  N.  W.  23 ;  Gleisner  v.  Gross  &  Herber- 
ner,  170  N.  Y.  App.  Div.  37;  Prokopiak  v.  Buffalo  Gas 
Co.,  162  N.  Y.  Supp.  288;  Nevich  v.  D.,  L.  &  W.  R.  R. 
Co.,  100  Atl.  234 ;  Goelitz  v.  Industrial  Board  of  Illinois, 
115  N.  E.  855. 

As  there  was  a  conflict  in  the  circumstantial  evidence 
ui>on  which  the  disallowance  of  compensation  was  based, 
the  decree  of  the  Workmen^s  Compensation  Board  should 
not  have  been  disturbed  by  the  Common  Pleas  Court: 
Richmond  Dredging  Co.  v.  Industrial  Ace.  Commission, 
164  Pac.  407. 

I.  D.  Levy  and  William  Linton,  for  api)ellee. — On  aj)- 
peal  to  the  comi)ensation  board  from  the  decision  of  the 
referee  the  board  may  grant  a  hearing  de  novo  or  sus- 
tain the  award  of  the  referee  but  it  cannot  reverse  the 
referee  unless  only  a  question  of  law  is  involved :  Yalch 
V.  Jones  &  Laughlin  Steel  Company,  65  Pitts.  L.  J.  637. 

Where  a  hearsay  statement  is  so  completely  corrob' 
orated  by  the  surrounding  circumstances  and  probabili- 
ties that  it  is  thoroughly  convincing,  a  judicial  tribunal 
will  be  justified  in  adopting  it  as  an  established  fact: 
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Marcella  Andrulis  v.  Delaware  &  Hudson  Co.,  2  Dep. 
Eep.  1325;  Leary  v.  Mcllvain,  3  Dep.  Rep.  1619. 

Where  anthrax  germs  are  admitted  into  the  body 
through  a  scratch  there  is  sufficient  violence  to  the  phys- 
ical structure  of  the  body  within  the  meaning  of  the 
Workmen's  Compensation  Act  of  1915 :  Murray  v.  Cun- 
ningham &  Murray,  2  Dep.  Rep.  2571. 

Opinion  by  Mb.  Justice  Moschziskbb,  May  6, 1918 : 

The  plaintiff,  widow  of  James  McCauley,  claimed  com- 
pensation for  the  death  of  her  husband ;  the  referee  found 
in  favor  of  the  claimant ;  the  Workmen's  Compensation 
Board  reversed  this  finding;  the  case  was  removed  to  the 
Common  Pleas  of  Philadelphia  County,  which  reversed 
the  board  and  affirmed  the  referee;  the  defendant  em- 
ployer entered  the  present  appeal. 

Several  interesting  points  of  law  are  thus  raised,  which 
we  shall  pass  ui)on  separately.  .  The  first  of  them  may  be 
divided  into  three  branches,  i.  e.,  the  jurisdiction  on  ap- 
peal of  (a)  the  compensation  board,  (b)  the  common 
pleas,  and  (c)  this  court;  they  will  be  considered  in  the 
order  stated. 

The  Act  of  June  2, 1915,  P.  L.  736,  in  Section  409  (P. 
L.  751),  stipulates  that  "a  referee's  findings  of  fact  shall 
be  final,  unless  the  board  shall  allow  an  appeal  therefrom 
as  hereinafter  provided."  Section  419  (P.  L.  753)  pro- 
vides that  any  party  in  interest  may  appeal  to  the  board 
on  the  grounds :  (1 )  that  the  referee's  decision  is  not  "in 
conformity  with  the  terms  of  this  act,  or  that  the  referee 
committed  any  other  error  of  law" ;  (2)  that  the  findings 
of  fact  and  conclusions  of  the  referee  are  "unwarranted 
by  the  evidence,"  or  *T)ecause  of  fraud,  coercion  or  other 
improper  conduct  by  any  party  in  interest." 

Section  420  (P.  L.  753)  provides  that  when  an  appeal 
is  based  on  alleged  error  of  law,  the  board  may  either  sus- 
tain, reverse  or  modify  the  decision  of  the  referee.  Sec- 
tion 421  (P.  L.  753)  provides  that  when  the  appeal  is 
taken  on  the  ground  that  the  referee's  decision  is  unwar- 
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ranted  by  the  evidence,  or  because  of  improper  conduct 
by  a  party  in  interest,  the  board  may  either  sustain  the 
referee  or  "grant  a  hearing  de  novo.^' 

The  referee  is  an  oflScer  of  the  board,  vested  with  ui- 
fined  duties  and  powers ;  all  records  made  by  him  beloug 
to  the  files  of  that  body,  and,  on  appeal,  are  before  it  fo*- 
review,  within  the  limitations  of  the  act.  The  statute 
contemplates  and  requires  that,  if,  after  inspection  and 
consideration  of  the  adjudication  and  evidence,  the  board 
does  not  sustain  the  referee's  final  decision,  before  the 
former  may  reverse  on  a  question  of  fact,  it  must  grant  a 
hearing  de  novo,  make  investigation,  and  substitute  its 
own  findings  of  fact^  and  conclusions  thereon,  for  such 
findings  of  the  referee  as  are  not  adopted ;  but,  when  an 
appeal  is  based  only  on  alleged  error  of  law,  the  board 
must  act  solely  upon  the  record  of  the  referee  and,  there- 
on, it  may  either  sustain,  reverse  or  modify  the  latter's 
final  order. 

That  learned  jurist.  President  Judge  Shafbr,  of  the 
Common  Pleas  of  Allegheny  County,  in  Yalch  v.  Jones 
&  Laughlin  Steel  Company,  65  P.  L.  J.  636,  637,  correctly 
construes  the  Act  of  1915,  supra,  thus :  Appeals  to  the 
board  "are  taken  under  two  sections  of  the  act  [420  and 
421] ;  the  first  amounts  to  a  writ  of  error,  and  the  sec- 
ond to  a  motion  for  a  new  trial,  the  new  trial  to  be  had 
before  the  board  instead  of  the  referee.  The  first  of  them 
is  to  redress  errors  of  law  committed  by  the  referee,  and 
the  second  to  review  his  findings  of  fact  when  it  is 
claimed  they  are  not  warranted  by  the  evidence.  The 
finding  of  fact  without  any  evidence  at  all  is  an  error  of 
law.  While  the  appeal  in  this  case  is  taken  because  it  is 
alleged  that  the  findings  of  fact  are  not  supported  by  the 
evidence,  this  does  not  prevent  the  board  from  treating 
the  appeal  as  taken  under  section  420,  rather  than  sec- 
tion 421.^^ 

Jn  cases  of  the  character  of  the  present  claim^  the  ulti- 
mate finding  is  often  cast  in  the  form  of  a  mixed  conclu- 
sion of  fact  and  law ;  and,  under  such  circumstances,  if 
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the' classification  of  an  apt)eal  is  not  made  plain  by  the 
appellant,  ex  necessitate  the  board  must  exercise  its  dis- 
cretion in  determining  the  nature  thereof.  Here,  admit- 
tedly, the  appeal  was  properly  treated  as  turning  on  a 
point  of  law. 

The  real  contention  is  an  utter  lack  of  legal  evidence 
to  sustain  the  referee's  conclusion  that  the  death  of 
James  McCauley  was  occasioned  by  an  accident  occur- 
ring in  the  course  of  his  employment.  In  other  words, 
the  defendant  employer  does  not  controvert,  as  matter  of 
fact,  that  McCauley's  death  was  due  to  the  cause  set  up 
by  claimant,  but  denies  there  is  any  legal  proof  to  show 
that  this  causal  event,  which  is  alleged  as  an  accident, 
happened  while  deceased  was  engaged  in  the  course  of  his 
employment.  This  contention  raises  a  question  of  law, 
which  the  board  had  power  to  determine  under  section 
420,  upon  a  consideration  of  the  legal  adequacy  of  the 
testimony  taken  before  the  referee;  had  the  attack  been 
simply  upon  the  ground  that  the  testimony  was  insuffi- 
cient in  fact  to  justify  the  latter's  findings,  and  not  that 
there  was  no  legal  evidence  whatever  to  warrant  them,  a 
question  of  fact,  not  of  law,  would  have  been  raised ;  and, 
under  section  421,  the  board  would  have  been  obliged 
either  to  sustain  the  referee  or  grant  a  new  hearing. 

On  a  hearing  de  novo  under  section  421,  the  deposi- 
tions taken  before  the  referee  might,  by  agreement  of  the 
parties,  be  accepted  by  the  board  as  proofs  in  the  case, 
either  for  the  purpose  of  finding  its  own  facts  or  formally 
adopting  those  stated  by  the  referee ;  but,  on  a  hearing 
solely  to  determine  a  point  of  law,  raised  by  appeal  under 
section  420,  the  testimony  has  no  place  in  the  considera- 
tion for  the  purpose  of  finding  new  facts,  because  those 
found  by  the  referee,  being  unappealed  from,  are  final 
under  section  409.  In  a  case  like  the  one  at  bar,  how- 
ever, the  board  must  consider  the  legal  sufficiency  of  the 
testimony,  not  to  find  new  facts,  but  in  order  to  deter- 
mine whether  or  not  those  relied  upon  by  the  referee  may 
stand  in  law.    Of  course,  if  the  appeal  raises  both  ques- 
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tions  of  fact  and  law,  the  board  may  treat  it  accordingly. 
In  this  instance,  the  board  acted  in  conformity  with  the 
intent  of  the  parties,  and  proper  procedure,  when  it  final- 
ly disposed  of  the  point  involved  as  one  of  law ;  the  ques- 
tion of  the  correctness  of  its  legal  conclusion  will  be  ad- 
judged later  in  this  opinion. 

The  next  matter  for  our  consideration  concerns  the 
rights  and  duties  of  the  common  pleas  upon  the  appeal 
to  that  tribunal  from  the  decision  of  the  compensation 
board.  Section  409  of  the  Act  of  1915,  supra,  provides 
that  "the  board's  findings  of  fact  shall  in  all  cases  be 

final ,  [but]  from  any  decision  of  the  board  on  a 

question  of  law  an  appeal  may  be  taken  to  the  courts  as 
hereinafter  provided."  Section  425  (P.  L.  754)  pro- 
vides that,  if  any  party  in  interest  desires  to  appeal  from 
the  decision  of  the  board  "on  matters  of  law,"  he  must 
file  notice  in  the  appropriate  Court  of  Common  Pleas, 
and,  in  such  case,  it  shall  be  the  duty  of  the  Bureau  of 
Workmen's  Compensation  to  prepare  and  deliver  to  the 
prothonotary  of  the  proper  county  "a  transcript  of  the 

finding  of  fact  and  award  or  disallowance  of  com- 

I)ensation,  or  modification  thereof,  involved  in  the  ap- 
peal." 

As  recently  stated  in  Franklin  Film  Manufacturing 
Corporation,  253  Pa.  422,  426,  "at  the  present  time,  in 
our  law,  the  word  ^appeal'  has  no  conclusive  meaning 

;  therefore  it  is  necessary  in  each  instance  to  look 

at  the  particular  act  of  assembly  giving  the  right  of  ap- 
peal, to  determine  just  what  powers  are  to  be  exercised 
by  the  appellate  court." 

The  statute  here  in  question  makes  no  provision  for 
bringing  up  the  testimony  to  the  courts  by  sealing  a  bill, 
certifying  the  record  thereof,  or  other  known  method; 
more  than  this,  the  act  particularly  prescribes  what  shall 
be  sent  to  the  common  pleas — significantly,  in  view  of 
its  provisions  as  to  the  finality  of  the  findings  of  fact, 
omitting  reference  to  the  evidence  taken  before  the  referee 
or  board — all  of  which  makes  it  clear  that  the  appeal  to 
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the  common  pleas  contemplated  by  this  statute  is  in  the 
nature  of  a  certiorari,  the  purpose  probably  being  to  pre- 
vent appeals  to  the  courts,  except  for  errors  of  law,  and 
thus  to  hasten  the  final  determination  of  claims  under 
the  act. 

It  may  be  noted  that,  if  the  legislature  had  desired  the 
testimony  in  workmen's  compensation  cases  brought 
up  on  appeal,  by  the  courts,  for  consideration,  it  knew 
how  to  accomplish  this  end,  as  shown  by  Article  VI, 
Section  18,  of  the  Public  Service  Company  Law  (Act  of 
July  26,  1913,  P.  L.  1374,  1425),  where  it  is  provided 
that,  on  such  appeals  from  the  utilities  commission,  the 
testimony  shall  be  certified,  ^^under  seal,"  as  part  of  the 
record  for  consideration :  see  St.  Clair  Boro.  v.  Tamaqua 
&  P.  E.  By.  Co.,  259  Pa.  4G2,  467. 

On  certiorari,  judicial  review  is  usually  limited  to  a 
mere  inspection  of  the  record,  to  ascertain  whether  the 
judgment  in  question  is  in  conformity  therewith,  or  to 
see  whether  the  tribunal  which  rendered  such  judgment 
either  exceeded  its  jurisdiction  or  abused  its  discretion; 
and,  generally  speaking,  the  opinion  of  the  lower  tri- 
bunal is  no  part  of  the  record.  In  statutory  proceedings 
such  as  the  one  at  bar,  however,  it  is  now  firmly  estab- 
lished with  us  that,  even  on  certiorari,  an  appellate  court 
may  examine  the  opinion  of  the  court  below  "to  see  the 
basis  on  which  it  acted":  Franklin  Film  Mfg.  Corp., 
supra,  p.  426. 

Here,  fortunately  for  the  claimant,  the  material  under- 
lying, or  subordinate,  findings  of  both  the  referee  and 
board,  as  stated  in  their  respective  adjudications,  are 
consistent  with  one  another  and  show  the  exact  character 
of  proof  upon  which  their  divergent  conclusions  rest. 
Hence,  albeit  the  common  pleas  properly  could  not  ex^ 
amine  the  notes  of  testimony  mistakenly  included  in  the 
record  sent  to  it  (Carlson's  License,  127  Pa.  330,  335; 
Rice,  P.  J.,  in  Meenan's  App.,  11  Pa.  Superior  Ct.  579, 
582),  that  tribunal  was,  and  this  court  now  is,  in  a  posi- 
tion to  determine  the  issue  df  the  alleged  lack  of  legal 
Vol.  cclxi — 21 
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evidence  to  sustain  the  referee's  allowance  of  compensa- 
tion ;  whether  or  not  the  conclusion  of  the  court  below  in 
that  regard  was  correct,  we  reserve  for  later  considera- 
tion in  this  opinion. 

As  to  the  jurisdiction  of  the  Supreme  Court  on  the 
present  appeal,  Section  409  of  the  Act  of  1915,  already 
quoted,  provides  that  from  any  decision  of  the  board  "on 
a  question  of  law"  an  appeal  may  be  taken  "to  the 
courts."  The  first  specific  mention  of  either  the  Su- 
preme or  Superior  Court  occurs  at  the  end  of  section 
425,  as  follows:  "Any  appeal  from  a  decision  of  the 
board  to  the  Courts  of  Common  Pleas,  and  from  them  to 
the  Supreme  or  Superior  Court,  shall  take  precedence 
over  all  other  civil  cases."  The  next  and  only  other  ref- 
erence to  the  latter  courts  appears  in  Section  433  (P.  L. 
756),  to  the  effect  that  it  shall  be  the  duty  of  their  pro- 
thonotary  "to  make  a  monthly  report  to  the  board  of  the 
disposition  of  all  appeals  taken  to  such  courts,"  in  work- 
men's compensation  cases.  Thus  it  becomes  apparent 
there  is  no  actual  provision  contained  in  the  Act  of  1915, 
supra,  authorizing  an  appeal  from  the  Common  Pleas  to 
either  the  Supreme  or  Superior  Court;  hence,  our  right 
oif  review  is  on  certiorari  alone:  Gangewere's  App.,  61 
Pa.  342;  Diamond  St.,  196  Pa.  254,  261. 

The  proceedings  at  bar  being  purely  statutory,  and 
differing  from  the  common  law,  as  already  noted,  on  cer- 
tiorari our  jurisdiction  is  more  analogous  to  that  exer- 
cised upon  the  examination  of  equity  proceedings  than 
on  the  review  of  common  law  actions ;  and  in  the  former 
class  of  cases  the  opinion  of  the  chancellor  may  be  looked 
at  to  discover  the  reasons  for  his  action :  Independence 
Party  Nomination,  208  Pa.  108,  111 ;  Poy's  Election,  228 
Pa.  14,  16  et  seq.;  Franklin  Film  Mfg.  Corp.,  supra. 
Therefore,  on  the  present  review,  this  court  may  examine 
all  that  is  properly  contained  (according  to  the  provi- 
sions of  the  Act  of  1915,  supra)  in  the  record  sent  to  the 
common  pleas,  including  the  findings  and  reasons  stated 
in  the  adjudications  of  the  referee  and  board ;  and,  of 
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course,  also  including  the  reasons  given  by  the  court 
below  as  the  "basis"  of  its  decision,  but  not  the  notes  of 
testimony. 

The  foregoing  considerations  bring  us  to  the  control- 
ling question  in  the  case,  i.  e.,  whether  the  records  referred 
to  demonstrate  either  the  presence  or  lack  of  legal  cti- 
dence  to  sustain  the  findings  of  the  referee  to  the  effect 
that  claimant's  husband  came  to  his  death  as  the  result 
of  an  .accident  which  happened  to  him  during  the  course 
of  his  employment. 

James  McCauley  was  a  "wool  sorter"  in  the  employ  of 
defendant;  the  latter  admitted  he  died  "of  external,  and  . 
not  internal,  anthrax."  Concededly,  it  is  a  matter  of 
general  knowledge  that  anthrax  is  primarily  a  disease  of 
animals,  such  as  sheep,  w^hich  may  be  transmitted  to  men 
when  handling  infected  animal  materials,  like  wool; 
it  is  caused  by  the  entrance  into  the  human  body  of  an- 
thrax bacilli,  and  their  rapid  multiplication  and  develop- 
ment. The  findings  of  the  referee  show  a  practical  ac- 
cord among  the  doctors,  produced  as  experts,  that,  in  the 
majority  of  cases,  the  inoculation  which  causes  external 
anthrax  occurs  through  a  scratch  or  an  abrasion  of  the 
skin ;  while  internal  anthrax  is  usually  caused  by  inhal- 
ing the  germ,  or  taking  it  in  with  food. 

The  findings  further  show  that,  when  James  McCauley 
went  to  his  work  on  the  morning  of  April  4, 1916,  he  was 
perfectly  well  and  had  no  abrasion  or  mark  upon  his 
neck,  but  when  he  left  defendant's  plant,  in  the  after- 
noon of  that  day,  there  was  a  "little  scratch,"  or  abra- 
sion, "about  the  size  of  a  dime,"  just  above  the  "Adam's 
apple,"  which  caused  a  swelling;  and  that  this  was  the 
beginning  of  external  anthrax,  from  which  he  died  within 
three  days. 

The  findings  likewise  show  professional  medical  ex- 
perts testified  that,  in  their  opinion,  "if  deceased  was  a 
wool  sorter  [as  he  was]  when  he  went  to  work  on  April 
4,  1916,  with  no  marks  on  his  neck,  and  sustained  an 
abrasian  about  the  size  of  a  dime  upon  his  neck,  and  the 
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neck  immediately  began  to  swell,  and  external  anthrax 
developed,  this  condition  probably  was  brought  about  by 
the  anthrax  germ  entering  through  the  abrasion." 

In  addition  to  the  findings  just  referred  to,  others  show- 
that,  on  the  afternoon  of  April  4th,  as  McCauley  was 
leaving  defendant's  mill,  he  said  to  his  son,  "I  got  stuck 
with  a  sticker" ;  also  that,  immediately  upon  his  arrival 
home,  he  told  his  wife  that  one  of  the  stickers  in  the  wool 
which  he  was  carrying  had  torn  him  in  the  neck.    ' 

The  board  properly  decided  that  what  McCauley  said, 
as  to  the  cause  of  the  mark  upon  his  neck,  is  hearsay,  and, 
standing  alone,  insufficient  to  sustain  the  findings  in 
favor  of  the  claimant  made  by  the  referee ;  but  we  concur 
in  the  view  of  the  court  below  that  the  other  facts  in  the 
case  constitute  circumstantial  evidence  which,  together 
with  the  competent  and  relevant  parts  of  the  expert  pro- 
fessional testimony  already  referred  to,  was  adequate  to 
sustain  the  referee's  allowance  of  compensation.  In 
other  words,  under  the  circumstances  of  this  case,  de- 
ceased apparently  not  having  been  where  he  was  liable 
to  become  inoculated  with  external  anthrax,  except  at 
his  work,  and  he,  as  he  left  defendant's  mill,  on  the  day 
in  question,  having  shown  symptoms  of  that  disease  by 
the  mark  upon  and  swelling  of  his  neck,  the  inference 
may  reasonably  be  drawn,  in  view  of  the  nature  of  the 
work  on  which  he  was  engaged,  that  the  inoculation  oc- 
curred during  the  course  of  his  employment ;  or,  as  said 
by  one  of  the  doctors,  in  all  probability  "the  disease  was 
caused  by  the  anthrax  germ  entering  through  the  skin  by 
reason  of  a  ^stick^r'  from  the  wool  which  deceased  han- 
dled during  the  day." 

In  reaching  the  conclusion  just  stated,  we  have  not  ex- 
amined the  notes  of  testimony ;  which,  as  herein  previ- 
ously decided,  were  not  properly  before  the  court  below 
and,  therefore,  are  not  part  of  the  record  on  this  appeal. 
For  the  purpose  of  determining  the  point  involved,  we 
have  restricted  our  consideration  to  the  reasons  stated 
in  the  several  adjudications  before  us,  as  the  basis  of  the 
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resx>ectiye  conclusions  contained  therein,  and  the  ma- 
terial underlying  findings  of  the  referee  and  the  board, 
which,  as  previously  stated,  are  consistent  with  each 
other  and  suflSciently  indicate  the  character  of  evidence 
upon  which  the  divergent  ultimate,  or  controlling,  find- 
ings rest.  While  findings  of  the  latter  class  cannot  be  sus- 
tained on  review  when  those  of  the  former  class  show  a 
fatal  lack  of  legal  evidence  (which  is  not  the  case  at 
bar),  at  the  same  time  it  is  to  be  kept  in  mind  that  stat- 
utes of  the  character  of  the  one  now  before  us  contem- 
plate liberality  in  the  admission  of  proofs  and  the  infer- 
ences reasonably  to  be  drawn  therefrom ;  also  that,  even 
under  the  old  law,  the  probable  nature  of  an  accident 
followed  by  death  could  be  established  by  circumstantial 
evidence  alone :  Weinschenk  v.  Philadelphia  H.  M.  Bread 
Co.,  258  Pa.  98, 104. 

On  the  subject  of  the  proofs,  section  428  (P.  L.  755)  of 
the  Act  of  1915,  supra,  provides  that  "neither  the  board 
nor  any  referee  shall  be  bound  by  the  technical  rules  of 
evidence  in  conducting  any  hearing  or  investigation." 
Section  417  (P.  L.  752)  provides  that  the  referee,  "either 
before  or  after  any  hearing"  may  "make  an  investigation 
of  the  facts  set  forth  in  the  petition,  or  cause  the  same  to 
be  made,"  and  that,  with  the  consent  of  the  board,  he  may 
appoint  impartial  experts  to  "ascertain  the  facts"; 
while  section  421  states  the  board  shall  have  power  to 
make  such  investigations  as  it  may  deem  necessary  to 
ascertain  the  facts,  and  to  "employ  physicians,  sur- 
geons, or  other  experts,  to  aid  in  its  investigation."  Sec- 
tion 17  of  the  companion  Act  of  June  2,  1915,  P.  L.  758 
(760),  also  provides  that  "the  board  and  every  referee 
shall  have  the  power  to  conduct  any  investigation  which 
may  be  deemed  necessary  to  ascertain  the  facts  of  any 
claim,  or  any  other  matter  properly  before  such  board 
or  referee,"  and  "such  investigations  may  be  made  by 

the  board  or  referees,  personally, or  by  any  other 

person  or  persons  authorized  by  law." 

These  provisions  do  not  mean,  however,  that  either  the 
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referee  or  board  has  the  right  to  find  material  facts  on 
hearsay  alone,  whether  such  evidence  is  developed  in  the 
course  of  formal  hearings  or  in  less  formal  investiga- 
tions J  for,  in  the  first  place,  the  rule  which  forbids  the 
making  of  material  findings  on  hearsay  alone,  is  more 
than  a  technical  rule  of  evidence,  and,  next,  there  is 
nothing  in  the  act  before  us  which  justifies  the  conclu- 
sion that  the  legislature  intended  any  such  loose  method 
for  determining  material  facts. 

The  act  permits  liberal  investigation,  by  hearing  and 
otherwise ;  but,  after  all  the  data  has  been  gathered  with- 
out regard  to  technical  rules,  then  the  proofs  must  be 
examined,  and  that  which  is  not  evidence  within  the 
meaning  of  the  law,  must  be  excluded  from  consider- 
ation ;  that  is  to  say,  when  all  the  irrelevant  and  incom- 
petent testimony  has  been  put  aside,  the  findings  must 
rest  upon  such  relevant  and  competent  evidence  of  sound, 
probative  character  as  may  be  left,  be  this  either  circum- 
stantial or  direct. 

Here,  the  underlying  findings  show  suflScient  evidence 
of  the  kind  just  mentioned  to  sustain  the  ultimate,  or 
controlling,  findings  made  by  the  referee,  to  the  effect 
that  the  scratch  upon  the  neck  of  James  McCauley  oc- 
curred during  the  course  of  his  employment  and,  at  that 
time,  the  anthrax  germ  entered  the  body  of  deceased, 
subsequently  causing  his  death.  On  these  latter  findings, 
the  referee  was  justified  in  concluding  that  McCauley 
died  as  the  result  of  an  injury  by  accident  while  acting 
in  the  course  of  his  employment,  and,  hence,  that  claim- 
ant was  entitled  to  compensation. 

Section  1,  of  the  Act  of  1915,  supra,  provides  that  the 
statute  shall  apply  to  "all  accidents"  occurring  within 
this  Commonwealth;  this  being  limited  by  section  301 
(P.  L.  738)  to  cases  where  the  employer  and  employee 
shall  by  agreement,  "either  express  or  implied,"  accept 
the  provisions  of  the  act.  The  section  in  question  pro- 
vides that,  in  such  instances,  "compensation  for  personal 
injury  to,  or  for  the  death  of,  such  employee,  by  an  acci- 
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dent^  in  the  course  of  his  employment,  shall  be  made." 
It  then  provides  that  "the  terms  ^injury'  and  ^personal 

injury' shall  be  construed  to  mean  only  violence  to 

the  physical  structure  of  the  body,  and  such  disease  or 
infection  as  naturally  results  therefrom/'  and,  wherever 
death  is  mentioned,  "it  shall  mean  only  death  resulting 
from  such  violence  and  its  resultant  effects";  further, 
that  "the  term  ^injury  by  an  accident  in  the  coarse  of  his 

employment' shall  not  include  an  injury  caused 

by  an  act  of  a  third  person  intended  to  injure  the  em- 
ployee because  of  reasons  personal  to  him  and  not  direct- 
ed against  him  as  an  employee  or  because  of  his  employ- 
ment, but  shall  include  all  other  injuries  sustained  while 
the  employee  is  actually  engaged  in  the  furtherance  of 
the  business  or  affairs  of  the  employer."  It  is  plain 
from  these  provisions  that  the  act  l>efore  us  contemplates 
injuries  by  accident  only,  and,  therefore,  does  not  cover 
what  are  termed  "occupational  diseases." 

It  remains  but  to  show  that,  in  this  case,  the  entry  of 
the  anthrax  germ  into  the  body  of  the  deceased,  and 
the  disease  or  infection  which  naturally  resulted  there- 
from, can  be  held  properly  to  constitute  an  accident 
within  the  meaning  of  the  act.  In  this  connection,  it  is 
to  be  noted  that  there  is  nothing  in  the  language  quoted 
from  section  301  which  requires  an  injury  to  be 
caused  through  force  externally  applied,  or,  much  less, 
by  some  tangible  substance  of  material  size.  The  words 
used  are  "violence  to  the  physical  structure  of  the  body," 
not  injury  to  the  physical  structure  of  the  body  by  exter- 
nal violence.  The  violence  in  question  may  originate 
from  lifting  heavy  weights,  or  from  other  provable  cause 
(for  instance,  intense  heat  operating  directly  on  the 
part  of  the  body  internally  affected :  see  Lane  v.  Horn 
&  Hardart  Co.,  261  Pa.  329,)  which  effect  a  sud- 
den change  in  the  physical  structure  or  tissues 
of  the  body,  and  still  be  within  the  compensation 
act.  In  short,  if  the  incident  which  gives  rise  to  the  in- 
jurious results  complained  of  can  be  classed  properly  as 
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a  ^mishap/^  or  "fortuitous"  happening — an  "untoward 
event,  which  is  not  expected  or  designed" — ^it  is  an  acci- 
dent within  the  meaning  of  the  workmen^s  compensation 
law :  see  House  of  Lords  case  of  Fenton  v.  Thorley  & 
Co.,  19  T.  L.  R.  684,  685;  Boardman  v.  Scott  &  Whit- 
worth  (1902),  1  K.  B.  43,  46.  When,  however,  death  re- 
sults from  germ  infection,  to  bring  a  case  of  this  char- 
acter within  the  Act  of  1915,  supra,  the  disease  in  ques- 
tion must  be  a  sudden  development  from  some  such  ab- 
rupt violence  to  the  physical  structure  of  the  body  as 
already  indicated,  and  not  the  mere  result  of  gradual 
development  from  long  continued  exposure  to  natural 
dangers  incident  to  the  employment  of  the  deceased  per- 
son, as  in  cases  of  occupational  diseases,  the  risks  of 
which  are  voluntarily  assumed. 

Here,  the  anthrax  germ,  a  distinguishable  entity,  came 
into  actual  contact  with  the  deceased,  thus  gaining  an 
entrance  into  his  body,  and  his  neck  began  to  swell  and 
discolor ;  therefore  the  complaint  from  which  McCauley 
died  can  be  traced  to  a  certain  time  when  there  was  a 
sudden  or  violent  change  in  the  condition  of  the  physical 
structure  of  his  body,  just  as  though  a  serpent,  concealed 
in  the  material  upon  which  he  was  working,  had  unex- 
pectedly and  suddenly  bitten  him :  see  Hiers  v.  Hull  & 
Co.,  178  N.  Y.  (App.  Div.)  350, 352. 

In  reading  this  opinion,  one  must  constantly  keep  in 
mind  that  the  compensation  board  did  not  treat  the  ap- 
peal to  it  as  on  an  allegation  of  mistake  of  fact,  and  grant 
a  hearing  de  novo,  but  as  involving  and  turning  upon  a 
question  of  law,  i.  e.,  was  there  legal  proof  to  sustain  the 
conclusion  of  the  referee?  Under  these  circumstances, 
that  body  had  no  power  to  make  separate  findings  of 
fact;  hence  the  statutory  rule  that  ^^the  board^s  findings 
of  fact  shall  in  all  cases  be  finaV'  (held  to  be  binding 
upon  the  courts  in  Poluskiewicz  v.  P.  &  E.  C.  &  I.  Co., 
257  Pa.  305)  does  not  apply.  The  findings  referred  to  in 
section  409  of  the  act,  as  just  quoted,  mean  either  those 
made  after  a  hearing  de  novo  before  the  board  or  con- 
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tained  in  the  report  of  the  referee  and  affirmed  by  the 
former.  In  the  present  case,  had  the  board  considered 
the  appeal  to  it  as  involving  questions  of  fact,  granted  a 
hearing  de  novo  and  made  its  own  findings,  restricting 
them  to  what  it  considered  the  ultimate,  or  controlling, 
facts  involved,  the  court  below  would  have  been  power- 
less to  interfere,  so  far  as  the  question  now  before  us  is 
concerned,  unless  the  record  had  been  returned  for  ad- 
ditional findings  (Poluskiewicz  v.  P.  &  R.  C.  &  I.  Co., 
supra) ;  for,  on  certiorari,  the  testimony  not  being  up 
for  review,  in  the  absence  of  findings  as  to  the  character 
of  the  evidence,  the  courts  would  be  obliged  to  assume  the 
latter  competent,  relevant  and  sufficient:  TooFs  App., 
90  Pa.  376;  DiNubiles's  License,  11  Pa.  Superior  Ct. 
571,  573;  Meenan's  License,  11  Pa.  Superior  Ct.  575, 
578 ;  Meenan's  App.,  supra.  Here,  however,  the  written 
opinions  of  both  the  board  and  referee  so  plainly  show, 
by  findings,  the  character  of  the  evidence,  as  to  enable 
the  courts  to  adjudge  the  legal  question  involved.  There- 
fore the  case  is  reduced  to  this:  We  having  determined 
that  there  is  no  lack  of  legal  proof  to  sustain  the  findings 
of  the  referee,  and  there  having  been  no  appeal  from  these 
findings  as  matters  of  fact,  the  provision  in  section  409 
of  the  act,  that  ^*a  referee's  findings  of  fact  shall  be  final 
unless  the  board  shall  allow  an  appeal  therefrom,"  ap- 
plies and  governs  in  favor  of  the  appellee. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment of  the  court  below  is  affirmed,  with  a  procedendo. 


Lane  v.  Horn  A  Hardart  Baking  Co.,  Api)ellant. 

Workmen's  compensation  law — Heat  prostration — Death — "Acci- 
dent"  in  course  of  employment — Occupational  diseases — Act  of 
June  2,  1916,  P,  L.  736 — Practice,  Supreme  Court — Appeals. 

1.  The  term  '^rsonal  injury"  in  the  Workmen's  Compensation 
Law  of  1916  is  confined  to  injuries  of  accidental  origin  and  such 
diseases  as  naturally  result  therefrom,  and  must  be  held  to  include 
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any  form  of  bodily  harm  or  incapacity,  accidentally  caused  by  either 
external  violence  or  physical  force.  The  injury  need  not  arise  out 
of,  but  must  be  the  result  of,  an  accident  in  the  course  of,  the  em- 
ployment, in  order  to  come  within  the  terms  of  the  act. 

2.  A  stroke  by  lightning,  a  stroke  from  the  direct  rays  of  the 
sun,  a  heat  stroke  or  heat  prostration,  are  untoward,  unexpected 
mishaps  and  accidental  injuries  within  the  meaning  of  the  Work- 
men's Compensation  Act.  It  is  immaterial  whether  the  heat  pros- 
tration is  produced  by  artificial  heat  or  by  natural  heat  of  the  sun, 
directly  or  through  the  heated  atmosphere,  if  the  exhaustion  comes 
from  heat  in  the  course  of  employment. 

3.  Where  a  workman  was  overcome  by  heat  while  employed  at 
defendant's  lunch  counter  and  died  within  two  hours  his  widow  is 
entitled  to  compensation. 

4.  An  "accident"  is  an  event  which  takes  place  without  one's 
foresight  or  expectation  but  as  a  casual  or  fortuitous  occurrence. 

5.  Wherever  death  is  mentioned  in  the  Workmen's  Compensation 
Law  of  1916  it  means  death  resulting  only  from  unforeseen  vio- 
lence to  the  physical  structure  of  the  body  and  its  resultant  effects, 
in  other  words,  death  from  an  accident  happening  in  the  course  of 
the  deceased  person's  employment,  as  distinguished  from  either 
ordinary  or  occupational  diseases  developed  during  the  course  of 
such  employment,  the  latter  not  being  within  the  contemplation  of 
the  act. 

6.  Where  the  facts  on  which  a  claim  for  con^>en8ation  is  based 
have  been  agreed  upon  and  the  case  has  been  appealed  to  the  Com- 
mon Pleas  Court  and  subsequently  to  the  Supreme  Court,  the 
agreement  should  be  brought  upon  the  record  before  the  Supreme 
Court. 

Argued  March  25,  1918.  Appeal,  No.  346,  Jan.  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  No.  2,  Phila- 
delphia Co.,  Sept.  T.,  1917,  No.  5224,  affirming  decision 
of  the  Workmen's  Compensation  Board,  allowing  claim, 
in  case  of  Mary  Lane  v.  Horn  &  Hardart  Baking  Co.  Be- 
fore Mestrezat,  Potter,  Moschzisker,  Frazer  and 
Walung,  JJ.   Affirmed. 

Appeal  from  Workmen's  Compensation  Board.  Be- 
fore Barratt,  p.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  affirmed  the  decision  of  the  Workmen's  Com- 
pensation Board.    Defendant  appealed. 


Digitized  by  VjOOQ IC 


LANE  V.  HORN  &  HARDABT  B.  CO.,  Appellant.  331 
1918.]  Assignment  of  Error — ^Arguments. 

Error  assigned  was,  inter  alia,  the  order  of  the  court. 

Alfred  D.  WUer,  for  appellant. — ^As  a  general  rule,  in- 
juries which  are  suflfered  from  so-called  "acts  of  God/' 
such  as  sunstroke,  freezing,  lightning,  etc.,  do  not  arise 
out  of  the  employment  of  an  injured  employee,  for  the 
reason  that  such  casualties  are  risks  which  the  whole 
citizenry  takes :  Fensler  v.  Associated  Supply  Co.,  1  Cal. 
Ind.  Ace.  C(Hnm.  447;  Young  v.  Northern  California 
Power  Co.,  1  Cal.  Ind.  Ace.  Comm.  88 ;  Laspada  v.  Public 
Service  Ry.  Co.,  38  N.  J.  L.  J.  102;  Burke  v.  Ballantine 
&  Sons,  38  N.  J.  Law  J.  105 ;  Zoler  v.  American  Steel  & 
Wire  Co.,  111.  Ind.  Bd.,  1915,  12  Neg.  &  Com.  C.  319; 
Mooney  v.  Illinois  Steel  Co.,  111.  Ind.  Bd.,  No.  740,  12 
Neg.  &  Com.  C.  321 ;  Tank  v.  City  of  Milwaukee,  3  Ann. 
Bep.  Wis.  Ind.  Comm.  80. 

Louis  Levinson,  for  appellee. — By  injury  the  act  con- 
templates violence  to  the  physical  structure  of  the  body : 
Smith  V.  General  Crushed  Stone  Co.,  2  Dept.  Rep.  1022; 
Ress  V.  Youngstown  Sheet  and  Table  Co.,  1  Bull.  Ohio 
Ind.  Comm.  194 ;  In  re  Huebner,  Ohio  Ind.  Comm.  No. 
108,  515. 

The  cases  clearly  show  that  heat  stroke  is  an  accident 
as  contemplated  by  the  various  compensation  acts: 
Boardman  v.  Scott  &  Whitworth  et  al.,  85  Law  Times 
502 ;  Lord  Macnaughten  in  Fenton  v.  Thorley  &  Co.,  19 
T.  L.  R.  684;  Ismay,  Imrie  &  Co.  v.  Williamson,  Law 
Reps.  1908,  A.  C.  437 ;  Maskery  v.  The  Lancashire  Ship- 
ping Co.,  7  B.  W.  C.  C.  428 ;  Andrew  v.  Pailsworth  In- 
dustrial Society,  90  L.  T.  611 ;  Pack  v.  Prudential  Cas- 
ualty Co.,  170  Ky.  47;  Com.  Traveler's  Assn.  v.  London 
Guarantee,  Etc.,  Co.,  10  Manitoba  Rep.  537;  Case  of 
Murray,  Op.  Sol.  Dep.  C.  &  L.  P.  201. 

The  injury  was  sustained  in  the  "course  of  employ- 
m«it''  of  deceased :  Fensler  v.  Associated  Supply  Co.,  1 
Cal.  Ind.  Ace.  Comm.  447;  Young  v.  Northern  Cal. 
Power  Co.,  1  Cal.  Ind.  Ace.  Comm.  88 ;  Laspada  v.  Pnb- 
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lie  Service  By.  Co.,  38  N.  J.  L.  J.  102;  Burke  v.  Ballan- 
tine,  38  N.  J.  L.  J.  105;  Mooney  v.  Illinois  Steel  Co., 
111.  Ind.  Bd.  No.  740,  12  Neg.  &  Com.  C.  321;  Zoler  v. 
American  Steel  Co.,  111.  Ind.  Bd.  1915,  12  Neg.  &  Com. 
C.  319 ;  Mary  Tomazezki  v.  Carnegie  Steel  Co.,  2  Dep. 
Rep.  2176;  Dorrance  t.  New  England  Pin  Co.,  Conn. 
Superior  Court,  1  Nat.  Comp.  Journ.  23 ;  In  re  McNicol, 
215  Mass.  497;  In  re  Patterson,  Wilde  &  Co.  and  Em- 
ployers' Liability  Assur.  Corp.,  Lim.,  102  N.  E.  Rep. 
697;  Bryant  v.  Fissel,  86  Atl.  Rep.  458;  City  of  Mil- 
waukee V.  Miller  et  al.,  144  N.  W.  188. 

Opinion  by  Mr.  Justice  Moschziskbe,  May  6, 1918 : 

Mary  Lane  claimed  compensation,  under  the  Act  of 
June  2,  1915,  P.  L.  736,  for  the  alleged  accidental  death 
of  her  husband,  an  employee  of  defendant;  the  claim  was 
allowed  by  the  Workmen's  Compensation  Board,  and  this 
decision  was  affirmed  by  the  court  below ;  defendant  has 
appealed. 

Upon  the  facts  involved.  Commissioner  Scott  says: 
^'This  case  comes  before  the  board  on  a  i)etition  for  de- 
termination of  compensation  due  the  claimant  under 
agreed  facts.  The  statement  of  facts  precludes  any 
other  cause  of  death  than  that  of  heat  exhaustion  or  pros- 
tration due  to  the  heated  condition  of  the  atmosphere. 
The  claimant's  deceased  husband  was  overcome  by  heat 
while  working  at  the  defendant's  lunch  counter,  on  a  hot 
August  day  in  1917,  and  died  within  two  hours.  There 
is  nothing  in  the  statement  to  show  that  [the  tempera- 
ture of]  the  place  where  the  employee  was  working  was 
hotter  than  the  outside  atmosphere,  or  that  he  was  af- 
fected by  different  heat  conditions  than  prevailed  in  the 
community  at  large." 

On  the  governing  rules  of  law,  the  commissioner  cor- 
rectly states :  ''The  term  'i)ersonal  injury'  in  our  act  is 
confined  to  injuries  of  accidental  origin  and  such  dis- 
eases as  naturally  result  therefrom,  and  must  be  held  to 
include  any  form  of  bodily  harm  or  incapacity  [accident- 
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ally]  caused  by  [either]  external  violence  or  physical 
force A  stroke  by  lightning,  a  stroke  from  the  di- 
rect rays  of  the  sun,  a  heat  stroke,  or  heat  prostration, 
are  untoward,  unexpected  mishaps  and  accidental  in- 
juries within  the  meaning  of  the  act It  is  immaterial 

whether  the  heat  prostration  is  produced  by  artificial 
heat  or  by  the  natural  heat  of  the  sun,  directly  or  through 
the  heated  atmosphere,  if  the  exhaustion  comes  from  heat 
in  the  course  of  employment." 

In  cases  such  as  the  one  at  bar,  the  character  and 
cause  of  the  injury  must  be  considered  in  order  to  de- 
termine whether  the  results  complained  of  are  properly 
attributable  to  "accident"  within  the  meaning  of  that 
term  as  used  in  the  Act  of  June  2, 1915,  P.  L.  736,  supra ; 
for  wherever  death  is  mentioned  in  the  statute,  it  means 
death  resulting  only  from  unforeseen  violence  to  the  phys- 
ical structure  of  the  body  and  its  resultant  effects  (Sec- 
tion 301,  P.  L.  738),  or,  in  other  words,  death  from  "an 
accident"  happening  in  the  course  of  the  deceased  per- 
son's employment,  as  distinguished  from  either  ordinary 
or  occupational  disease  developed  during  the  course  of 
such  employment,  these  latter  not  being  within  contem- 
plation of  the  act.  This  subject  is  fully  discussed  in 
McCauley  v.  Imperial  Woolen  Co.,  261  Pa.  312. 

The  learned  commissioner  is  not  without  authority  in 
holding  heat  prostration,  under  circumstances  such  as 
those  at  bar,  to  fall  within  the  meaning  of  the  word  "ac- 
cident" as  that  term  is  employed  in  modem  compensa- 
tion legislation;  and,  we  may  add,  as  it  is  used  in  the 
law  of  insurance.  In  Ismay,  Imrie  &  Co.  v.  Williamson, 
Law  Rep.  A.  C.  1908,  437,  439,  Lord  Loreburn,  speaking 
for  the  House  of  Lords,  said :  "This  man  died  from  an 
accident.  What  killed  him  was  a  heat  stroke  coming 
suddenly  and  unexpectedly  upon  him  while  at  work. 
Such  a  stroke  is  an  unusual  effect  of  a  known  cause, 
often,  no  doubt,  threatened,  but  generally  averted  by 
precautions,  which  experience,  in  this  instance,  had  not 
taught.     It  was  an  unlooked  for  mishap  in  the  course  of 
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his  employment.  In  common  language^  it  was  a  case  of 
accidental  death.''  See  also  Maskery  v.  Lancashire 
Shipping  Co.,  decided  by  the  Court  of  Appeals,  England, 
and  reported  in  Butterworth's  Workmen's  Compensation 
Cases,  Volume!,  pp.  428,  430,  where  the  engineer  on  a 
steamship  met  his  death  from  a  heat  stroke  while  cross- 
ing the  Red  sea.  The  contention  of  defendants  was  that 
they  were  not  liable  ^^because  the  Red  sea  is  always  very 
hot,  and  there  was  no  special  heat  on  that  particular  day 
more  than  people  in  the  engine-room  going  through  the 
Red  sea  would  ordinarily  be  exposed  to."  In  affirming 
an  allowance  of  compensation,  the  court  held  that  the 
Ismay  case  applied ;  and  the  opinion  refers  to  the  heat 
stroke  as  "an  occurrence  which  was  in  its  nature  for- 
tuitous." Andrew  v.  Failsworth  Industrial  Sgciety,  90 
Law  Times  Reports  (new  series),  pp.  611,  612,  involves 
death  from  a  stroke  of  lightning;  Pack  v.  Prudential 
Casualty  Co.,  170  Ky.  47,  55,  death  from  sunstroke,  and 
McGlinchey  et  al.  v.  Fidelity  Casualty  Co.,  80  Me.  251, 
253,  death  from  fright — all  held  to  be  accidental ;  while 
N.  W.  Commercial  Travelers'  Assn.  v.  London  Guaran- 
tee &  Accident  Co.,  10  Manitoba  Rep.  (Queen's  Bench) 
537,  holds  death  from  frost  to  be  within  the  terms  "bodily 
injuries  effected  through  external,  violent  and  accidental 
means."  Finally,  N.  A.  Life  &  Accident  Ins.  Co.  v.  Bur- 
roughs, 69  Pa.  43,  51,  a  case  where  an  assured  strained 
himself  while  loading  hay,  defines  "accident"  as  "an 
event  that  takes  place  without  one's  foresight  or  expec- 
tation   ;  an  accident  signifies  happening  by  chance 

or    unexpectedly, casual     [or]     fortuitous."    Of 

course,  neither  this  last  ruling  nor  any  other  of  the  in- 
surance cases  mentioned  can  be  looked  upon  as  governing 
the  present  compensation  claim ;  but  all  are  illustrative 
of  the  liberal  views  entertained  by  the  courts  as  to  the 
meaning  of  the  term  "accident"  in  determining  liability 
for  death  or  personal  injury. 

Section  422  of  the  Act  of  1915,  supra  (P.  L.  753),  pro- 
vides that  the  facts  on  which  a  claim  for  compensation 
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depends  may  be  agreed  upon,  and,  in  that  event,  the  "pe- 
tition shall  contain  the  agreed  facts  and  shall  be  signed 
by  all  parties  in  interest."  Section  425  (P.  L.  754)  pro- 
vides that,  on  an  appeal  to  the  courts,  such  agreement 
shall  be  included  in  the  transcript,  or  record,  sent  up  for 
consideration.  In  the  present  instance  the  agi'eement 
itself  has  not  been  physically  brought  before  us,  as  it 
should  be,  but  the  commissioner's  findings  are  that  the 
statement  of  facts  contained  therein  "precludes  any 
other  cause  of  death  than  that  of  heat  exhaustion  or 
prostration,  due  to  the*  heated  condition  of  the  atmos- 
phere" ;  hence  we  must  take  it  no  organic  weakness  or 
occupational  disease  can  be  accounted  the  proximate 
cause  of  the  death  of  claimant's  husband,  but  the  casu- 
alty was  attributable  solely  to  the  unexpected  and  vio- 
lent efifect  of  the  heat  upon  the  physical  structure  of  de- 
ceased's body ;  and  this  was  properly  held  by  the  com- 
pensation board  and  the  court  below  to  be  an  accidental 
death  within  the  meaning  of  the  act. 

Appellant's  contention  that  "the  whole  intent  of  this 
legislation  [compensation  law]  is  based  upon  the  theory 
that  the  employment  in  which  the  person  is  engaged  is 
the  proximate  cause  of  the  injury,"  is  without  merit.  In 
this  connection  it  is  suflBcient  to  call  attention  to  Dzi- 
kowska  V.  Superior  Steel  Co.,  259  Pa.  578,  581 ;  there  the 
deceased,  during  an  intermission  in  his  work,  while  wait- 
ing for  material,  struck  a  match  for  the  purpose  of  light- 
ing a  cigarette,  and,  as  a  result,  his  clothing  ignited  and 
he  was  fatally  burned.  We  sustained  an  award  in  favor 
of  the  widow,  and  said,  inter  alia :  "In  the  compensation 
acts  of  some  of  the  states,  compensation  is  allowed  only 
for  injuries  'arising  out  of  and  in  the  course  of  his  em- 
ployment,' thus  attaching  two  conditions  to  the  right  to 
recover.  In  the  Pennsylvania  statute,  the  words  'aris- 
ing out  of  do  not  appear ;  and  we  are,  therefore,  relieved 
from  the  necessity  of  considering  the  question  whether 
in  this  case  the  accident  arose  out  of,  or  was  due  to  the 
character  of,  the  employment.    Under  our  statute  com- 
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pensation  is  given  for  personal  injury  or  death  of  an  em- 
ployee *by  an  accident  in  the  course  of  his  employment' '' 

In  the  present  case,  the  court  below  rightly  held  that 
claimant's  husband  died  from  an  accident  happening  in 
the  course  of  his  employment,  within  the  meaning  of  the 
Act  of  1915. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment sustaining  the  allowance  of  compensation  is  af- 
firmed. 


Messinger,  Appellant,  v.  Lehigh  Valley  Railroad 

Company. 

^Yor^cmerls  compensation  law  —  Referees  —  Board — Findings  of 
fact — Conclusiveness — Parties  engaged  in  interstate  commerce — 
Disallowance  of  claim — Appeal — Certiorari — Evidence — Compe- 
tency—Act of  June  2,  WW,  P.  L.  7S6. 

1.  Section  409  of  the  Workmen's  Compensation  Law  of  June  2, 
1915,  P.  L.  736,  providing  that  *'the  board's  findings  of  fact  shall 
in  all  cases  be  final,"  comprehends  all  instances  where  the  board 
either  adopts  the  findings  of  tlie  referee  or  makes  its  own  findings 
nfter  a  hearing  de  novo,  and  if  the  board  errs  in  its  findings  of 
fact  the  courts  can  grant  no  relief. 

2.  Where  a  referee  disallows  a  claim  for  compensation  on  the 
ground  that  at  the  time  of  accident  the  employer  and  employee 
were  engaged  in  interstate  commerce  and  that  the  Workmen's  Com- 
pensation Act  of  Pennsylvania  was  therefore  not  applicable,  tlio 
affirmance  of  the  findings  and  conclusion  of  the  referee  by  the  board 
is  final  and  the  Common  Pleas  properly  dismissed  the  appeal  there- 
from. 

3.  As  the  case  is  before  the  appellate  court  on  certiorari,  the 
competency  of  the  evidence  before  the  referee  to  sustain  his  find- 
ings of  fact  cannot  be  considered. 

Argued  March  25,  1918.  Appeal,  No.  50,  Jan.  T., 
1918,  by  plaintiff,  from  judgment  of  C.  P.  Philadelphia 
Co.,  Dec.  T.,  1917,  No.  78S,  dismissing  appeal  from  Work- 
men's Compensation  Board  sustaining  findings  of  fact  by 
referee  in  case  of  ilyrtle  Jlessinger  v.  Lehigh  Valley 


Digitized  by  VjOOQ IC 


MESSINGEE,  Appellant,  v.  LEHIGH  VAL.  R.  B.  CO.  337 
1918.]  Statement  of  Tacts — Opinion  of  the  Court. 

Railroad  Co.    Before  Mbstbbzat,  Pottbb,  Mobohzisker, 
Fbazeb  and  WaiiLING,  J  J.    Affirmed. 

Appeal  from  Workmen's  Compensation  Board.  Be- 
fore Barratt,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  lower  court  dismissed  the  appeal  from  the  Work- 
men's Compensation  Board.     Plaintiff  appealed. 

Error  assigned,  among  others,  was  in  dismissing  the 
appeal. 

Ulysses  S.  Koons,  for  appellant. 

Benjamin  O.  Frick,  with  him  PricJiard,  8aul,  Baya/rd 
d  Evans,  for  appellee. 

Opinion  by  Mr.  Justice  Moschziskbr,  May  6, 1918 : 
Plaintiff  claimed  compensation  for  the  death  of  her 
husband,  who  was  accidentally  killed  in  the  course  of  his 
employment  with  defendant ;  the  referee  disallowed  the 
claim  on  the  ground  that,  at  the  time  of  the  accident,  ^^the 
employer  and  employee  were  then  engaged  in  interstate 
commerce,"  and,  therefore,  the  Workmen's  Compensa- 
tion Act  of  Pennsylvania  could  not  apply,  citing  New 
York  Central  R.  R.  Co.  v.  Winfield,  244  U.  S.  147,  152, 
and  Erie  R.  R.  Co.  v.  Winfield,  244  U.  S.  170, 172. 

An  appeal  was  taken  to  the  Workmen's  Compensation 
Board,  attacking  the  underlying  findings  of  fact  made  by 
the  referee  on  the  ground  that  they  were  not  supported 
by  the  evidence  in  the  case,  and  the  ultimate  or  control- 
ling finding  on  the  ground  that  "absolutely  no  evidence" 
had  been  introduced  to  sustain  it.  The  board  affirmed 
the  findings  and  conclusion  of  the  referee,  and  dismissed 
the  appeal ;  whereupon  the  case  was  removed  to  the  Com- 
mon Pleas  (of  Philadelphia  County),  which  tribunal  af- 
firmed the  order  of  the  board.  Plaintiff  then  appealed  to 
this  court. 

VoT/.  crr.XT — 22 
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Appellant  states  two  questions  involved :  (1)  "Are  the 
findings  of  fact  by  the  Workmen's  Compensation  Board 

,  upon  appeal  from  the  referee,  final  in  cases  where 

there  is  no  testimony  whatever  to  support  said  findings 
of  fact?"  (2)  'Was  there  any  competent,  legal  evidence 
before  the  referee  to  sustain  his  finding  of  fact  that  ap- 
pellant's husband  was  injured  while  engaged  in  an  act  of 
interstate  commerce?" 

Section  409  of  the  Act  of  June  2, 1915,  P.  L.  736,  751, 
provides  that  "the  board's  findings  of  fact  shall  in  all 
cases  be  final."  This  provision  comprehends  all  in- 
stances where  the  board  either  adopts  the  findings  of  the 
referee  or  makes  its  own  findings  after  a  hearing  de 
novo ;  and,  as  recently  ruled  by  us  in  Poluskiewicz  v.  P. 
&  R.  C.  &  I.  Co.,  257  Pa.  305,  307,  if  the  board  errs  in  its 
findings,  the  ^'courts  can  grant  no  relief." 

Here  there  are  no  subordinate,  underlying  findings  as 
to  the  character  of  evidence  upon  which  the  ultimate  or 
controlling  findings  rest,  and,  since  the  case  before  us  is 
on  certiorari,  the  testimony  taken  by  the  referee  is  no 
part  of  the  record ;  hence  we  are  not  in  a  position  to  de- 
termine the  propositions  stated  by  appellant. 

In  McCauley  v.  Imperial  Woolen  Company,  261  Pa. 
312,  we  make  a  rather  minute  examination  of  the 
Act  of  1915,  supra,  and  fully  discuss  the  rela- 
tive rights,  duties  and  jurisdiction,  of  the  compensation 
board  and  courts  thereunder ;  it  would  serve  no  useful 
purpose  to  go  over  the  same  ground  again. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment of  the  court  below  is  affirmed. 
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Mooney,  Appellant,  v.  Lehigh  Valley  Eailroad 
Company. 

Workmen's  compensaiion  law — Appeals  to  hoard — Oranting  of 
hearing  de  novo — Interlocutory  order — Appeal  to  Common  Pleas — 
Mixed  findings  of  fact  and  law, 

1.  Where  the  Workmen's  Compensation  Board  concludes  that  the 
adjudication  of  a  referee  indicates  that  there  was  no  evidence  be- 
fore him  substantiating  the  allegation  of  the  claim  petition,  and 
makes  an  order  granting  a  hearing  de  novo,  such  orde^  is  interlocu- 
tory and  from  it  no  appeal  lies. 

2.  Where  the  conclusions  of  the  referee  comprehend  mixed  find- 
ings of  fact  and  law,  the  compensation  board  is  justified  in  treat- 
ing the  appeal  to  it  as  involving  a  question  of  fact,  and  in  grantine: 
a  hearing  de  novo. 

Argued  March  25,  1918.  Appeal,  No.  63,  Jan.  T., 
1918,  by  claimant,  upon  judgment  of  C.  P.  No.  4,  Phila- 
delphia Co.,  Dec.  T.,  1917,  No.  1996,  quashing  appeal 
from  Workmen's  Compensation  Board  in  case  of  Eliza- 
beth Mooney  v.  Lehigh  Valley  Railroad  Co.     Before  Mes- 

TRBZAT,    POTTBB,    MOSCHZISKEB,    FBAZEE  and   WALUNG, 

JJ.     Affirmed. 

Appeal  from  Workmen's  Compensation  Board.  Be- 
fore AUDBNRIED,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

The  lower  court  quashed  the  appeal  from  the  Work- 
men's Compensation  Board.     Claimant  appealed. 

Error  assigned,  among  others,  was  in  quashing  the  ap- 
peal. 

Ulysses  8.  Koons,  with  him  Charles  F.  Gerhard,  for 
appellants. 

Benjamin  0.  Frick^  with  him  Prichard,  Saul,  Baj/wrd 
'd  Evans,  for  appellee. 
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Opinion  by  Mr.  Justice  Moschziskbe,  May  6, 1918 : 

Plaintiff  claimed  compensation  for  the  death  of  her 
husband,  who  was  accidentally  killed  in  the  course  of  his 
employment  with  defendant ;  the  referee  made  a  compen- 
sation order;  thereupon,  an  appeal  was  taken  to  the 
board,  on  the  ground  "decedent  was  engaged  in  an  act 
connected  with  interstate  commerce  at  the  time  the  acci- 
dent occurred,  and  the  Workmen's  Compensation  Act  of 
June  2,  1915  (P.  L.  736),  is  not  applicable  to  the  case." 

The  board  found  the  adjudication  of  the  referee  "clear- 
ly indicates  there  was  no  evidence  before  him  that  sub- 
stantiated the  allegation  of  the  claim  petition" ;  and  con- 
cluded it  could  not  "sustain  the  findings  of  fact  of  the 
referee" ;  therefore,  it  made  an  order  granting  "a  hear- 
ing de  novo." 

Plaintiff  removed  the  case  to  the  Common  Pleas; 
which  tribunal  determined  the  order  in  question  was 
merely  interlocutory,  quashed  the  appeal  and  remanded 
the  record.     Plaintiff  then  appealed  to  this  court. 

The  appellant  states,  inter  alia,  the  following  questions 
for  our  determination:  (1)  "Did  the  Workmen's  Com- 
pensation Board  have  the  right  to  grant  a  hearing  de 
novo  in  an  appeal  by  defendant  solely  from  the  referee's 
conclusion  of  law  that  plaintiff's  husband  was  not  en- 
gaged in  interstate  commerce?"  (2)  "Was  the  grant  of 
a  hearing  de  novo  as  aforesaid  merely  an  interlocutory 
order  of  the  board,  from  which  there  could  be  no  ap- 
peal?" 

A  sufficient  answer  to  the  first  of  these  questions  is 
that  the  conclusion  therein  referred  to  comprehends  a 
mixed  finding  of  fact  and  law ;  hence  the  compensation 
board  was  justified  in  treating  the  appeal  to  it  as  involv- 
ing a  question  of  fact,  and  in  granting  a  hearing  de  novo. 
As  to  the  second  question  involved,  we  agree  with  the 
court  below  that  the  order  in  question  is  interlocutory. 

In  McCauley  v.  Imperial  Woolen  Company,  261  Pa. 
312,  we  analyze  the  relevant  parts  of  the  Act  of  1915, 
supra,  and  so  fully  discuss  the  points  of  practice  here 
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involved  that  a  repetition  thereof  in  this  case  would 
serve  no  useful  purpose. 
This  appeal  is  quashed. 


Smoker  v.  Baldwin  Locomotive  Works,  Appellant. 

Negligence — Automobiles — Street  railway  car — Head-on  collision 
— Injury  to  motorman — Automobile  passing  over  bridge — Cloud  of 
smoke — Obstructed  view — Chauffeur's  failure  to  stop  —  Contribu- 
tory negligence — Case  for  jury. 

Where  in  an  action  by  the  motorman  of  a  street  car  against  the 
owner  of  a  motor  truck  to  recover  for  personal  injuries  sustained  by 
plaintiff  in  a  head-on  collision  with  defendant's  truck,  it  appeared 
that  the  truck  was  being  driven  eastward  on  the  eastbound  car 
track  which  passed  over  a  bridge  across  railroad  tracks;  that  in 
order  to  permit  a  car  to  pass  it  the  truck  driver  turned  to  the  left 
onto  the  westboimd  track  although  there  was  sufficient  space  be- 
tween the  eastbound  track  and  the  curb;  that  just  as  the  east- 
bound  car  passed  the  truck  a  cloud  of  smoke  was  thrown  over  the 
tracks  by  a  locomotive  passing  under  the  bridge;  that  the  smoke 
completely  concealed  from  the  view  of  defendant's  chauffeur  the 
approach  of  the  westbound  car  on  which  plaintiff  was  motorman, 
but  the  truck  continued  along  the  westbound  track  for  nearly 
seventy  feet  and  just  as  it  emerged  from  the  smoke-cloud,  collided 
with  plaintiff's  car,  after  making  a  quick  attempt  to  turn  to  the 
right  when  within  ten  feet  of  the  car,  the  questions  whether  de- 
fendant's chauffeur  was  negligent  in  turning  into  the  westbound 
track  and  in  traveling  eastwardly  with  his  view  obstructed  by 
smoke,  and  also  whether  plaintiff  was  negligent  in  not  avoiding 
the  collision,  were  for  the  jury  and  a  recovery  by  the  plaintiff 
was  Sustained. 

Argued  March  26,  1918.  Appeal,  No.  350,  Jan.  T., 
1918,  by  defendant,  from  judgment  of  C.  P.  No.  2,  Phila- 
delphia Co.,  June  T.,  1917,  No.  1625,  on  verdict  for 
plaintifif  in  ease  of  William  Smoker  v.  Baldwin  Loco- 
motive Works.  Before  Mestrezat,  Potter,  Mosohzis- 
KBR,  Frazbr  and  Walling,  J  J.   Affirmed. 
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Trespass  for  personal  injuries.    Before  Babratt,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiff  for  $4,000  and  judgment  thereon. 
Defendant  appealed. 

Error  assigned^  among  others,  was  in  refusing  defend- 
ant's motion  for  judgment  non  obstante  veredicto. 

Maurice  W.  Sloan,  for  appellant. 

Victor  Frey,  with  him  Augustus  Trask  Ashton,  for  ap- 
pellee.— The  case  was  for  the  jury :  Coleman  v.  Railway 
Company,  251  Pa.  498. 

Opinion  by  Mb.  Justice  Moschziskbb,  May  6, 1918: 

William  Smoker  sued  to  recover  for  personal  injuries, 
alleged  to  be  due  to  defendant's  negligence ;  the  verdict 
favored  plaintiff;  judgment  was  entered  accordingly, 
and  defendant  has  appealed. 

At  trial  in  the  court  below,  defendant  presented  no  evi- 
dence, but  asked  for  binding  instructions,  and,  subse- 
quently, for  judgment  n.  o.  v. ;  appellant  assigns  the  re- 
fusal of  these  requests  as  error. 

When  the  testimony  is  viewed  in  the  light  most  favor- 
able to  plaintiff,  as  it  must  be  on  this  appeal,  there  is 
ample  evidence  to  sustain  the  following  statement  of 
facts  contended  for  by  appellee :  On  May  29, 1917,  short- 
ly after  midnight,  defendant's  heavy  automobile  truck, 
lighted  only  by  two  small  oil  lamps  in  front,  was  being 
operated  eastwardly  on  the  eastbound  car  track  of 
Spring  Garden  street,  Philadelphia.  An  eastbound 
street  car  came  up  behind  the  truck  at  a  point  thirty  feet 
east  of  Thirty-first  street,  upon  the  Spring  Garden  street 
bridge  over  the  Schuylkill  river ;  in  response  to  a  signal 
from  the  motorman  of  this  car,  defendant's  chauffeur 
turned  his  truck  to  the  left  and  entered  upon  the  west- 
bound track.  At  the  point  in  question,  there  was  suf- 
ficient space  to  accommodate  the  truck  on  the  right,  be- 
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tween  the  eastbound  track  and  the  curb,  and  no  necessity 
existed  for  turning  in  the  other  direction.  Just 
as  the  eastbound  car  passed  the  truck,  a  cloud  of  smoke 
was  thrown  over  the  street  railway  tracks  by  a  locomo- 
tive, which  at  that  moment  passed  under  the  bridge ;  the 
smoke  was  so  dense  it  completely  concealed  from  the  view 
of  defendant's  chauflfeur  the  approach  of  a  westbound 
trolley  car  upon  which  plaintiff  was  acting  as  motorman, 
and,  from  the  vision  of  the  latter,  the  former's  motor 
truck.  Notwithstanding  these  conditions,  the  chauffeur 
ran  directly  on,  in  the  westbound  track,  for  a  distance  of 
nearly  seventy  feet  from  the  point  where  he  first  turned 
in,  and,  just  as  the  truck  emerged  from  the  eastern  edge 
of  the  smoke-cloud,  a  collision  occurred  between  it  and 
plaintiff's  car.  The  truck  was  still  coming  head-on,  in 
the  westbound  track,  when  only  ten  feet  away  from  the 
car;  but,  judging  from  the  position  of  the  former  after 
the  accident,  the  chauffeur,  immediately  before  the  actual 
collision,  must  have  attempted  a  quick  turn  to  the  right, 
too  late,  however,  to  change  the  situation  of  danger  which 
he  had  created.  The  trolley  car  was  running  not  more 
than  four  miles  an  hour,  and,  immediately  upon  seeing 
the  automobile  in  the  track,  plaintiff  threw  off  his  power, 
apparently  doing  all  he  could  to  avoid  the  collision,  hav- 
ing previously  rung  his  bell.  There  was  evidence  to  show 
that,  under  ordinary  circumstances,  the  bridge  upon 
which  the  accident  happened  was  sufficiently  illuminated 
to  permit  of  seeing  "a  square  away." 

The  questions  of  the  alleged  negligence  of  defendant's 
chauffeur  (who  admittedly  was  acting  within  the  scope 
of  his  employment  at  the  time),  first,  in  turning  at  all 
into  the  path  of  westbound  cars  when  there  was  no  neces- 
sity for  that  course,  and,  next,  in  traveling  eastwardly 
for  a  distance  of  seventy  feet  through  smoke  and  steam 
which  concealed  him  from  oncoming  westbound  cars, 
as  also  the  alleged  contributory  negligence  of  plaintiff  in 
not  avoiding  the  collision,  were  submitted  in  a  charge 
which  is  not  complained  of.    On  the  evidence  at  bar,  the 
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issues  involved  were  for  the  jury,  and  the  court  below 
did  not  err  in  so  ruling. 
The  judgment  is  affirmed. 


Milligan  v.  Philadelphia  &  Beading  Eailway  Com- 
pany, Appellant. 

Negligence  —  Conirtbuiory  negligence — Railroads  —  Horse  and 
wagon — Grade  crossing — Collision — "Stop,  look  and  listen" — Con- 
flicting evidence — Case  for  jury. 

1.  The  traveler  at  a  grade  crossing  after  stopping  is  required  to 
continue  to  look  and  listen  as  he  goes  forward  and  to  be  vigilant  as 
long  as  danger  is  to  be  apprehended. 

2.  In  a  negligence  case  where  plaintiif's  evidence  in  chief  and 
that  of  his  witnesses  make  out  a  case  free  of  contributory  negli- 
gence, the  case  is  for  the  jury  although  some  of  the  answers  on 
cross-examination  might  indicate  negligence  on  the  part  of  the 
plaintiff. 

3.  In  an  action  against  a  railroad  company  to  recover  for  personal 
injuries  sustained  by  reason  of  plaintiff's  wagon  being  struck  at  a 
grade  crossing,  the  case  is  for  the  jury  and  a  verdict  and  judgment 
for  the  plaintiff  will  be  sustained  where  it  appears  that  plaintiff 
stopped,  looked  and  listened  when  within  twenty-five  feet  of  the 
track,  and  then  proceeded  forward  continuing  to  look  and  listen; 
that  just  as  the  horse  stepped  on  the  track  plaintiff  for  the  first 
time  saw  an  engine  about  100  feet  distant ;  that  he  struck  the  horse 
and  it  jumped  forward  but  the  rear  wheel  of  the  wagon  was  caught 
by  the  tender  of  the  engine,  which  was  running  backward,  and 
plaintiff  .was  thrown  to  the  ground  and  sustained  the  injuries  com- 
plained of;  that  the  engine  approached  at  the  rate  of  forty-five 
miles  per  hour  without  warning;  that  the  collision  occurred  after 
sundown  and  there  was  evidence  to  show  the  presence  of  haze  or 
fog  and  that  darkness  was  approaching;  and  plaintiff's  testimony 
that  he  could  see  only  300  to  400  feet  from  the  point  where  he 
stopped  was  corroborated  by  other  witnesses,  although  contradicted 
by  witnesses  for  the  defendant. 

Argued  March  26,  1918.  Appeal,  No.  364,  Jan.  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  No.  3,  Phila- 
delphia Co.,  Sept.  T.,  1915,  No.  1227,  on  verdict  for  plain- 
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tiff  in  case  of  John  M.  Milligan  v.  Philadelphi|i  &  Bead- 
ing Bailway  Company.  Before  Mestrbzat^  Potter, 
MoscHZiHKER,  Peazeu  and  Walung,  J  J.    Affirmed. 

Trespass  for  personal  injuries.    Before  Fbrouson,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
Verdict  for  plaintiff  for  {9,940  and  judgment  thereon. 
Defendant  appealed. 

Error  assigned^  among  others,  was  in  refusing  defend- 
ant's motion  for  judgment  n.  o.  v. 

Wm.  Clarke  Mason,  for  appellant. — Plaintiff  was  guilty 
of  contributory  negligence  as  a  matter  of  law :  Myers  v. 
B.  &  O.  B.  B.  Co.,  150  Pa.  386;  Darbrinsky  v.  Pennsyl- 
vania Co.,  247  Pa.  177;  Bernstein  v.  Penna.  B.  B.  Co., 
252  Pa.  581;  Paul  v.  Philadelphia  &  E.  By.  Co.,  231  Pa. 
338;  Mclntyre  v.  Pittsburgh,  238  Pa.  524;  Hauser  v. 
Central  B.  E.  Co.,  147  Pa.  440;  Stoker  t.  Philadelphia  & 
E.  By.  Co.,  254  Pa.  494 ;  Lapinco  r.  Philadelphia  &  B.  By. 
Co.,  257  Pa.  344;  Smith  v.  Penna.  B.  B.  Co.,  256  Pa.  501; 
Beigner  v.  Pennsylvania  B.  B.,  258  Pa.  257 ;  Higbee  v. 
Atlantic  City  B.  E.  Co.,  244  Pa.  233 ;  Hare  v.  Philadelphia 
&  B.  By.  Co.,  65  Pa.  Superior  Ct.  39;  Walsh  v.  Penna. 
E.  E.  Co.,  222  Pa.  162 ;  Mouer  v.  Cumberland  V.  B.  E. 
Co.,  231  Pa.  638;  Nelson  v.  Pittsburgh  Cen.,  Etc.,  By. 
Co.,  57  Pa.  Superior  Ct.  541 ;  Carroll  v.  Penna.  E.  B.  Co., 
12  W.  N.  C.  348. 

John  J.  McDevitt,  Jr.,  for  appellee. — The  case  was 
for  the  jury :  Kauffman  v.  Penna.  B.  B.  Co.,  237  Pa.  227; 
Shaffer  v.  Pennsylvania  E.  B.  Co.,  258  Pa.  288;  Hamil- 
ton V.  P.,  B.  &  W.  By.  Co.,  252  Pa.  615 ;  Waltosh  v.  P.  B. 
E.,  259  Pa.  372;  Carroll  v.  P.  E.  E.,  12  W.  N.  C.  348; 
Fink  V.  Smith,  249  Pa.  541;  Fritz  v.  New  York,  Chicago 
and  St.  Louis  B.  E.  Co.,  236  Pa.  447 ;  Buckman  v.  Phila- 
delphia &  Beading  By.  Co.,  232  Pa.  351 ;  Bush  v.  Phila- 
delphia &  Beading  B.  B.  Co.,  232  Pa.  327;  Eottmund  v. 
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Penna.  R.  R.  Co.,  225  Pa.  410;  Howard  v.  B.  &  O.  R.  R. 
Co.,  219  Pa.  358. 

Opinion  by  Mr.  Justice  Wamjeng,  May  6, 1918  : 
This  is  an  action  of  trespass  to  recover  for  personal  in- 
juries sustained  in  a  grade  crossing  accident.  The  Ches- 
ter branch  of  defendant's  railway  extends  southerly 
through  Philadelphia  and  crosses  the  Island  Road  at 
grade  near  Seventy-ninth  street.  It  is  a  diagonal  cross- 
ing as  the  road  leads  northwesterly.  The  Bell  Road 
station  building  is  on  the  southwest  corner  of  the  cross- 
ing; and  the  Bell  Road  Inn  is  on  the  north  side  of  the 
Island  Road  about  260  feet  east  of  the  railway.  West 
of  the  inn  is  a  coal  yard  surrounded  by  a  high  board  fence 
that  extends'  westerly  to  within  about  thirty-five  feet  of 
the  railway,  then  turns  north  apparently  along  the  right 
of  way.  Two  telegraph  poles  stand  at  the  comer  of  the 
fence  and  a  few  fe^t  nearer  the  track  is  another  pole  on 
which  is  a  stop,  look  and  listen  sign.  A  house  stands  on 
the  southeast  corner,  just  how  near  the  track  does  not 
appear.  At  the  time  in  question  the  railroad  consisted 
of  a  single  track,  a  view  of  which  to  the  north  could  not 
be  had,  by  a  westbound  traveler  on  this  road,  until  he  had 
passed  the  corner  of  the  fence.  Just  before  six  o^clock 
on  the  evening  of  September  29,  1915,  the  plaintiff,  ac- 
companied by  a  Mr.  Baxter,  drove  a  horse  and  runabout 
or  road  wagon  west  in  this  road  until  they  came  to  the 
inn,  where  they  made  a  brief  stop,  then  reentered  the 
wagon  and  went  on.  Plaintiff  testifies  he  had  never  been 
there  before  and  was  driving  a  strange  horse  and  when 
within  about  twenty-five  feet  of  the  track  he  stopped, 
looked  in  each  direction  and  listened,  then  drove  forward 
continuing  to  look  and  listen  and,  just  as  the  horse 
stepped  on  the  track,  plaintiff,  for  the  first  time,  saw  an 
engine  coming  from  the  north,  about  100  feet  away, 
when  he  struck  the  horse  with  the  lines  and  it  jumped 
forward ;  but  the  rear  wheel  of  the  wasron  was  caught 
by  the  tender,  as  the  engine  was  running  backward ;  by 
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which  plaintiflf  was  very  seriously  injured  and  his  com- 
panion was  killed.  Plaintiff's  testimony  that  he  stopped, 
looked  and  listened  is  corroborated  by  several  eye-wit- 
nesses. Two  passenger  coaches  were  attached  to  the 
engine,  and  the  evidence  for  plaintiff  justified  a  finding 
that  the  train  was  going  about  forty-five  miles  per  hour, 
without  lights  and  without  giving  any  warning  of  its  ap- 
proach to  the  crossing,  which  was  a  much-used  public 
highway  in  the  suburbs  of  the  city.  There  was  no  safety 
gate  or  watchman  at  the  crossing.  It  was  after  sundown 
and  evidence  for  plaintiff  tended  to  show  the  presence  of 
some  haze  or  fog  and  approaching  darkness.  Plaintiff's 
own  testimony,  that  from  where  he  stopped  he  could  see 
north  along  the  track  only  from  300  to  400  feet,  was  cor- 
roborated by  that  of  two  other  witnesses.  To  clear  the 
track  plaintiff  had  to  go  more  than  thirty-five  feet  from 
the  point  where  the  evidence  indicates  he  stopped;  in 
which  space  there  was  apparently  no  permanent  obstruc- 
tion between  him  and  the  approaching  train,  while  there 
were  some  trees  near  the  railway.  The  train  was  seem- 
ingly moving  about  eleven  times  as  fast  as  plaintiff  and 
ran  some  six  hundred  feet  after  the  accident. 

Plaintiff's  evidence  is  strongly  contradicted  by  that 
for  the  defense,  as  the  latter  tends  to  show  that  the  train 
was  going  twenty-five  to  thirty  miles  per  hour,  with  lights 
on  engine  and  tender;  that  due  and  timely  warning  was 
given  by  whistle  and  bell ;  that  the  weather  was  perfectly 
clear  and  daylight  yet  good ;  and  that  from  where  plain- 
tiff says  he  stopped  there  was  a  clear  view  to  the  north 
so  an  engine  could  be  seen  for  thirty-four  hundred  feet. 
The  last  statement  is  supported  by  observations  made 
and  photographs  taken  just  one  month  after  the  acci- 
dent. There  was  some  dispute  as  to  how  near  the  track  it 
was  necessary  to  be  to  clear  the  fence  line.  This  depended 
on  whether  it  was  the  distance  along  the  road  or  direct  to 
the  railway,  and  was  not  of  controlling  importance  as 
plaintiff  concedes  that  the  stop  was  after  he  had  passed 
that  line.    The  trial  judge  refused  defendant's  request 
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for  binding  instructions  and  later  entered  judgment  for 
plaintiff  on  the  verdict;  from  which  defendant  appealed. 
The  question  of  defendant's  negligence  was  clearly  for 
the  jury;  the  only  real  controversy  is  whether  plaintiff 
was  as  matter  of  law  guilty  of  contributory  negligence. 
In  our  opinion  he  was  not.  The  finding  that  he  stopped, 
looked  and  listened,  and  at  the  proper  place,  is  supported 
by  ample  evidence ;  in  fact  is  not  seriously  controverted. 
He  was  struck  as  the  rear  wheel  of  the  wagon  was  clear- 
ing the  last  rail  and  not  immediately  as  he  drove  upon 
the  crossing,  hence,  the  rule  of  Carrol  v.  Penna.  R.  R. 
Co.,  12  W.  N.  C.  348,  that  it  is  vain  for  a  man  to  say  that 
he  looked  and  listened,  if,  in  spite  of  what  his  eyes  and 
ears  must  have  told  him,  he  walked  directly  in  front  of  a 
moving  locomotive  and  was  immediately  struck,  while  en- 
tirely sound,  does  not  apply.  See  Rottmund  v.  Penna. 
R.  R.  Co.,  225  Pa.  410;  Howard  v.  B.  &  O.  R.  R.  Co.,  219 
Pa.  358;  Muckinhaupt  v.  Erie  Railroad,  196  Pa.  213; 
Waltosh  V.  P.  R.  R.,  259  Pa.  372.  The  traveler  at  thq 
crossing  as  he  goes  forward,  after  the  stop,  is  required  to 
continue  to  look  and  listen  and  be  vigilant  so  long  as 
danger  is  to  be  apprehended.  That  is  what  plaintiff  testi- 
ties  he  did ;  but  it  is  strenuously  urged  that  had  he  actual- 
ly done  so  he  must  have  seen  the  oncoming  train  before 
he  was  committed  to  the  act  of  crossing;  that  is  the  most 
serious  question  in  the  case.  Plaintiff  was  bound  to  see 
what  was  plainly  visible.  If,  as  defendant's  evidence 
tends  to  show,  it  was  light  and  plaintiff  had  a  clear  view 
of  tlio  track  for 'over  three  thousand  feet  and  drove  in 
front  of  a  train  that  was  coming  in  plain  sight,  then 
tbore  could  l>e  no  recovery.  But  there  is  a  conflict  in  the 
evidence,  not  only  as  to  the  length  of  the  view,  but  as  to 
the  daylight  and  the  condition  of  the  atmosphere,  wheth- 
er clear,  hazy  or  foggy ;  also  as  to  signals  and  whether 
there  were  lights  on  the  engine  or  tender;  as  well  as  to 
the  speed  of  the  train,  which  had  an  important  bearing 
on  the  question  of  contributory  negligence.  Forty-five 
miles  an  hour  is  sixty-six  fe<5t  per  second.    An  engine 
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running  backward  at  that  rate  over  the  crcmsing  of  a  sub- 
urban street,  without  light,  signal  or  warning,  especially 
in  the  twilight,  creates  a  danger  that  even  a  careful 
traveler  upon  the  highway  may  not  always  be  able  to 
avoid.  Plaintiff  says  he  was  looking  but  did  not  and 
could  not  see  the  engine  until  it  was  within  about  one 
hundred  feet.  This  is  corroborated  by  defendant's  en- 
gineer, who  says  he  was  looking  ahead,  but  did  not  see 
the  horse  and  wagon  until  the  engine  was  within  ten  or 
fifteen  yards  of  the  crossing.  His  view  was  equal  to 
plaintiflPs.  The  real  question  is  what  could  be  seen  there 
under  conditions  then  existing.  *  True,  witnesses  seem 
to  have  seen  the  side  of  the  train  at  a  greater  distance, 
but  that  was  a  larger  view.  Doubtless  defendant's  wit- 
nesses when  called  there  on  a  bright  afternoon  could 
see  the  track  for  a  long  distance;  that  is  indicated  by 
their  testimony  and  also  by  the  photographs  then  taken. 
That  was  October  29th,  when  there  would  naturally  be 
less  foliage  than  in  September ;  that  possibly  might  some- 
what affect  the  view.  Plaintiff's  evidence  in  chief  and 
that  of  his  witnesses  seem  to  make  a  case  free  of  contrib- 
utory negligence,  while  some  of  the  answers  on  cross- 
examination  might  indicate  the  contrary,  if  so,  it  was 
still  for  the  jury :  Ely  v.  Pittsburgh,  C,  C.  &  St.  L.  Ry. 
Co.,  158  Pa.  233;  Shaffer  v.  P.  R.  R.,  258  Pa.  288,  292. 
Plaintiff  had  to  look  in  both  directions  and  to  manage  his 
horse;  in  our  opinion  there  is  sufficient  doubt  as  to  the 
facts  and  inferences  to  be  drawn  from  them  to  render  the 
question  of  his  negligence  one  for  the  jury.  See  Fritz  v. 
N.  Y.  C.  &  St.  L.  R.  R.  Co.,  236  Pa.  447. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 
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Kobylis  v.  Philadelphia  &  Reading  Railway  Com- 
pany, Appellant 

Negligence — Railroads  —  Pedestrian  —  Grade  crossing  —  "Stop, 
look  and  listen" -Sudden  danger — (Death — Contributory  negli- 
gence— Case  for  jury. 

In  an  action  against  a  railroad  company  to  recover  for  death  of 
plaintiff's  husband  resulting  from  his  being  struck  at  a  grade 
crossing,  the  question  of  the  contributory  negligence  of  deceased 
was  for  the  jury  and  a  verdict  and  judgment  for  the  plaintiff  will 
be  sustained  where  it  appears  that  as  deceased  was  walking  east- 
ward along  a  street  which  crossed  defendant's  double  track  line, 
for  the  purpose  of  boarding  a  street  car  standing  on  the  far  side 
of  the  crossing,  he  stopped  and  looked  in  both  directions ;  that  he 
stopped,  looked  and  listened  a  second  time  within  four  feet  of  the 
southbound  (near)  track ;  that  a  long  freight  train  was  then  being 
drawn  by  four  engines  up  a  heavy  grade  at  from  two  to  five  miles 
per  hour  and  was  at  a  point  200  feet  distant;  that  deceased  then 
proceeded  to  cross  and  when  between  the  north-  and  southbound 
tracks  hesitated  an  instant  and  then  continued  acro3S,  and  when 
on  the  far  rail  of  the  northbound  track  was  strucl:  jy  the  engine 
of  a  train  which  had  come  around  a  sharp  curve  490  feet  distant 
without  sounding  a  whistle  or  other  warning  of  iti  approach!  and 
it  appeared  that  there  was  no  watchman  at  the  crossing  to  give 
warning  of  the  approach  of  the  train. 

Argued  March  26,  1918.  Appeal,  No.  365,  Jan.  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  No  2,  Phila- 
delphia Co.,  Dec.  T.,  1915,  No.  2057,  on  verdict  foi*  plain- 
tiflf  in  case  of  Louisa  Kobylis  v.  Philadelphia  &  Reading 
Railway  Company.  Before  Mestrbzat,  Potter,  Mosch- 
ziSKER,  Frazer  and  Walling,  JJ.    AflBrmed. 

Trespass  to  recover  damages  for  the  death  of  plaintiffs 
husband.    Before  Wessel,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiff  for  |8,000  and  judgment  thereon. 
Defendant  appealed. 

Ert^or  assigned^  among  others,  was  in  refusing  defend- 
ant's motion  for  judgment  n.  o.  v. 
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William  Clarke  Mason^  for  appellant. — Deceased  was 
guilty  of  contributory  negligence  as  a  matter  of  law: 
Hamilton  v.  Central  R.  R.  of  N.  J.,  227  Pa.  137;  David- 
son V.  Penna.  R.  R.  Co.,  255  Pa.  366;  Darbrinsky  v. 
Penna.  R.  R.  Co.,  247  Pa.  177;  Reigner  v.  Penna.  R.  R. 
Co.,  258  Pa.  257;  Hare  v.  Philadelphia  &  R.  Ry.  Co.,  65 
Pa.  Superior  Ct.  39 ;  Bernstein  v.  Penna.  R.  R.  Co.,  252 
Pa.  581 ;  Lapinco  v.  Philadelphia  &  R.  Ry.  Co.,  257  Pa. 
344 ;  Bornscheuer  v.  Consolidated  Traction  Co.,  198  Pa. 
332;  Aiken  v.  Penna.  R.  R.  Co.,  130  Pa.  380;  Alexander 
V.  American  Express  Co.,  258  Pa.  378;  Flynn  v.  Pitts- 
burgh Railways  Co.,  234  Pa.  335. 

Bertram  D.  Bearick,  for  appellee. — The  question  of  de- 
ceased^s  contributory  negligence  was  for  the  jury: 
Schmidt  v.  P.  &  R.  R.  R.  Co.,  244  Pa.  205;  Woodruff  v. 
Lehigh  Valley  R.  R.  Co.,  231  Pa.  640 ;  Rheingans  v.  N.  Y., 
C.  &  St.  L.  R.  R.  Co.,  236  Pa.  476 ;  Hugo  v.  B.  &  O.  R.  R. 
Co.,  238  Pa.  594 ;  Powell  v.  Bessemer  &  Lake  Erie  R.  R. 
Co.,  65  Pa.  Superior  Ct.  315 ;  Miller  v.  D.,  L.  &  W.  R.  R. 
Co.,  67  Pa.  Superior  Ct.  249 ;  Howard  v.  B.  &  O.  R.  R. 
Co.,  219  Pa.  358;  Kreamer  v.  Perkiomen  R.  R.  Co.,  214 
Pa.  219 ;  Simons  v.  P.  &  R.  Ry.  Co.,  254  Pa.  507 ;  Schwarz 
V.  D.,  L.  &  W.  R.  R.  Co.,  211  Pa.  625. 

Opinion  by  Mb.  Justice  Moschziskbb,  May  6, 1918 : 
Appellant  states  but  one  "question  involved^'  for  our 
consideration,  namely,  the  alleged  contributory  negli- 
gence of  plaintiflPs  deceased  husband ;  this  is  correctly 
disposed  of  in  the  following  excerpts  from  the  opinion  of 
Judge  Wessel,  who  presided  at  the  trial :  "About  two 
o'clock  in  the  afternoon  of  September  14,  1915,  Frank 
Kobylis  met  his  death  by  being  struck  by  an  engine  be- 
longing to  defendant,  while  it  was  being  operated  along 
defendant's  right  of  way  through  the  town  of  Locust  Gap, 

in  this  State.    His  widow  brought  this  action for 

the  recovery  of  damages,  which  she  claimed  were  suffered 
by  reason  of  defendant's  negligence.    The  jury  returned 
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a  verdict  for  plaintiff Defendant  moved  for 

judgment  n.  o.  v In  considering  this  motion  plain- 
tiff must  be  given  the  benefit  of  every  fact  and  inference 
of  fact  pertinent  to  the  issue  which  the  jury  could  legiti- 
mately find  from  the  evidence We  must,  therefore, 

consider  the  facts  to  have  been  as  follows :  Defendant 
operated  a  two-track  railroad  through  the  town  of  Locust 
Gap,  crossing  Bridge  street  at  grade;  they  have  been 
designated  as  the  north-  and  southbound  tracks.    At  the 

time  of  the  accident  a  trolley  car  was  standing 

[east  of  the  railroad,  near]  Bridge  street.    Deceased  was 

on  his  way to  the  trolley,  intending  to  use  it  to  be 

transported  to  his  home He  had  been  running,  and, 

when  he  reached  a  point  in  Bridge  street  [west  of  the 

railroad] ,  he  stopped ,  and  then  proceeded 

on  a  walk,  up  a  slight  grade  to  about  four  feet  from  the 
first  rail  of  the  southbound  track,  where  he  stopped 
again,  looked  and  listened,  and  saw,  coming  toward  him 
[on  this  southbound,  or  near,  track],  about  200  feet  away, 
a  long  freight  train  being  drawn  by  four  engines  up  a 
heavy  grade  at  about  two  to  five  miles  per  hour.  The  en- 
gine which  struck  him  was  not  then  visible ,  on  ac- 
count of  ^the  dead  men's  curve'  in  the  railroad,  some  495 
feet  distant  from  that  crossing.    No  whistle  was  blown 

by  the  latter [until  deceased  was  struck],  nor  [was 

there]  any  [sufficient]  warning of  its  approach; 

there  was  no  signalling  device,  nor  a  watchman,  at  this 

crossing.    [Deceased] continued  to  walk  across  the 

tracks  at  about  one  mile  per  hour.  When  he  reached  a 
point  between  the  two  tracks,  he  hesitated  and  then 
started  forward,  and,  when  he  had  almost  reached  the 
last  rail  of  the  second  [or  northbound]  track  (only  one 
more  step  being  required  to  clear  it),  the  right  side  of 
the  bumper  of  the  engine  of  the  ^Newbury  freight^  train, 

being  operated  on  a  down  grade  at  the  rate  of  30 

to  35  miles  per  hour,  came  in  contact  with  his  body,  and 

he  was  killed Defendant  contends  that  these  facts 

clearly  established  deceased's  contributory  negligence; 
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with  that  view  we  are  unable  to  agree Kobylis  hav- 
ing stopped  about  four  feet  from  the  first  rail  [of  the 
southbound  track],  having  no  knowledge  of  the  approach 
of  a  train  on  the  northbound  track,  and  seeing  the  heavy 
freight  train  approaching  at  two  to  five  miles  per  hour 
,  some  two  hundred  feet  distant  [on  the  south- 
bound track],  was  justified  in  proceeding  toward  the 
trolley  car.  He  had  the  right  to  rely  ujmn  the  defend- 
ant's exercise  of  its  duty  in  giving  some  warning  of  the 
approach  of  the  ^Newbury  freight'  train:  Wagner  v. 
Philadelphia  Rapid  Transit  Co.,  252  Pa.  354.  But  de- 
fendant  contends  that  he  must  have  then  seen  that  train, 
if  he  had  used  his  eyes;  that  the  distance  from  the  place 
where  he  stopped  to  the  point  where  he  was  struck,  was 

about  20  feet ;  that  the  train  was  traveling  30  or 

35  times  faster  than  the  deceased,  and,  therefore,  during 
the  time  the  deceased  walked  from  the  point  where  he 
stopped  until  the  time  he  was  struck,  the  train  had  trav- 
eled 35  times  20,  or,  at  most,  700  feet,  while  the  measured 
distance  from  the  centre  of  Bridge  street  to  the  curve, 
was  810  feet.  As  a  mathematical  demonstration  this  is 
persuasive;  but  it  fails  to  take  into  consideration  the 
width  of  the  rails,  the  curve  in  the  railroad,  the  distance 
traveled  by  the  train  during  the  period  of  time  in 

which  the  deceased  hesitated  after  he  had [started] 

crossing,  the  fact  that  no  person  located  the  exact  spot 
where  deceased  stopped,  [or]  the  points  between  and  the 
angle  upon  which  the  measurement  was  taken,  and  other 

facts : Shaffer  v.  Pa.  R.  R.  Co.,  258  Pa.  288 

After  Kobylis  had [entered  upon]  the  crossing 

,  to  have  attempted  to  retrace  his  steps  might  have 

resulted  in  his  being  overtaken  by  the  heavy  freight  train. 

Its  noise  and  the  close  proximity  of  the  tw6  trains 

probably  caused  Kobylis  to  hesitate  between  the  tracks 
for  just  enough  time  to  bring  him  to  his  death.  The 
jury  has  concluded  that  Kobylis  stopped  at  a  proper 
place,  looked  and  listened,  and  was  not  guilty  of  con- 
tributory negligence:   but  that  defendant's  negligence 

Vol.  cct.xt — 23 
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was  the  sole  cause  of  the  accident.  The  evidence  to  the 
contrary  is,  in  our  opinion,  not  so  clear  and  positive  as  to 
justify  us  in  interfering  with  its  conclusion." 

To  the  foregoing  liberal  quotation  from  the  opinion 
of  the  court  below,  we  need  only  add  that,  in  view  of  the 
considerable  distance  the  train  on  the  near  track  was 
from  the  crossing  which  plaintiffs  husband  attempted  to 
traverse  in  order  to  board  the  trolley  on  the  other  side  of 
the  railroad,  and  the  slow  rate  of  speed  at  which  this 
train  was  approaching,  it  could  not  be  ruled  as  a  matter 
of  law  that  the  position  of  danger  in  which  the  deceased 
subsequently  found  himself  was  knowingly  and  negli- 
gently assumed  by  him ;  that  issue  of  fact  was  properly 
submitted  to  the  jury  and  determined  against  appellant. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Mindlin  et  al.,  Appellants,  v.  Saxony  Spinning  Co. 

et  ah 

Foreign  attachment — Affidavit  of  catise  of  action — Jurisdiction — 
Property  within  jurisdiction — Defects  in  affidavit — Amendment — 
Breach  of  contract  of  sale  —  Averments  —  Order — Acceptance — 
Breach — Market  price — Assessment  of  damages. 

1.  In  foreign  attachment  the  affidavit  must  set  out  a  good  cause 
of  action  and  such  facts  as  give  the  court  jurisdiction  and  must  not 
be  ambiguous  nor  depend  upon  conjecture  or  inference  nor  on 
conclusions  of  law  from  facts  not  set  forth. 

2.  The  affidavit  in  a  foreign  attachment  for  breach  of  contract 
for  sale  of  cotton  yam,  based  on  a  written  order,  must  state  when 
and  how  the  order  was  accepted,  whether  in  writing  or  by  parol, 
and  the  same  as  to  the  breach  of  the  contract;  it  must  also  state 
when  the  goods  should  have  been  delivered,  and  finally  what  the 
market  price  then  was,  to  furnish  a  basis  for  assessment  of  dam- 
ages. 

3.  To  support  a  writ  of  foreign  attachment,  it  is  as  necessary 
that  defendant  have  property  within  the  jurisdiction  as  that  he  be 
beyond  it.    Both  are  essential  and  must  be  averred. 

4.  The  absence  of  averment  as  to  ownership  of  defendant's  prop- 
erty may  be  treated  as  formal  and  supplied  by  amendment. 
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5.  The  object  of  a  writ  of  foreign  attachment  is  to  compe*  the 
appearance  of  defendant,  and,  to  authorize  such  writ,  he  must 
have  property  within  the  jurisdiction  of  the  court;  otherwise  there 
is  nothing  to  attach  and  no  means  of  compelling  an  appearance  or 
of  securing  plaintiff's  claim. 

Argued  March  26,  1918.  Appeal,  No.  374,  Jan.  T., 
1917,  by  plaintiffs,  from  order  of  C.  P.  No.  2,  Philadel- 
phia Co.,  Dec.  T.,  1917,  No.  219,  dissolving  attachment 
in  case  of  Henry  Mindlin  and  Louis  Rosenman,  Copart- 
ners, trading  as  Mindlin  and  Rosenman,  v.  Saxony  Spin- 
ning Company,  Defendant,  and  William  H.  Lorimer  Sons 
Company,  Garnishee.  Before  Mbstrbzat,  Pottbe, 
MoscHziSKBB,  Frazbb  and  Walling,  J  J.   Affirmed. 

Foreign  attachment  in  assumpsit.  Rule  by  garnishee 
to  show  cause  of  action.    Before  Wbssbl,  J. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

The  court  dissolved  the  attachment.  Plaintiffs  ap- 
pealed. 

Error  assigned,  inter  alia,  was  the  order  of  the  court. 

Paul  Freeman,  with  him  Alfred  Aarons,  for  appellants. 
— The  service  was  properly  made  upon  the  garnishee, 
but  it  was  not  necessary  that  there  should  be  actually  and 
physically  within  the  county  any  of  defendant's  tangible 
property:  Childs  &  Co.  v.  Digby,  24  Pa.  23;  Wiener  v. 
American  Insurance  Co.  of  Boston,  224  Pa.  292. 

The  affidavit  need  not  comply  with  the  strict  and  tech- 
nical rules  of  pleading  by  which  the  statement  of  claim 
to  be  filed  later  may  be  tested.  Substantial  compliance 
with  the  requirements  of  the  act  would  seem  to  be  suf- 
ficient: Linn  v.  Chapman,  19  Pa.  D.  R.  282;  Clement  & 
Co.  V.  Didier  March  Co.,  40  Pa.  C.  C.  Reps.  225. 

The  measure  of  damages  was  stated  with  sufficient  pre- 
cision: Cheseborough  v.  Dodd,  2  W.  N.  C.  126;  Haupt- 
man  v,  Pennsylvania  Home  for  Blind  Men  of  Philadel- 
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phia,  258  Pa.  427;  Snawden  v.  Falford  Planing  Mill  Co., 
5  Pa.  D.  R.  720. 

Julius  C.  Levi,  for  William  H.  Lorimer  Sons  Company, 
appellee. — It  must  appear  in  order  to  maintain  a  foreign 
attachment  that  defendant  had  property  in  Pennsylvania 
which  might  be  attached :  Penna.  R.  R.  Co.  v.  Pennock, 
51  Pa.  244;  Raymond  v.  Leishman,  243  Pa.  64;  First 
National  Bank  v.  Crosby,  179  Pa.  63;  Hallowell  v.  Ten- 
ney  Canning  Co.,  16  Pa.  Superior  Ct.  60. 

Opinion  by  Mr.  Justice  Walmng,  May  6, 1918 : 
This  is  an  action  of  foreign  attachment  in  assumpsit 
by  a  New  York  firm  against  a  North  Carolina  corpora- 
tion, for  alleged  breach  of  contract  for  sale  of  cotton 
yam.  No  service  was  had  on  defendant ;  but,  when  ruled 
by  the  garnishee,  plaintiffs  filed  an  affidavit  of  cause  of 
action,  which  the  court  below  held  insufficient  and  dis- 
solved the  attachment;  wherein  we  see  no  error.  The 
affidavit  must  set  out  a  good  cause  of  action  and  such 
facts  as  give  the  court  jurisdiction,  and  must  not  be  am- 
biguous nor  depend  upon  conjecture  or  inference.  See 
Hallowell  v.  Tenney  Canning  Co.,  16  Pa.  Superior  Ct.  60. 
The  object  of  a  writ  of  foreign  attachment  is  to  compel 
the  appearance  of  defendant ;  and,  to  authorize  such  writ, 
he  must  have  property  within  the  jurisdiction  of  the 
court ;  otherwise  there  is  nothing  to  attach  and  no  means 
of  compelling  an  appearance  or  of  securing  plaintiflfs 
claim.  See  Raymond  v.  Leishman,  243  Pa.  64 ;  Pennsyl- 
vania Railroad  Company  v.  Pennock,  51  Pa.  244;  also 
opinion  of  Sharswood,  P.  J.,  in  Delaware  Mutual  Insur- 
ance Co.  V.  Walker,  1  Philadelphia  104.  The  first  object 
of  such  proceeding  is  to  seize  the  property  of  the  ab- 
sent debtor;  when  there  is  none,  the  action  falls.  To  sup- 
port the  writ,  it  is  as  necessary  that  defendant  have  prop- 
erty within  the  jurisdiction  as  that  he  be  beyond  it.  Both 
are  essential  and  must  be  averred.  Where  the  writ  has 
been  served,  it  must  appear  in  the  affidavit  that  the  prop- 
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erty  attached  is  that  of  the  defendant.  It  is  as  possible 
to  ascertain  the  ownership  of  property  as  the  where- 
abouts of  a  defendant.  It  does  not  follow,  because  such 
writ  binds  property  thereafter  coming  into  the  hands  of 
the  garnishee,  that  it  can  be  sustained  without  something 
in  the  first  instance  to  attach.  The  reason  for  the  rule  is 
well  illustrated  by  the  court  below :  "Here  we  have  a  citi- 
zen of  the  State  of  New  York  issuing  an  attachment  in 
the  State  of  Pennsylvania  against  a  defendant  resident 
in  the  State  of  North  Carolina,  summoning  as  garnishee 
a  third  person  who  does  not  appear  to  have  in  his  pos- 
session any  property -belonging  to  defendant.  If  this 
case  be  permitted  to  proceed  upon  the  paper  filed  by 
plaintiffs,  a  judgment  may  be  entered  against  defendant 
for  want  of  an  appearance  and  damages  assessed  in  a 
sum  of  upwards  of  $12,000;  that  judgment  will  appear 
in  the  records  of  this  court,  and  its  effect  upon  defend- 
ant's credit  will  be  the  same  as  if  a  judgment  had  been 
obtained  in  an  ordinary  personal  action  in  adverse  pro- 
ceedings. Thus  a  creditor  would,  to  all  practical  pur- 
poses, be  able  to  compel  nonresidents  of  every  state  in 
the  union  to  appear  in  our  courts,  even  if  there  was  not 
within  the  jurisdiction  of  our  courts,  at  the  time  the 
attachment  issued,  any  property  belonging  to  their  debt- 
or.'' The  absence  of  averment  as  to  defendant's  prop- 
erty may  be  treated  as  formal  and  supplied  by  amend- 
ment: Hallowell  v.  Tenney  Canning  Co.,  supra; 
Schueck  v.  Freeman,  55  Pa.  Superior  Ct.  38. 

There  are  more  serious  objections.  The  affidavit  pur- 
X)orts  to  set  out  a  claim  for  $12,417.21,  for  damages  on 
account  of  defendant's  failure  to  deliver  cotton  yarn,  in 
accordance  with  a  certain  contract  based  on  plaintiffs' 
order,  viz: 

"New  York,  Sept.  28, 1914. 
''Copy. 
''Saxony  Spinning  Co., 
^TLiincolnton,  N.  C. 

"Gbntlbmbn  :  Kindly  enter  our  order  for  goods  men- 
tioned below.    To  be  delivered  as  follows : 
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"Deliveries  to  commence  upon  completion  of  previous 
order.  "Yours  truly, 

"MiDUN  &  EOSBNMAN.^^ 

Then  follows  a  description  of  the  goods  in  the  lan- 
guage of  the  business,  and  on  the  margin  the  words,  "To 
quantities  50,000  lbs."  The  affidavit  avers  that,  "Said 
order  was  duly  accepted  by  defendant  and  partial  de- 
liveries thereunder,  to  wit :  39,236  pounds,  were  made  to 
plaintiffs  and  paid  for  by  plaintiffs,"  but  does  not  state 
when  or  how  accepted,  whether  in  writing  or  by  parol, 
nor  when  the  partial  deliveries  thereunder  were  made. 
The  allegation  as  to  due  acceptance  of  the  order  is  a 
legal  conclusion.  There  is  no  averment  as  to  when  if 
ever  the  deliveries  under  the  previous  order  were  com- 
pleted, and  there  is  nothing  to  show  when  or  in  what 
amounts  the  yarn  mentioned  in  the  above  quoted  order 
should  have  been  delivered.  The  affidavit  avers  that  on 
May  15,  1917,  defendant  finally  and  unequivocally  re- 
fused to  deliver  the  balance  of  the  yam ;  but  that  is  a 
conclusion  and  the  real  facts  are  not  set  out  and  it  does 
not  appear  whether  such  alleged  refusal  was  oral  or 
written.  The  measure  of  damages  would  be  the  differ- 
(mce  between  the  market  price  and  the  contract  price  at 
the  time  and  place  of  delivery.  See  Hauptman  v.  Pa.  W. 
Home  for  Blind  Men,  258  Pa.  427.  Here  there  is  nothing 
to  show  when  the  goods  should  have  been  delivered  or 
what  the  market  price  then  was ;  hence,  no  basis  for  as- 
sessment of  damages.  The  affidavit  sets  out  the  market 
price  on  one  day  only,  to  wit,  May  15, 1917.  But  there 
is  nothing  to  indicate  that  it  was  the  time  called  for  in 
the  contract  for  the  delivery  of  all  or  any  of  the  goods  in 
question.  Plaintiff  could  not  change  defendant's  lia- 
bility by  demanding  a  delivery  at  a  time  different  from 
that  named  in  the  contract.  The  defects  above  men- 
tioned, and  other  uncertainties  in  plaintiffs*  affidavit  of 
cause  of  action,  fully  warranted  the  order  of  the  court 
below  dissolving  the  attachment.    It  is  not  necessary  to 
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refer  separately  to  the  other  contract  set  out  in  plain- 
tiffs' claim  as  it  involves  only  |32.45  and  some  of  the 
defects  to  which  we  have  called  attention  apply  equally 
to  that  branch  of  the  case. 

The  assignments  of  error  are  overruled  and  the  order 
dissolving  attachment  is  affirmed. 


Hager  et  al.  v.  Philadelphia  &  Beading  Eailway 
Company,  Appellant. 

Negligence  —  Railroads  —  Contributory  negligence  —  Passenger 
alighting  from  train — Duties  of  hraheman — Proximate  cause — 
Court  and  jury. 

1.  It  is  the  duty  of  a  common  carrier  of  passengers  to  exercise  the 
highest  practical  degree  of  care  and  to  afford  them  a  safe  means 
of  ingress  and  egress  to  and  from  the  car  or  other  vehicle  of  trans- 
portation. 

2.  A  railroad  company  is  liable  for  the  negligent  acts  of  employees 
while  assisting  passengers  to  and  from  its  cars. 

3.  In  an  action  of  trespass  by  a  husband  and  wife  to  recover  for 
personal  injuries  to  the  wife,  it  appeared  that  plaintiffs  took  passage 
on  one  of  defendant's  excursion  trains  to  go  to  a  certain  park  with 
a  large  party  for  an  annual  picnic.  Where  the  trains  stopped  at 
the  park  there  was  a  gravel  or  cinder  walk  used  as  a  platform, 
which  was  at  least  three  feet  below  the  bottom  step  of  passenger 
cars;  making  a  step  or  jump-down  of  that  distance  in  alighting. 
The  evidence  for  plaintiffs  was  to  the  effect  that  the  train  was 
filled  with  passengers  and  as  it  stopped  the  brakeman  at  the  rear 
of  the  car  in  which  they  were  riding  called  "This  way  out";  and 
that  the  husband  was  the  first  passenger  to  go  out  the  rear  door  and 
off  the  car;  and  that  he,  seeing  a  brakeman  there  to  assist  the 
ladies,  went  in  search  of  a  table  and  benches  for  the  picnic  dinner ; 
that  the  wife  coming  out  after  several  other  passengers,  walked 
down  the  car  steps  and  saw  a  brakeman  standing  on  the  walk,  who 
with  his  left  hand  was  assisting  lady  passengers  from  said  car 
down  to  the  walk  and  with  his  right  hand  was  performing  a  like 
service  for  ladies  alighting  from  the  next  car;  that,  as  he  took  her 
left  hand,  she  released  her  hold  from  the  hand  rail,  and,  just  as  her 
foot  was  leaving  the  bottom  step,  when  she  was  committed  to  the 
act  of  alighting,  he  suddenly  and  without  warning  jerked  his  hand 
away,  causing  her  to  fall  to  the  ground  and  strike  her  knee  upon 
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the  rail  of  an  adjoining  track,  inflicting  the  injuries  complained  of. 
Held,  that  the  questions  of  defendant's  negligence  and  plaintiffs 
contributory  negligence  were  properly  left  to  the  jury  and  judg- 
ments on  verdicts  for  the  plaintiffs  were  sustained. 

4.  Where  the  real  cause  of  the  accident,  as  claimed  by  plaintiffs 
and  found  by  the  jury,  was  the  act  of  the  brakeman  in  suddenly 
withdrawing  his  hand  at  the  critical  moment,  it  cannot  be  said 
as  a  matter  of  law  that  the  wife's  seeming  want  of  care,  in  not 
looking  out  for  her  own  safety,  contributed  to  the  accident. 

5.  As  a  brakeman  was  present  to  help,  it  cannot  be  affirmed  as 
a  legal  conclusion  that  the  hiisband  was  negligent  in  failing  to 
wait  and  assist  his  wife  to  alight. 

Argued  March  27, 1918.  Appeals,  Nos.  9  and  10,  Jan. 
T.,  1918,  by  defendant,  from  judgment  of  C.  P.  No.  2, 
Philadelphia  Co.,  Sept.  T.,  1915,  No.  3671,  on  verdict  for 
plaintiflfs  in  case  of  Mary  Elizabeth  Hager,  by  her  next 
friend  and  husband,  William  P.  Hager,  and  William  P. 
Hager,  in  his  own  right,  v.  Philadelphia  &  Reading  Rail- 
way Company.  Before  Mestebzat,  Potter,  Moschzis- 
KBB,  Frazeb  and  Walling,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Wbssel,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  for  plaintiff,  Mary  E.  Hager,  for  |3,000  and 
for  plaintiff,  William  P.  Hager,  for  |2,000  and  judgment 
thereon.    Defendant  appealed. 

Error  assigned,  inter  alia,  was  in  refusing  defendant's 
motion  for  judgment  n.  o.  v. 

William  Clarke  Mason,  for  appellant. — Plaintiff  was 
guilty  of  contributory  negligence:  Lemer  v.  Philadel- 
phia, 221  Pa.  294;  Hopkins  v.  W.  J.  &  S.  R.  R.  R.  Co., 
225  Pa.  193;  Purvis  v.  Buffalo  R.  &  P.  R.  Co.,  219  Pa. 
195;  D.,  L.  &  W.  R.  R.  Co.  v.  Napheys,  90  Pa.  135;  Co- 
bum  V.  Philadelphia,  W.  &  B.  R.  Co.,  198  Pa.  436 ;  Flynn 
V.  Pittsburgh  Rys.  Co.,  234  Pa.  336;  Kleckner  v.  C.  R. 
R.  of  N.  J.  Co.,  258  Pa.  461. 
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There  was  affirmative  proof  of  the  negligence  of  the 
husband  contributing  to  the  injuries :  Darbrinsky  v. 
Penna.  Co.,  248  Pa.  503;  Gress  v.  Philadelphia  &  E.  By. 
Co.,  228  Pa.  482. 

John  Weaver^  for  appellee. — ^A  railroad  company  is 
liable  in  damages  if  one  of  its  servants  undertakes  to 
assist  a  passenger  from  the  steps  of  a  car  and  does  it  in 
such  a  negligent  way  that  an  injury  results  from  such 
negligence:  Brooks  v.  Philadelphia  &  Reading  R.  R.  Co., 
218  Pa.  1;  Englehaupt  v.  Erie  R.  R.  Co.,  209  Pa.  182; 
Rhoades  v.  Cornwall  &  L.  R.  R.,  48  Pa.  Superior  Ct  310; 
Hartzig  v.  Lehigh  Valley  R.  R.,  154  Pa.  364;  Case  v. 
D.,  L.  &  W.  R.  R.  Co.,  191  Pa.  450. 

Where  the  facts  are  in  dispute  or  the  inferences  from 
them  open  to  debate  they  must  go  to  the  jury :  Gray  v. 
Penna.  R.  R.  Co.,  172  Pa.  383;  McCracken  v.  Consoli- 
dated Traction  Co.,  201  Pa.  378. 

Opinion  by  Mr.  Justice  Walling,  May  6, 1918 : 
This  is  an  action  of  trespass  by  husband  and  wife  to  re- 
cover for  personal  injuries  to  the  wife.  On  June  19, 
1915,  plaintiffs  took  passage  on  one  of  defendant's  ex- 
cursion trains  to  go  from  Philadelphia  to  Forrest  Park 
with  a  large  party  for  an  annual  picnic.  Where  trains 
stop  at  the  park  there  is  a  gravel  or  cinder  walk  used  as 
a  platform,  which  is  at  least  three  feet  below  the  bottom 
step  of  passenger  cars ;  making  a  step  or  jump-down  of 
that  distance  in  alighting.  The  evidence  for  plaintiffs 
is  to  the  effect  that  the  train  was  filled  with  passengers 
and  as  it  stopped  the  brakeman  at  the  rear  of  the  car  in 
which  they  were  riding  called,  "This  way  out'* ;  and  that 
Mr.  Hager  was  the  first  passenger  to  go  out  the  rear 
door  and  off  the  car;  and  that  he,  seeing  a  brakeman 
there  to  assist  the  ladies,  went  in  search  of  a  table  and 
benches  for  the  picnic  dinner.  Also  that  Mrs.  Hager, 
coming  out  after  several  other  passengers,  walked  down 
the  car  steps  and  saw  a  brakeman  standing  on  the  walk, 
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who  with  his  left  hand  was  assisting  lady  passengers 
from  said  car  down  to  the  walk  and  with  his  right  hand 
was  performing  a  like  service  for  ladies  alighting  from 
the  next  car ;  that  he  took  her  left  hand,  she  released  her 
hold  from  the  handrail,  and,  just  as  her  foot  was  leav- 
ing the  bottom  step,  when  she  was  committed  to  the  act 
of  alighting,  he  suddenly  and  without  warning  jerked 
his  hand  away,  causing  her  to  fall  to  the  ground  and 
strike  her  knee  upon  the  rail  of  an  adjoining  track,  by 
which  she  received  serious  and  permanent  injury.  Mrs. 
Hager  was  then  twenty-eight  years  of  age.  Her  story 
was  corroborated  by  other  witnesses,  but  was  flatly  con- 
tradicted by  evidence  for  the  defense,  which  was  to  the 
effect  that  no  such  accident  happened  and  that  Mrs. 
Hager's  fall  was  the  result  of  tripping  on  a  rail  after  she 
had  safely  alighted  and  left  the  walk,  and  that  the  train- 
men did  not  hear  of  the  accident  until  the  return  trip 
that  afternoon.  The  case  was  carefully  submitted  to 
the  jury  who  found  for  plaintiffs ;  from  judgments  en- 
tered thereon  the  defendant  brought  these  appeals. 

Mrs.  Hager  was  a  passenger  and  entitled  to  protection 
as  such  until  she  was  landed  upon  the  ground  or  plat- 
form. See  Bickley  v.  Philadelphia  &  R.  Ry.  Co.,  257  Pa. 
369, 376;  Brooks  v.  Philadelphia  &  R.  Ry.  Co.,  218  Pa.  1. 
It  is  the  duty  of  a  common  carrier  of  passengers  to  exer- 
cise the  highest  practical  degree  of  care  and  to  afford  them 
a  safe  means  of  ingress  and  egress  to  and  from  the  car  or 
other  vehicle  of  transportation :  Mack  v.  Pittsburgh  Rys. 
Co.,  247  Pa.  598,  602.  A  railroad  company  is  liable  for 
the  negligent  acts  of  employees  while  assisting  passen- 
gers to  or  from  its  cars :  Gensemer  v.  Conestoga  Traction 
Company,  237  Pa.  224. 

The  rules  above  mentioned  are  not  seriously  contro- 
verted, but  it  is  earnestly  urged  that  Mrs.  Hager  was 
guilty  of  such  contributory  negligence  as  to  prevent  re- 
covery, in  that  she  was  relying  implicitly  upon  the  brake- 
man  and  not  looking  out  for  her  own  safety.  Her  an- 
swers on  cross-examination  would  seem  to  warrant  such 
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contention^  and,  had  she  stepped  off  the  side  of  a  plat- 
form or  into  a  hole  or  stumbled  upon  some  visible  object^ 
it  might  be  sustained.  But  a  plaintiff's  want  of  care 
will  defeat  his  action  only  when  it  was  an  inducing  cause 
of  the  accident  or  contributed  thereto:  Gould  v.  Mc- 
Kenna,  86  Pa.  297;  Creed  v.  Pennsylvania  Railroad 
Company,  86  Pa.  139,  145;  McClung  v.  Penna.  T.  Cab 
Co.,  252  Pa.  478.  Whether  Mrs.  Hager's  failure  to  look 
in  advance,  for  the  purpose  of  determining  the  distance 
from  the  car  steps  to  the  ground,  contributed  to  the  acci- 
dent was  for  the  jury.  Had  she  known  the  exact  dis- 
tance, would  that  have  changed  her  conduct  or  the  re- 
sult of  the  sudden  withdrawal  of  the  brakeman's  hand? 
It  was  a  regular  place  for  receiving  and  discharging 
I>assengers  and  many  were  safely  alighting.  Here  the 
real  cause  of  the  accident,  as  claimed  by  plaintiffs  and 
found  by  the  jury,  was  the  act  of  the  brakeman  in  sud- 
denly withdrawing  his  hand  at  the  critical  moment ;  with 
that,  her  alleged  want  of  care  had  no  connection.  The 
fall  seemingly  resulted  from  that  act  and  it  is  not  clear 
that  it  could  have  been  prevented  by  watchfulness  on  her 
part.  She  was  looking  forward  but  does  not  recall  just 
where,  and  we  cannot  say  that  any  amount  of  looking  on 
her  part  would  have  prevented  his  act  or  the  fall  which 
resulted.  While  required  to  exercise  ordinary  care,  she 
was  justified  in  relying  upon  the  brakeman  to  assist  her, 
for  that  was  the  duty  he  assumed  to  perform,  and  she  was 
not  bound  to  anticipate  that  he  would  be  negligent. 
Where  the  question  of  contributory  negligence  is  in 
doubt  it  must  be  submitted  to  the  jury :  McCracken  v. 
Consolidated  Traction  Co.  (No.  1),  201  Pa.  378,  381. 
It  is  at  least  doubtful  whether  her  seeming  want  of  care 
contributed  to  the  accident.  As  to  the  duty  of  a  passen- 
ger to  ascertain  in  advance  of  alighting  the  distance  from 
the  car  step  to  the  station  platform,  defendant  relies 
upon  some  expressions  in  the  opinion  of  the  court  in 
Del.,  Lack.,  Etc.,  R.  R.  Co.  v.  Napheys,  90  Pa.  135.  WTiat 
that  case  decides,  however,  is  that  the  fact  that  a  passen- 
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ger  upon  alighting  from  a  car  fell  and  hurt  her  knee,  did 
not  of  itself  create  a  presumption  of  negligence  against 
the  railroad  company ;  and  also  that  under  the  evidence 
there  presented  the  questions  of  negligence  and  con- 
tributory negligence  were  for  the  jury. 

As  a  brakeman  was  present  to  help  the  ladies,  it  cannot 
be  affirmed  as  a  legal  conclusion  that  Mr.  Hager  was 
negligent  in  failing  to  wait  and  assist  his  wife  in  alight- 
ing. Owing  to  the  congested  traffic  it  might  have  been 
difficult  for  him  to  do  so,  and  in  any  event  whether  he 
should  or  not  was  a  question  of  fact. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ments are  affirmed. 


Di  Grazio  v.  Pennsylvania  Railroad  Company, 
Appellant 

Negligence — Railroads — Engine  pushing  coal  car  into  private 
siding — Pedestrian  on  sidewaXk — Death — Ohstmction  of  view  of 
engine  headlight — Speed — Failure  to  sound  hell — Conflicting  evi- 
dence— Contributory  negligence — Case  for  jury. 

In  an  action  against  a  railroad  company  to  recover  for  death  of 
plaintiff's  husband  resulting  from  bis  being  struck  by  a  car  which 
was  being  pushed  into  a  siding  from  a  track  on  a  city  street,  the 
case  was  for  the  jury  and  a  verdict  and  judgment  for  the  plaintiff 
will  be  sustained  where  it  appeared  that  deceased  was  walking  west- 
ward along  the  south  sidewalk ;  that  he  stopped,  looked  and  listened 
before  stepping  onto  the  siding;  that  he  was  struck  just  as  he 
reached  the  west  rail  of  the  siding,  that  the  accident  occurred  on  a 
dark  night  and  the  headlight  of  the  locomotive,  if  burning,  was  ob- 
scured by  the  car  which  it  was  pushing,  and  the  evidence  was  con- 
flicting as  to  the  speed  of  the  car  and  as  to  whether  the  bell  of  the 
locomotive  was  sounded. 

Argued  March  28,  1918.  Appeal,  No.  358,  Jan.  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  No.  1,  Phila- 
delphia Co.,  Dec.  T.,  1916,  No.  3744,  on  verdict  for  plain- 
tiff in  case  of  Josephine  Di  Grazio  v.  The  Pennsylvania 
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Railroad    Company.      Before    Beown,  C.  J.,    Potter, 
MoscHzisKEB,  Frazee  and  Walung,  J  J.   Affirmed. 

Trespass  to  recover  damages  for  the  death  of  plaintiff's 
husband.    Before  Shoemaker,  J. 

From  the  record  it  appeared  that  at  6 :  30  p.  m.,  on 
January  23,  1917,  plaintiff's  husband.  Carlo  Di  Graizio, 
was  walking  westwardly  on  the  south  sidewalk  of  Wash- 
ington avenue,  between  Ninth  and  Tenth  streets  in  the 
City  of  Philadelphia. 

There  were  two  tracks  on  Washington  avenue  and  a 
siding  from  the  southern  (eastbound)  track  across  the 
south  sidewalk  into  a  coal  yard. 

Plaintiff  introduced  evidence  to  the  effect  that  de- 
ceased stopped,  looked  and  listened  as  he  approached 
the  siding,  that  he  proceeded  to  cross  and  had  almost 
crossed  the  west  rail  when  he  was  struck  by  a  car  which 
was  being  pushed  by  a  locomotive  into  the  siding,  and 
was  instantly  killed.  The  night  was  very  dark  and  there 
were  no  lights  about  the  entrance  or  siding  or  upon  the 
train  or  the  car  which  was  being  pushed  into  the  siding. 
There  was  evidence  that  the  car  which  struck  deceased 
was  at  the  time  moving  at  the  rate  of  fifteen  miles  per 
hour  and  that  no  bell  or  other  warning  of  its  approach 
was  sounded.  There  was  also  evidence  that  where  shift- 
ing was  necessary  after  dark  it  was  customary  to  guard 
the  pavement  by  a  man  with  a  lantern  but  that  at  the 
time  of  the  accident  this  precaution  was  not  taken. 

Defendant's  proofs  were  that  the  car  was  moving 
slowly,  that  the  headlight  on  the  engine  was  burning, 
and  that  the  car  was  plainly  visible  and  that  the  bell  was 
rung  as  the  train  approached. 

Plaintiff's  witnesses  testified  that  if  the  light  on  the 
engine  was  burning  it  was  obstructed  by  the  car  it  was 
pushing  into  the  siding  and  which  struck  deceased. 

Verdict  for  plaintiff  for  f  10,000,  and  judgment  tHere- 
on.    Defendant  appealed. 
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Error  assigned,  among  others,  was  in  refusing  defend 
ant's  motion  for  judgment  n.  o.  v. 

Sharswood  Brinton,  for  appellant. 

John  J,  McDevitty  Jr.,  for  appellee. 

Pee  Curiam,  May  6,  1918 : 

That  this  case  was  for  the  jury  clearly  appears  from 
the  facts  to  be  found  in  the  reporter's  statement  of  them, 
and  the  judgment  is  accordingly  affirmed. 


Englander,  Executor,  v.  Osborne  et  aL 

Corporations  —  Stockholders  —  Bight  to  dividends  —  Preferred 
stockholders — Common  stockholders — Cumulative  dividends, 

1.  Priority  of  preferred  stockholders  rests  upon  the  contract  and 
beyond  the  provisions  of  such  contract  they  occupy  no  position 
toward  the  company  different  from  that  of  the  holders  of  common 
stock.  When  a  dividend  is  declared  the  former  are  entitled  to  first 
claim  to  the  extent  of  their  preference  for  the  current  year  and  if 
there  remains  a  sum  more  than  sufficient  to  pay  a  similar  dividend 
on  the  common  stock,  both  classes  of  stockholders  are  entitled  to 
share  equally  in  the  excess.  In  the  absence  of  agreement,  express 
or  implied,  that  a  dividend  shall  be  cumulative,  unpaid  dividends 
in  the  past  cannot  be  claimed. 

2.  Plaintiff's  decedent  was  the  owner  of  shares  of  six  per  cent, 
cumulative  preferred  stock  of  a  corporation.  No  dividends  were 
paid  on  either  the  company's  preferred  or  common  stock  for  a 
period  of  nine  years,  when  a  dividend  of  fifty-four  per  cent, 
covering^  the  current  year  and  all  arrearages  was  declared  and 
paid  on  the  preferred  stock,  and  at  the  same  time  a  dividend  of 
equal  amount  was  declared  on  its  common  stock.  In  a  suit  in  equity 
to  restrain  the  payment  of  the  latter  dividend,  plaintiff  contended 
that  the  holders  of  common  stock  were  not  entitled  to  a  dividend  of 
more  than  six  per  cent,  without  sharing  the  excess  equally  with  the 
preferred  stockholders.  Defendants  demurred  and  claimed  that  the 
li ciders  of  common  stock  were  entitled  to  receive  dividends  to  an 
amount  sufficient  to  make  up  arrearages  in  past  years  and  equalize 
the  common  and  preferred  stock  before  holders  of  the  latter  were 
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entitled  to  receive  an  excess  above  tbe  amount  of  their  fixed  divi- 
dends and  arrearges.  The  certificates  of  the  preferred  stock  pro- 
vided "The  holders  of  the  preferred  stock  shall  be  entitled  to  receive 
when  and  as  declared  and  the  company  shall  be  bound  to  pay  a 
fixed  yearly  cumulative  dividend  of  six  per  cent,  payable  quarterly', 
before  any  dividends  shall  be  set  apart  on  the  common  stock." 
There  was  nothing  limiting  the  right  of  the  prefen^ed  stockholders 
to  the  six  per  cent,  dividend  realized  on  the  earnings  of  the  com- 
pany. Held,  the  court  below  properly  overruled  the  demurrer  and 
restrained  the  payment  of  the  dividend  on  the  common  stock. 
Sternberg  v.  Brock,  225  Pa.  279,  explained. 

Argued  April  1,  1918.  Appeal,  No.  73,  Jan.  T.,  1918, 
by  John  G.  HofiFman,  from  decree  of  C.  P.  No.  1,  Phila- 
delphia Co.,  Sept.  T.,  1917,  No.  4557,  overruling  demur- 
rer and  awarding  an  injunction  on  bill  in  equity  in  case 
of  Samuel  Englander,  Executor  of  Estate  of  Matilda 
DeWitt,  deceased,  v.  Charles  Osborne,  and  John  G.  Hoff- 
man, Hoffman,  DeWitt  &  McDonough  Co.,  Lydia  Hoff- 
man, James  Gates,  W.  Aden,  P.  Carton,  Penna.  Co.  for 
Insurance  on  Lives,  Etc.,  Executor  of  Estate  of  Manuel 
DeWitt,  deceased.  Before  Brown,  C.  J.,  Pottbe,  Stew- 
art, MoscHZiSKER  and  Frazer,  JJ.    Aflftrmed. 

Bill  in  equity  to  enjoin  the  declaration  of  a  dividend 
on  the  common  stock  of  a  corporation.  Before  Shoe- 
maker, J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

The  court  below  overruled  a  demurrer  to  the  bill  and 
entered  a  decree  enjoining  the  declaration  of  the  divi- 
dend.   John  G.  Hoffman,  defendant,  appealed. 

Error  assigned  was  the  decree  of  the  court. 

Johft  O.  Kaufman^  with  him  V,  Gilpin  Robinson,  for 
appellant,  cited :  Sternbergh  v.  Brock,  225  Pa.  279 ;  Fi- 
delity Trust  Co.  V.  Lehigh  Valley  R.  R.  Co.,  215  Pa.  610. 

Joseph  B.  Englander,  for  appellee,  cited :  West  Ches- 
ter &  Philadelphia  Railroad  Co.  v.  Jackson,  Admx.  of 


Digitized  by  VjOOQ IC 


368  ENGLANDER,  Exec,  v.  OSBORNE  et  al. 

Arguments — Opinion  of  the  Court.  [261  Pa. 

Gray,  77  Pa.  321;  Fidelity  Trust  Co.  v.  Lehigh  Valley 
R.  R.  Co.,  215  Pa.  610. 

Opinion  by  Mb.  Justice  Prazbe,  May  6, 1918 : 
Plaintiff's  decedent  owned  certain  shares  of  the 
six  per  cent,  cumulative  preferred  stock  of  the  Hoffman, 
DeWitt  &  McDonough  Company,  one  of  the  defendants. 
No  dividends  were  paid  on  either  the  company's  pre- 
ferred or  common  stock  until  1917,  a  period  of  nine  years, 
when  a  dividend  of  fifty-four  per  cent.,  covering  the  cur- 
rent year  and  all  arrearages,  was  declared  and  paid  on 
the  preferred  stock,  and  at  the  same  time  a  dividend  of 
.  equal  amount  was  declared  on  its  common  stock.  Plain- 
tiff began  these  proceedings  to  restrain  the  payment  of 
the  latter  dividend,  contending  the  holders  of  common 
stock  were  not  entitled  to  a  dividend  of  more  than 
six  per  cent,  without  sharing  the  excess  equally 
with  the  preferred  stockholders.  Defendants  de- 
murred and  claimed  the  holders  of  common  stock  were 
entitled  to  receive  dividends  to  an  amount  sufficient  to 
make  up  arrearages  in  past  years  and  equalize  the  com- 
mon and  preferred  stock  before  holders  of  the  latter  were 
entitled  to  receive  an  excess  above  the  amount  of  their 
fixed  dividends  and  arrearages.  The  court  below  over- 
ruled the  demurrer  and  restrained  the  payment  of  the 
dividend  on  the  common  stock.    Defendant  appealed. 

The  certificates  of  the  preferred  stock  of  the  company 
provide :  "The  holders  of  the  preferred  stock  shall  be  en- 
titled to  receive  when  and  as  declared  and  the  company 
shall  be  bound  to  pay  a  fixed  yearly  cumulative  dividend 
of  six  per  cent.  (6%)  payable  quarterly,  before  any  divi- 
dend shall  be  set  apart  on  the  common  stock."  We  find 
nothing  limiting  the  right  of  the  preferred  stockholders 
to  the  six  per  cent,  dividend,  regardless  of  the  earnings 
of  the  company,  and  in  absence  of  such  limitation  the 
general  rule  is  that  such  stockholders  are  entitled  to 
share  with  the  holders  of  the  common  stock  all  profits 
distributed  after  the  latter  have  received  in  any  year  an 
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amount  equal  to  the  dividend  on  the  preferred  stock 
Fidelity  Trust  Co.  v.  Lehigh  Valley  R.  R.  Co.,  215  Pa 
610;  Sternbergh  v.  Brock,  225  Pa.  279;  Sterling  v.  Wat 
son  Co.,  241  Pa.  105.  The  priority  of  the  preferred  stock 
holders  rests  upon  the  contract  and  beyond  the  provi 
sions  of  such  contract  they  occupy  no  position  toward 
the  company  different  from  that  of  the  holders  of  com- 
mon stock.  When  a  dividend  is  declared  the  former  are 
entitled  to  first  claim  to  the  extent  of  their  preference  for 
the  current  year  and  if  there  remains  a  sum  more  than 
sufficient  to  pay  a  similar  dividend  on  the  common  stock, 
both  classes  of  stockholders  are  entitled  to  share  equally 
in  the  excess.  In  absence  of  agreement,  express  or  im- 
plied, that  dividends  shall  be  cumulative,  unpaid  divi- 
dends in  the  past  cannot  be  claimed :  10  Cyc.  573.  Like- 
wise there  is  no  logical  reason  for  holding  that  common 
stockholders  are  entitled  to  go  back  of  the  current  year, 
and  claim  to  be  reimbursed  for  unearned  dividends  in 
past  years.  To  do  so  would  render  such  dividends  cumu- 
lative in  effect  without  agreement.  Accordingly,  when 
during  previous  years  no  dividends  were  earned  this  was 
conclusive  as  to  the  right  of  all  stockholders,  both  pre- 
ferred and  common,  except  for  the  contractual  right  of 
the  former  to  payment  out  of  future  profits  to  the  extent 
of  their  preference  before  the  latter  would  be  entitled 
to  participate  in  the  earnings.  So  far  as  the  holders  of 
the  common  stock  were  concerned  their  status  was  finally 
determined  when,  during  any  current  year,  there  were  no 
profits  to  be  divided.  The  profits  so  lost  are  lost  forever, 
and  each  new  year  marks  the  beginning  of  a  new  divi- 
dend paying  period:  Dent  v.  London  Tramways  Co., 
16  Ch.  Div.  344,  353;  Morawetz  on  Corp.  (2d  Ed.),  Sec. 
459,  cited  in  10  Cyc.  573. 

The  foregoing  principles  were  properly  applied  by  the 
learned  judge  of  the  court  below.  No  different  rule  was 
suggested  by  this  court  in  Sternbergh  v.  Brock,  supra, 
relied  upon  by  appellant.  The  statement  by  this  court 
that  (page  2S7)  "it  is  to  bo  assumed  that  before  the 
Vol.  cclxi — 24 
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holders  of  preferred  stock  could  claim  more  than  five  per 
cent,  dividends  that  they  received,  the  holders  of  the  com- 
mon stock  were  entitled  to  receive  a  dividend  of  the  same 
percentage  on  the  par  value  of  their  shares"  cannot  be 
construed  as  giving  the  holders  of  the  common  stock  the 
right  to  reimbursement  for  dividends  unpaid  in  past 
years  before  the  preferred  stockholders  are  entitled  to 
participate  in  the  excess  profits  of  a  given  year.  The 
question  there  before  the  court  was  whether  preferred 
stockholders  were  limited  to  dividends  to  the  amount  of 
their  preference  or  whether  they  were  entitled  to  partici- 
pate in  excess  profits  in  any  year  after  the  common  stock- 
holders had  received  a  dividend  equal  to  that  paid  on  the 
preferred  stock.  There  was  no  claim  made  by  the  holders 
of  the  common  stock  for  reimbursement  for  dividends  un- 
paid in  the  past,  though  it  appears  from  the  opinion  of 
this  court  (pages  286,  287)  that  past  dividends  on  com- 
mon stock  did  not  equal  dividends  on  preferred  stock. 
Notwithstanding  this  fact  the  preferred  stockholders 
were  permitted  to  participate  with  the  conimon  stock  in 
an  excess  of  dividends  earned  in  a  particular  year.  Aside 
from  the  fact  that  the  question  now  before  us  was  ap- 
parently not  raised  or  discussed,  the  case,  instead  of  sup- 
porting appellant's  view,  is  authority  in  support  of  the 
conclusion  reached  by  the  court  below.  . 

The  assignments  of  error  are  overruled  and  the  decree 
of  the  court  below  affirmed. 


Hammond,  Appellant,  v.  Aluminum  Company  of 

America. 

Statutes — Construction — General  act — Inconsistency  with  earlier 
act — Implied  repeal. 

1.  When  a  statute  establishing  a  general  system  for  govern- 
ment is  silent  as  to  the  repeal  of  former  statutes  relating  to  the 
same  subject,  an  intention  to  repeal  the  earlier  statutes  arises  by 
implication. 
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Corporations — Stockholders — Refusal  of  right  to  inspect  hooks — 
Action  for  penalty — Acts  of  April  1,  1849,  Section  24,  P.  L.  563; 
April  17,  1869,  P.  L.  71;  April  29,  1874,  P.  L.  VS^-Demurrer— 
Jvdgment  for  defendant, 

2.  A  necessary  result  of  Section  46  of  the  General  Corporation 
Act  of  April  29,  1874,  P.  L.  73,  which  repealed  the  Act  of  April  7, 
1849,  P.  L.  663,  and  the  supplements  thereto,  "so  far  as  they  pro- 
vide for  the  creation  of  corporations  for  any  of  the  purposes  pro- 
vided" by  the  Act  of  1874;  was  to  confine  the  Act  of  1849,  in  its 
operation  to  companies  already  formed  thereunder  and  engaged  in 
some  branch  of  manufacture  for  which  no  provision  was  made  in 
the  general  corporation  act  of  1874. 

3.  As  the  Acts  of  1849  and  1874  both  make  provision  for  the 
inspection  of  books  and  records  of  corporations  by  the  stockholders 
thereof,  it  is  evident  that  both  were  not  intended  to  operate  in  the 
case  of  corporations  chartered  under  the  Act  of  1874,  and  the  pro- 
visions of  the  Act  of  1849,  since  the  passage  of  the  Act  of  1874, 
can  apply  only  to  corporations  chartered  under  the  Act  of  1849. 

4.  In  an  action  of  assumpsit  brought  by  a  stockholder  of  a  corpo- 
ration organized  under  the  Act  of  1874,  to  riecover  the  penalty  pro- 
vided by  the  Act  of  1849  for  the  refusal  of  a  corporation  to  allow 
a  stockholder  to  inspect  its  books;  held,  that  the  penalty  provided 
by  the  Act  of  1849  could  be  recovered  only  against  corporations 
organized  thereunder;  and  a  judgment  for  defendant  on  demurrer 
to  plaintiff's  statement  of  claim  was  affirmed. 

Argued  March  18,  1918.  Appeal,  No.  52,  Oct.  T., 
1918,  by  plaintiflf,  from  judgment  of  C.  P.  Allegheny 
Co.,  Jan.  T.,  1918,  No.  1310,  on  demurrer  to  plaintiff's 
statement  of  claim  contained  in  affidavit  of  defense,  in 
case  of  Benjamin  D.  Hammond  v.  Aluminum  Company 
of  America.  Before  Beown,  C.  J.,  Potter,  Stbwaet, 
Fbazer  and  Walling,  JJ.    Affirmed. 

Assumpsit  for  penalty  prescribed  by  Section  24  of  the 
Act  of  April  7, 1849,  P.  L.  563. 

Motion  for  judgment  on  demurrer  to  plaintiflPs  state- 
ment of  claim  contained  in  affidavit  of  defense.  Before 
Shafbb,  p.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  entered  judgment  for  the  defendant  on  the 
demurrer.    Plaintiff  appealed. 
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Error  assigned  was  the  judgment  of  the  court. 

Sidney  J,  Watts^  for  appellant. 

Gordon  <£•  Smith,  with  them  George  B.  Gordon,  for  ap- 
pellee. 

Opinion  by  Mb.  Justicb  Stewart,  May  9, 1918 : 
The  appeal  is  from  a  judgment  entered  sustaining  a 
demurrer  which  appears  in  the  affidavit  of  defense  filed 
to  an  action  brought  to  recover  from  the  Aluminum 
Company  of  America,  a  corporation  chartered  under  the 
general  corporation  Act  of  29th  April,  1874,  P.  L.  73,  the 
penalty  prescribed  by  the  24th  section  of  the  Act  of  7th 
April,  1849,  P.  L.  563,  which  act,  after  prescribing  that 
it  shall  be  the  duty  of  the  directors  of  every  such  com- 
pany, incorporated  under  the  provisions  of  said  act,  to 
(cause  a  book  to  be  kept  by  the  treasurer  or  secretary 
thereof  at  the  office  or  principal  place  of  business  of  the 
company,  which  shall  contain  among  other  things  the 
names  of  all  persons,  alphabetically  arranged,  who  are 
or  who  shall  within  one  year  have  been  stockholders  of 
such  company,  showing  their  places  of  residence,  the 
number  of  shares  of  the  stock  held  by  them  respectively, 
and  the  time  when  they  respectively  became  the  owners 
thereof,  and  the  amount  paid  on  such  shares,  and  the 
total  amount  of  the  capital  stock  paid  in;  which  book 
shall  at  the  end  of  the  year  be  carefully  preserved  in 
the  office  of  the  company  for  future  reference,  and  shall 
during  the  usual  business  hours  of  the  day,  on  every 
business  day,  be  opened  for  the  inspection  of  all  persons 
who  may  desire  to  inspect  the  same,  and  any  and  every 
person  shall  have  the  right  to  make  extracts  from  such 
book,  further  provides  that,  "if  any  such  company  shall 
neglect  or  refuse  to  keep  such  book;  or  to  make  or  cause 
to  be  made  any  proper  entry  therein,  or  shall,  on  appli- 
cation made  to  any  director  or  officer  thereof,  neglect  or 
refuse  to  exhibit  the  same,  or  to  allow  extracts  to  be 
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taken  therefrom  as  hereinbefore  required,  such  company 
shall  forfeit  and  pay  to  the  party  aggrieved,  fifty  dollars 
for  each  and  every  day  it  shall  so  neglect  or  refuse  as 
aforesaid,  recoverable  by  said  party  as  in  other  cases  of 
claims  against  such  company.''  By  Act  of  17th  April, 
1869,  P.  L.  71,  it  was  enacted  that  the  provisions  of  the 
24th  section  (above  quoted)  of  the  Act  of  7th  April, 
1849,  "shall  be  and  are  hereby  extended  to  all  manufac- 
turing or  mining  companies  now  or  hereafter  incoriK)- 
rated  under  any  special  or  general  law  of  this  Common- 
wealth.'' 

The  plaintiff  in  his  statement  of  claim  avers  that  he  is 
the  owner  of  one  share  of  capital  stock  in  the  defend- 
ant company ;  that  on  or  about  September,  1917,  he  de- 
manded of  the  defendant  company  the  right  to  inspect 
the  book  required  by  the  statutes  to  which  reference 
has  been  made,  to  be  kept  and  maintained  for  inspection, 
and  demanded  further  that  he  be  allowed  to  make  extracts 
therefrom;  that  the  defendant  company  refused  plain- 
tiff's demand  and  in  such  refusal  persisted  for  41  days 
from  October  3,  1916,  and  that  because  of  such  refusal 
defendant  became  indebted  to  plaintiff  in  the  sum  of 
f 2,050,  for  the  recovery  of  which  sum  suit  was  brought. 
The  affidavit  of  defense  averred  that  the  facts  set  forth 
in  the  statement  were  insufficient  in  law  to  constitute  a 
good  cause  of  action  inasmuch  as  the  acts  of  assembly 
upon  which  the  cause  of  action  was  based  had  been  re- 
pealed, and  judgment  was  prayed  for  on  the  whole  record. 
The  learned  trial  judge  sustained  the  demurrer,  holding 
in  an  opinion  to  which  little  need  be  added,  that  the  Act 
of  7th  April,  1849,  P.  L.  563,  and  17th  April,  1869,  P.  L. 
71,  supra,  had  no  application  to  a  manufacturing  com- 
pany chartered  under  the  General  Corporation  Act  of 
29th  April,  1874,  P.  L.  73.  This  latter  act  in  its  38th  sec- 
tion provides  for  the  incorporation  of  companies  formed 
for  the  manufacture  of  iron  or  steel  or  both,  or  of  any 
other  metals  or  of  any  articles  of  commerce  from  wood 
or  metal  or  both,  and  in  its  several  sections  prescribes 
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ruleSy  regulations  and  requirements  for  the  control  and 
management  of  such  corporations.  By  the  46th  section 
in  express  terms  it  repeals  the  Act  of  7th  April,  1849, 
along  with  several  other  acts  specifically  mentioned,  and 
the  several  supplements  to  each  of  said  acts  ^^so  far  as 
they  provide  for  the  creation  of  corporations  for  any  of 
the  purposes  provided  for  by  this  act,  or  are  inconsistent 
with  this  act."  One  necessary  result  of  this  legislation 
was  to  confine  the  earlier  act  of  1849  thereafter  in  its 
'operation  to  companies  already  formed  thereunder  and 
engaged  in  some  branch  of  manufacture  for  which  no  pro- 
vision was  made  in  the  General  Corporation  Act  of  1874,  if 
any  such  there  can  be.  So  comprehensive  and  embracing 
in  its  provisions  is  the  Act  of  1874,  both  with  respect  to 
kind  and  character  of  companies  that  may  be  formed  and 
incorporated  thereunder,  having  regard  to  their  objects 
and  purposes,  and  the  rules  and  regulations  appropriate 
and  prescribed  for  their  government,  management  and 
control,  that  it  seems  quite  manifest  that  the  purpose* of 
the  act  was  to  provide  a  complete  system  for  the  creation 
and  regulation  of  corporations,  substituting  such  system 
for  the  practice  which  had  theretofore  prevailed  of  ob- 
taining a  special  charter  in  each  particular  case  under 
such  regulations  as  the  legislature  might  see  fit  to  im- 
pose, and  with  such  privileges  as  the  legislature  might 
see  fit  to  grant.  Under  such  method  uniformity  of  legis- 
lation with  respect  to  requirements  in  the  conduct  and 
management  of  corporations  was  entirely  impracticable, 
and  the  result  was  discrimination  in  rights  and  powers 
which  gave  to  some  advantages  which  were  denied  to 
others.  The  time  chosen  was  opportune  for  a  change. 
Our  present  constitution  went  into  effect  in  January, 
1874,  and  it  took  away  from  the  legislature  the  power  to 
pass  any  local  or  special  law  creating  corporations  or 
amending  renewing  or  extending  the  charters  thereof, 
so  that  thereafter  corporations  could  be  chartered  only 
under  a  general  law  to  be  thereafter  enacted.  This  was 
the  exigency  the  legislature  of  1874  was  called  upon  to 
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meet,  and  it  could  meet  it  only  as  it  provided  a  system 
under  which  companies  organized  for  a  prescribed  and 
legitimate  purpose  might  be  incorporated,  defining  rules 
and  regulations  by  which  they  were  to  be  governed  and 
controlled,  depending  upon  the  nature  and  character  of 
the  business  in  which  they  were  to  engage.  Admittedly 
this  defendant  corporation  at  the  time  of  its  organiza- 
tion could  not  have  been  incorporated  under  the  Act  of 
1849,  its  proposed  object  being  within  the  provisions  of 
the  Act  of  1874  the  power  to  incorporate  under  the  Act 
of  1849  was  taken  away  by  the  repealing  clause  contained 
in  the  46th  section  of  the  Act  of  1874.  This  repealing 
clause  extended  further  and  embraced  all  provisions  in 
the  Act  of  1849  and  its  supplement  which  are  inconsist- 
ent with  the  Act  of  1874,  that  is  to  say,  inconsistent  with 
the  provisions  of  that  act  which  are  intended  to  regulate 
corporations  chartered  thereunder.  The  Act  of  1849 
contains  many  provisions  for  the  regulation  of  corpo- 
rations chartered  under  its  term,  therefore  an  unquali- 
fied repeal  of  the  Act  of  1849,  while  it  would  not  have 
affected  the  continued  existence  of  the  corporations  pre- 
viously chartered  thereunder,  would  have  left  such 
corporations  without  guide  or  compass  in  the  conduct 
of  the  business  of  each.  Therefore  it  was  that  the  ex- 
press repeal  in  the  Act  of  1874  was  limited  to  such  parts 
of  the  Act  of  1849  as  were  inconsistent  with  the  pro- 
visions of  the  later  act.  Clause  8,  section  39,  page  102 
of  the  Act  of  1874  reads  as  follows :  "Every  such  cor- 
poration shall,  annually,  in  September,  make,  and  the 
president,  treasurer,  and  a  majority  of  the  directors, 
shall  sign,  swear  to  and  deposit  with  the  recorder  of  deeds 
for  said  county,  a  certificate  stating  the  amount  of  capi- 
tal stock  paid  in,  the  names  and  number  of  shares  held 
by  each  stockholder,  the  amount  invested  in  real  estate 
and  in  i)ersonal  estate,  the  amount  of  property  owned 
and  debts  due  to  the  corporation,  on  the  first  day  of 
August  next  preceding  the  date  of  such  certificates,  and 
the  amount,  as  nearly  as  can  be  ascertained,  of  existing 
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demands  against  the  corporation  at  the  date  of  the  cer- 
tijficate."  It  may  be  admitted  that  there  is  no  such  in- 
consistency between  the  provisions  of  the  24th  section 
of  the  Act  of  1849  and  the  clause  of  the  Act  of  1874  above 
recited  as  indicates  repugnancy  or  positive  opposition, 
but  it  is  we  think  too  evident  to  admit  of  discussion  that 
both  were  not  intended  to  operate  in  the  case  of  cor- 
porations chartered  under  the  latter  act;  that  the  pur- 
pose of  the  legislation  of  1874  was  to  provide  a  different 
protection  for  the  public  and  the  creditors  of  corpora- 
tions— and  such  must  have  been  the  only  purpose  of  the 
legislation — than  that  provided  by  the  24th  section  of 
the  Act  of  1849;  allowing  each  act  to  operate  without 
conflict  in  a  sphere  of  its  own,  limited  as  that  sphere 
might  be  in  the  case  of  companies  chartered  under  the 
earlier  act.  To  the  extent  we  have  indicated  there  is 
here  a  manifest  inconsistency — we  do-not  say,  nor  do  we 
mean,  an  open  conflict  between  the  terms  used  in  the 
several  acts,  but  an  inconsistency  that  would  become  ap- 
parent and  confusing  had  the  legislat\ire  in  addition  to 
the  39th  section,  clause  8  of  the  Act  of  1874  incorporated 
in  that  act  the  24th  section  of  the  Act  of  1849.  The 
whole  purpose  of  the  provision  in  the  earlier  act,  so  far 
as  it  could  serve  any  public  end — ^and  it  could  have  had 
no  other — seems  to  be  fully  met  by  the  later  provision 
requiring  every  corporation  to  deposit  in  September  of 
each  year  with  the  recorder  of  deeds  of  the  county  where 
the  corporation  had  its  seat  a  sworn  certificate  stating 
the  amount  of  capital  stock  paid  in,  the  names  and  num- 
ber of  shares  held  by  each  stockholder,  etc.  It  is  not  to 
be  supposed  that  it  was  a  legislative  intent  to  introduce 
into  the  system  it  Was  about  to  establish  a  requirement 
under  an  older  statute  which  had  been  so  far  supplied 
within  its  own  terms  as  to  leave  it  without  end  or  pur- 
pose. It  is  to  be  kept  in  mind  that  the  Act  of  1874  was 
not  a  revision  or  codification  of  existing  laws  governing 
corporations,  but  was  an  original  enactment  embracing 
in  its  terms  all  organizations  thereafter  to  be  incorpo- 
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rated,  defining  their  powers  and  limitations  and  pre- 
scribing rules  and  regulations  for  their  conduct  and 
management  by  which  they  were  to  be  governed.  This 
was  a  clear  substitution  for  the  rules  and  governing 
regulations  prescribed  by  earlier  acts.  The  rule  here  ap- 
plicable is  thus  stated  in  Endlich  on  Interpretation  of 
Statutes,  section  201,  "In  such  cases,  the  later  act,  al- 
though it  contains  no  words  to  that  efifect,  must,  in  the 
principles  of  law,  as  well  as  in  reason  and  common  sense, 
operate  to  repeal  the  former — the  negative  being  implied 
from  the  ^reasonable  inference  that  the  legislature  can- 
not be  supposed  to  have  intended  that  there  should  be 
two  distinct  enactments  embracing  the  same  subject- 
matter  in  force  at  the  same  time.^  If  this  could  be  the 
case,  it  is  obvious  that  the  later  statute  could  become 
the  law  only  so  far  as  parties  might  choose  to  follow  it; 
whereas,  the  mere  fact  that  a  statute  is  made  shows, 
that,  so  far  as  it  goes,  and  so  far  as  it  introduces  a  new 
rule  of  general  application,  it  was  intended  as  a  substi- 
tute for,  and  to  displace,  an  earlier  one  of  equally  gen- 
eral application."  Amon^  the  authorities  cited  in  sup- 
port of  this  rule  are:  Bartlet  v.  King,  12  Mass.  537; 
Johnston's  Estate,  33  Pa.  511.  To  these  may  be  added : 
Rhoads  v.  The  Hoernerstown  Building  &  Savings  Assn., 
82  Pa.  180.  As  will  be  observed  these  authorities  are  to 
the  effect  that  when  the  later  statutes  establishing  a 
general  system  for  government  is  silent  as  to  the  repeal 
of  former  statutes  relating  to  the  same  subject,  an  inten- 
tion to  repeal  the  earlier  statutes  arises  by  implication. 
This  of  itself  would  be  conclusive  in  the  present  case  and 
fully  justifies  the  action  of  the  court  below  therein. 
Aside  however  from  this  feature  of  the  case,  there  is  that 
expressed  in  the  repealing  clause  contained  in  section 
46  of  the  Act  of  1874,  which,  in  the  opinion  of  the  writer, 
might  with  much  reason  have  application  here,  and  we 
would  Hk  fully  warranted  in  holding  that  there  is  such 
inconsistency  between  the  provisions  we  have  discussed 
in  the  two  acts  as  to  bring  the  Act  of  1849  within  the  ex- 
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press  repeal  contained  in  the  later.    It  is  upon  the  for- 
mer ground  however  that  the  court  rests  its  conclusion, 
namely,  an  implied  repeal. 
The  judgment  is  aflarmed. 


Maynard  v.  Barrett  et  al.,  Appellants. 

a 

Negligence — Automohilea — Trucks — Pedestrians  —  Street  inter- 
section — Failure  to  sound  horn — Driving  close  to  curb — Pedestrian 
stepping  upon  curb — Obstruction  to  view — Conflicting  evidence — 
Contributory  negligence — Case  for  jury. 

In  an  action  by  a  pedestrian  to  recover  for  personU  injuries  sus- 
tained by  reason  of  being  struck  by  defendant's  motor  truck,  the 
case  is  for  the  jury  and  a  verdict  for  the  plaintiff  will  be  sustained 
where  plaintiff's  evidence  was  that  he  was  walking  eastwardly 
along  the  south  sidewalk  towards  an  intersecting  street  which  he  in- 
tended to  cross,  that  just  before  stepping  into  the  street  he  looked 
in  both  directions  and  saw  no  vehicles  approaching,  although  he 
saw  a  limousine  standing  on  the  west  side  of  the  street  he  was  cross- 
ing, beyond  the  northwest  corner  of  the  intersection,  that  he  then 
stepped  into  the  street  and  was  instantly  struck  by  the  front  of  de- 
fendant's truck,  which  was  southbound,  and  had  approached  with- 
out warning,  under  improper  control,  and  dangerously  close  to  the 
curb ;  although  defendant's  evidence  was  that  plaintiff  while  on  the 
sidewalk,  and  close  to  the  curbstone,  was  struck  on  the  shoulder  by 
the  upper  part  of  the  truck  while  he  was  proceeding  in  the  same 
direction  as  the  truck,  and  that  the  accident  occurred  not  at  the 
intersection  but  40  or  50  feet  south  thereof. 

Argued  Jan.  9,  1918.  Appeal,  No.  85,  Jan.  T.,  WlTj 
by  defendants,  from  judgment  of  C.  P.  No.  4,  Philadel 
phia  Co.,  June  T.,  1916,  No.  1625,  on  verdict  for  plaintiflf, 
in  case  of  Robert  A.  Maynard  v.  William  Barrett,  Presi 
dent  of  Adams  Express  Company,  a  joint  stock  associ 
ation.  Before  Mbstrbzat,  Potter,  Stbwaet,  Frazbr 
and  Walung,  JJ.    Afllrmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Audbnribd,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
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Verdict  for  plaintiff  for  f3,000  and  judgment  tliereon. 
Defendant  appealed. 

Error  assigned^  among  others,  was  in  refusing  defend- 
ant's motion  for  judgment  non  obstante  veredicto. 

William  A.  Schnader,  with  him  Thomas  DeWitt  Cuy- 
ler^  for  appellant — The  defendant  was  not  guilty  of 
negligence:  Penna.  R.  R.  v.  Ogier,  35  Pa.  60;  Clement 
V.  Adams  Express  Co.,  43  Pa.  Superior  Ct.  25 ;  Lamer 
V.  New  York  Transportation  Co.,  149  App.  Div.  193. 

The  plaintiff  was  guilty  of  contributory  negligence: 
Harris  t.  The  Commercial  Ice  Co.,  153  Pa.  278;  Myers  v. 
B.  &  O.  R.  R.  Co.,  150  Pa.  386. 

Henry  J.  Scott,  for  appellee,  cited :  Hess  t.  Kemmerer, 
65  Pa.  Superior  Ct.  247;  Schwab  t.  Kolb,  65  Pa.  Su- 
perior Ct.  326;  Safian  v.  American  Ice  Co.,  66  Pa.  Su- 
perior Ct.  419. 

Opinion  by  Mb.  Justice  Mbstbbzat,  June  3, 1918 : 
This  is  an  action  of  trespass  brought  by  the  plaintiff 
to  recover  damages  for  injuries  which  he  alleges  he  sus- 
tained by  reason  of  the  defendant's  negligence.  It  ap- 
pears that,  on  June  19,  1916,  about  half  past  five  o'clock 
in  the  afternoon,  the  plaintiff  was  walking  eastwardly 
on  the  south  side  of  Cherry  street  in  the  City  of  Philadel- 
phia, and  when  he  reached  the  intersection  of  Seven- 
teenth and  Cherry  streets  he  was  hit  by  an  electric  truck 
of  the  defendant  company  and  severely  injured.  The 
plaintiff  alleges  the  driver  of  the  truck  failed  to  give 
proper  signals  of  its  approach  to  Cherry  street  as 
it  proceeded  along  Seventeenth  street,  he  did  not 
have  such  control  of  the  truck  that  it  could  be  brought 
to  a  stop  within  a  reasonable  distance,  and  the  truck 
was  driven  at  such  close  proximity  to  the  curb  of  Seven- 
teenth street  as  to  make  it  dangerous  and  a  menace  to 
persons  on  the  pavement.     The  plaintiff  testified  that 
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after  making  a  business  call  at  1726  Cherry  street,  he 
proceeded  east  on  the  south  side  of  Cherry  street  to  Sev- 
enteenth street,  which  he  intended  to  cross  for  the  pur- 
pose of  attending  to  a  business  affair  farther  east  on 
Cherry  street.  When  he  arrived  at  Seventeenth  street, 
he  looked  east,  south  and  north  and  saw  no  vehicle  ap- 
proaching. He  saw  a  limousine  car  standing  on  the  west 
side  of  Seventeenth  street  north  of  Cherry  street.  He 
stepped  back  about  two  steps,  so  that  he  could  see  beyond 
the  limousine,  and  saw  no  other  vehicle.  He  undertook 
to  cross  Seventeenth  street,  and  when  in  the  act  of  step- 
ping off  the  curb,  "one  foot  on  the  pavement  and  one  foot 
going  toward  the  street,"  he  was  hit  by  the  defendant's 
electric  truck.  He  was  about  two  feet  south  of  the  Cher- 
ry street  curb.  He  heard  no  sound  of  a  gong  or  other 
warning.  Ada  Allen,  plaintiff's  witness,  testified  that 
she  was  sitting  at  an  open  window  in  the  second  or  third 
house  on  Seventeenth  street  south  of  Cherry  street  and 
saw  the  truck  north  of  Cherry  street  coming  south  on 
Seventeenth  street,  that  it  did  not  give  any  warning 
signal  of  its  approach  to  the  latter  street,  that  after  it  had 
crossed  Seventeenth  street  it  ran  very  close  to  the  west 
curb  of  Seventeenth  street  and  hit  the  plaintiff  as  he  was 
stepping  off  the  pavement  and  carried  him  from  three 
to  five  feet  when  the  truck  stopped.  Virginia  Allen, 
plaintiff's  witness,  testified  that  from  a  window  she  saw 
the  plaintiff  coming  east  on  the  south  side  of  Cherry 
street,  and  when  he  was  in  the  act  of  stepping  from  the 
curb  into  Seventeenth  street  the  truck  ran  very  close  to 
the  edge  of  the  curb  and  caught  and  pinned  him  under  it. 
She  says  that  the  plaintiff  was  struck  by  the  front  wheel 
of  the  truck,  and  that  it  gave  *no  warning  signal  of  its 
approach  to  the  place  of  the  accident,  which  was  where 
the  crossing  would  be  if  there  had  been  any  crossing- 
stones  on  the  street.  One  of  the  defendant's  witnesses 
testified  that  she  was  going  north  on  the  pavement  on 
the  west  side  of  Seventeenth  street  and  met  the  plaintiff 
south  of  Cherry  street  walking  close  to  the  curbstone, 
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and  that  the  upper  part  of  the  truck  seemed  to  strike  him 
on  the  shoulder,  that  he  was  facing  south  at  the  time  he 
was  struck,  and  that  he  fell  between  the  front  and  rear 
wheels  and  was  south  of  the  rear  wheel  when  the  truck 
stopped,  which  was  about  three  feet  from  the  point  of 
the  collision.  She  also  testified  that  at  the  time  of  the 
accident  the  front  wheel  of  the  truck  seemed  to  be  almost 
touching  the  curb  of  the  pavement.  The  plaintiff  vas 
walking  in  the  same  direction  in  which  the  truck  was 
traveling.  The  driver  of  the  truck,  defendant's  witness, 
testified  that,  as  he  was  driving  south  on  Seventeenth 
street  and  was  north  of  the  house  line  of  Cherry  street, 
he  saw  the  plaintiff  at  the  southwest  corner  of  Seven- 
teenth and  Cherry  streets,  that  he  did  not  see  him  turn 
the  comer  on  Cherry  street  and  gave  no  further  atten- 
tion to  him  and  knew  nothing  of  him  until  the  accident 
occurred  south  of  Cherry  street. 

The  defendant  claims  that  the  accident  occurred  on 
the  west  side  of  Seventeenth  street  and  about  forty  or 
fifty  feet  south  of  the  line  of  the  Cherry  street  curb  and 
not  at  the  crossing  of  the  two  streets,  that  the  plaintiff 
came  in  contact  with  the  truck  between  its  front  and  rear 
wheels,  fell  under  the  truck  and  was  carried  from  three 
to  five  feet,  when  the  truck  stopped.  It  is  claimed  that 
at  the  time  of  the  collision  the  truck  was  not  being  oper- 
ated at  a  negligent  speed,  that  the  plaintiff  was  not 
struck  by  any  part  of  the  front  of  the  truck  nor  did  any 
part  of  the  truck  pass  over  him,  that  no  part  of  the  truck 
extended  over  the  Seventeenth  street  curb.  Several  wit- 
nesses were  called  by  defendant  and  they  contradicted 
the  testimony  of  the  plaintiff  as  to  where  and  how  the 
accident  occurred,  and  their  testimony  would  have  justi- 
fied a  finding  that  the  plaintiff  was  guilty  of  contributory 
negligence  and  absolved  the  defendant  from  any  negli- 
gent conduct  in  operating  the  truck  at  the  time  of  the 
accident.  The  learned  president  judge  of  the  court  be- 
low submitted  the  case  in  an  exhaustive  charge  in  which 
he  directed  attention  to  the  material  parts  of  the  testi- 
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inony  of  the  witnesses  on  both  sides  and  explained  fully 
and  correctly  the  duties  of  the  plaintiff  and  the  driver 
of  the  truck  as  they  approached  the  intersection  of  the 
streets.  In  concluding  the  charge  on  this  branch  of  the 
case  the  court  said :  "What  do  you  think  about  this  mat- 
ter? Do  you  think  that  Nadler  [the  driver  of  the  truck] 
handled  the  car  as  he  ought  to  have  done?  Do  you  think 
thsft  he  handled  it  as  a  man  of  ordinary  common  sense 
would?  If  he  did  not,  then,  if  Maynard  [the  plaintiff] 
was  clear  of  blame  in  the  matter  himself,  you  may  render  a 
verdict  in  the  plaintiff^s  favor.  If  Nadler  was  not  guilty 
of  negligence,  if  you  think  that  he  did  everything  that 
a  man  of  ordinary  common  sense  and  intelligence  would 
have  done  under  the  circumstances  to,  save  other  people 
from  harm,  your  verdict  ought  to  be  in  favor  of  the  de- 
fendant. And  your  verdict  ought  to  be  in  favor  of  the 
defendant  if  you  think  that  Mr.  Maynard  was  careless 
in  the  way  in  which  he  attempted  to  leave  the  curb  on 
the  west  side  of  Seventeenth  street  or  in  the  way  in  which 
he  approached  the  curb  on  the  west  side  of  Seventeenth 
street.  He  was  bound  to  give  some  attention  to  his  safe- 
ty, and  if  he  neglected  those  reasonable  precautions 
which  any  man  of- common  sense  would  have  taken,  and 
in  that  way  helped  to  bring  this  accident  about,  he  is  not 
entitled  to  one  cent  of  damages."  The  verdict  was  for 
the  plaintiff,  and  after  a  careful  examination  of  the  testi- 
mony we  are  not  convinced  that  it  was  not  sufficient  to 
justify  its  submission  to  the  jury  both  as  to  the  plaintiff's 
and  defendant's  negligence.  We  are,  therefore,  com- 
pelled to  affirm  the  judgment  which  was  entered  on  the 
verdict. 
Judgment  affirmed. 
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Forrest  t?.  Philadelphia  Rapid  Transit  Company, 

Appellant. 

Negligence — Death — Substitution  of  administratrix  as  plaintiff 
— Abatement — Laches — Waiver — Presumption — Trial  eight  years 
after  issue — Act  of  April  15, 1851,  P.  L.  669,  Sec.  18 — Construction 
— Practice,  C,  P. — Trial — Evidence, 

1.  Where  an  action  is  brought  for  personal  injuries  and  before 
the  trial  of  the  case  the  plaintiff  dies,  his  administratrix  may  be 
substituted  as  plaintiff  and  such  substitution  may  take  place  more 
than  one  year  after  the  death  of  the  decedent.  Section  18  of  the 
Act  of  April  15,  1851,  P.  L.  669,  authorizing  the  substitution  does 
not  fix  the  time  in  which  substitution  shall  be  made  and  the  court 
cannot  invade  the  province  of  the  legislature  and  fix  a  time  by 
construction. 

2.  The  usual  and  proper  practice,  where  unreasonable  delay  in 
prosecution  or  laches  is  urged  as  the  ground  for  abatement  of  a 
suit,  is  a  motion  or  rule  taken  by  defendant  and  not  objection 
to  testimony  on  the  trial  of  the  cause.  The  defendant  can  and 
may  waive  the  default  or  laches  and  go  to  trial  on  the  merits  and 
where  he  takes  no  steps  to  abate  the  action  until  the  plaintiff  has 
incurred  the  exi)ense  of  the  preparation  for  the  trial,  he  cannot 
at  the  trial  defeat  the  plaintiff's  right  to  recover  bir  objection  to 
evidence  of  her  authority  to  bring  suit. 

8.  In  an  action  to  recover  damages  for  personal  injuries,  it  ap- 
peared that  plaintiff  brought  suit  on  March  26,  1907,  for  injvRies 
sustained  in  July,  1906;  that  the  statement  was  ffled  and  a  rule 
to  plead  was  issued  on  June  8,  1907,  that  defendant  pleaded  "not 
guilty*'  on  June  17, 1907 ;  that  plaintiff  died  on  November  2,  1907, 
and  that  his  death  was  suggested  in  1915,  and  on  June  5,  1916,  his 
death  was  again  suggested  of  record  and  his  administratrix  was 
substituted  as  plaintiff;  that  at  the  trial  of  the  case,  defendant 
objected  to  the  admission  in  evidence  of  the  letters  of  adminis- 
tration on  the  theory  that  the  plaintiff's  right  to  be  substituted 
was  barred  because  not  asserted  within  one  year  after  the  decedent's 
death.    Held,  the  letters  were  properly  admitted  in  evidence. 

Negligence — Street  railways — Passenger  boarding  car — Premor 
iure  starting  —  Death  —  Conflicting  evidence  —  Case  for  jury  — 
Charge — Reference  to  statement  of  claim  not  offered  in  evidence — 
Erroneous  instructions — New  trial. 

4.  In  an  action  against  a  street  railway  company  to  recover  for 
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personal  injuries  sustained  by  plaintiff's  decedent  while  attempting 
to  board  one  oi  defendant's  cars,  the  x;ase  is  for  the  jury  where  the 
testimony  of  the  only  two  eyewitnesses  to  the  occurrence  was  in 
direct  conflict  as  to  whether  the  car  was  in  motion  or  still  at  the 
time  of  the  accident,  and  plaintiff's  witness  was  contradicted  by 
sign^  statements  made  by  deceased  and  his  witness  that  the  car 
was  in  motion. 

6.  Where  defendant  introduced  a  written  statement  by  deceased 
under  oath  to  the  effect  that  the  car  was  in  motion  when  he  at- 
tempted to  board  it,  the  trial  judge  erred  in  charging  that  the 
plaintiff  ''did  ten  months  and  thirteen  days  afterwards  swear 
to  another  paper  which  he  signed  by  making  his  mark,  that  paper 
being  the  statement  of  claim  in  this  case,  in  which  he  swore  that 
the  car  was  standing  still,"  where  the  statement  of  claim  had  not 
been  offered  in  evidence,  and  where  the  plaintiff  had  not  referred 
thereto  as  evidence  contradicting  the  signed  admission  of  the  de- 
ceased. 

6.  Where  there  was  no  evidence  that  the  affidavit  and  signature 
of  the  deceased  to  the  paper  offered  by  the  defendant  were  procured 
by  fraud,  coercion  or  undue  influence,  the  court  committed  reversi- 
ble error  in  refusing  to  so  charge  on  request  of  the  defendant. 

Argued  Jan.  11, 1918.  Appeal,  No.  193,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Philadelphia 
Co.,  March  T.,  1907,  No.  1928,  on  verdict  for  plaintiff,  in 
case  of  Indiana  Forrest,  Administratrix  of  the  Estate  of 
John  R.  Forrest,  deceased,  v.  Philadelphia  Rapid  Transit 
Company.  Before  Mestrbzat,  Potter,  Stewart,  Fra- 
ZBR  and  Walling,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Barratt,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  $4,000  and  judgment  thereon. 
Defendant  appealed. 

Errors  ussigned  were  answers  to  points  and  instruc- 
tions to  the  jury. 

Charles  H.  Edmunds,  for  appellant.— The  suit  having 
been  brought  by  John  R.  Forrest  in  his  lifetime,  the  right 
of  action  survived  to  his  personal  representative  immedi- 
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atelj  upon  his  decease;  and  as  she  was  not  substituted  as 
plaintiff  of  record  for  more  than  eight  years  after  his 
death,  the  Act  of  April  26, 1855,  P.  L.  309,  requiring  that 
actions  for  death  shall  be  brought  within  one  year  after 
death  and  not  thereafter  was  a  bar  to  recovery :  Fink  v. 
Garman,  40  Pa.  95;  Waring  Bros.  &  Co.  v.  Penna.  R.  R. 
Co.,  176  Pa.  172;  Ward,  Hough  &  Bailey  t.  Patterson,  46 
Pa.  372. 

The  trial  judge  erred  in  permitting  the  jury  to  consider 
the  fact  that  the  statement  of  claim  signed  by  the  de- 
ceased and  the  statement  signed  by  the  deceased  wete 
contradictory,  where  the  statement  of  claim  had  not  been 
offered  in  evidence :  Saunders  v.  P.  R.  T.  Co.,  240  Pa.  66 ; 
Jacoby  v.  N.  B.  &  Mercantile  Insurance  Co.  of  London 
&  Edinburgh,  10  Pa.  Superior  Ct.  366;  Burkholder  v. 
Plank,  69  Pa.  225 ;  Dialesantro  v.  Philadelphia  Co.,  47 
Pa.  Superior  Ct.  339. 

John  Martin  Doyle,  with  him  Eugene  Raymond,  for 
appellee :  The  suit  did  not  abate  for  want  of  due  prosecu- 
tion. 

Reference  by  the  trial  judge  to  the  plaintiff's  statement 
of  claim  was  not  error. 

Opinion  by  Mb.  Justice  Mbstbbzat,  June  3, 1918 : 
This  is  an  action  of  trespass,  brought  March  26, 1907, 
by  John  R.  Forrest  to  recover  damages  for  injuries  which 
he  sustained  by  treason  of  the  alleged  negligence  of  the  de- 
fendant company  in  July,  1906.  The  statement  was  filed, 
a  rule  to  plead  was  granted  June  3,  1907,  and  on  June 
17th  the  defendant  pleaded  "not  guilty."  The  plaintiff 
died  November  2,  1907,  and  in  October,  1915,  his  death 
was  suggested,  and  June  5, 1916,  his  death  was  again  sug- 
gested of  record  and  Indiana  Forrest,  his  administratrix, 
was  substituted  as  plaintiff.  In  the  statement  the  plain- 
tiff averred  that  the  defendant's  car  had  stopped  to  re- 
ceive passengers,  and,  when  he  was  attempting  to  board 
it,  it  prematurely  started,  throwing  him  to  the  ground 
Vol.  cjclxi — 25 
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and  causing  him  severe  injuries.  The  defendant  denied 
that  the  ear  stopped  and  claims  that  it  was  in  motion 
when  plaintiff  attempted  to  board  it.  This  was  the  issue 
of  fact  between  the  parties.  Tbe  trial  resulted  in  a  ver- 
dict for  the  plaintiff.  Judgment  having  been  entered  on 
the  verdict,  the  defendant  has  appealed. 

The  substituted  plaintiff  offered  in  evidence  at  the 
trial  the  letters  of  administration  granted  her,  which 
offer  was  objected  to  by  the  defendant  on  the  ground  that 
it  was  too  late  to  maintain  the  action,  in  other  words, 
that  the  suit  was  abated  by  delay  in  its  prosecution.  The 
objection  was  overruled  and  the  evidence  admitted.  De- 
fendant contends  that  as  an  action  for  death  must  be 
brought  within  one  year  after  the  death  and  an  action 
for  personal  injuries  within  two  years,  under  tbe  statutes, 
the  right  to  substitute  the  personal  representative  and 
prosecute  the  action  should  be  limited  to  one  year  after 
the  death  of  the  injured  party.  The  conclusive  reply  to 
this  argument  is  that  no  act  of  assembly  by  direct  pro- 
vision or  even  by  inference  requires  the  substitution  of 
the  personal  representative  to  be  made  within  one  year 
succeeding  the  injured  person^s  death.  It  is  a  matter 
solely  within  the  discretion  of  the  legislature,  and  hence 
the  courts  cannot  establish  such  limitation  by  construc- 
tion of  the  statutes  dealing  with  the  subject.  Section  18 
of  the  Act  of  April  15,  1851,  P.  L.  674,  authorizing  the 
substitution,  simply  provides  that  no  such  action  "shall 
abate  by  reason  of  the  death  of  the  plaintiff,  but  the  per- 
sonal representatives  of  the  deceased  may  be  substituted 
as  plaintiff  and  prosecute  the  suit  to  final  judgment  and 
satisfaction."  It  will  be  observed  that  no  time  within 
which  the  substitution  shall  be  made  is  fixed  by  the 
statute,  and  it  is  clear  that  we  cannot  and  should  not,  as 
claimed  by  the  appellant,  invade  the  exclusive  province 
of  the  legislature  and  do  so  by  construction. 

We  do  not  regard  the  present  case  as  ruled  in  appel- 
lant's favor  by  Waring  Bros.  &  Co.  v.  Pennsylvania  Raili- 
road  Company,  176  Pa.  172.    There,  the  summons  wa& 
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issued  in  1879,  and  no  further  steps  were  taken  in  the 
prosecution  of  the  case  until  1894  when  plaintiffs  filed 
a  statement  and  affidavit  of  claim  which  showed  that  the 
cause  of  action  had  originated  in  November,  1873,  about 
twenty-one  years  prior  to  filing  the  statement.  The 
court  made  absolute  the  defendant's  rule  to  strike  oflf  the 
statement  and  affidavit  and  entered  judgment  of  non 
pros,  because  of  the  laches  of  the  plaintiffs  in  proceeding 
with  the  cause.  We  sustained  this  action  of  the  Common 
Pleas,  holding  "the  judgment  was  within  the  power  and 
discretion  of  the  court  below  and  it  will  not  be  reviewed." 
The  ground  of  this  decision  is  stated  in  the  concluding 
part  of  the  opinion  of  Gebbn,  J.,  as  follows  (p.  180)  : 
"We  decide  this  case  upon  the  undoubted  power  of  the 
court  below  to  make  the  rule  of  practice  relating  to  this 
subject,  and  upon  the  necessarily  implied  power  to  grant 
the  same  relief  upon  motion  and  hearing,  which  the  de- 
fendant could  have  had  by  the  mere  act  of  its  counsel  in 
directing  the  prothonotary  to  enter  a  non  pros,  at  any 
time  after  three  months;  and  also  upon  the  further 
consideration  that  in  any  event,  and  in  the  best  aspect 
of  the  case  for  the  plaintiffs,  the  matter  was  within  the 
discretion  of  the  learned  court  below,  and  in  the  exer- 
cise of  that  discretion  the  decision  was  against  the 
plaintiffs." 

In  the  subsequent  case  of  Hillside  Coal  &  Iron  Co.  v. 
Heermans  et  al.,  191  Pa.  116,  this  court  sustained  the 
court  below  in  refusing  to  grant  a  judgment  of  non  pros, 
on  the  ground  of  laches  in  prosecuting  the  action  which 
was  brought  in  1881  and  the  motion  for  the  judgment 
was  made  in  1898  by  defendant  who  had  held  by  adverse 
possession  since  1872.  In  explaining  and  distinguishing 
the  Waring  case  Green,  J.,  who  wrote  the  opinions  in 
both  cases,  said,  inter  alia,  in  the  later  case  (p.  118) : 

"That  action  however  was  a  personal  action It 

was  also  the  fact  that  after  the  issue  and  service  of  the 
writ  of  summons  no  further  step  had  been  taken  until 
nearly  fifteen  years  later  when  for  the  first  time  the 
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plaintiff  filed  a  statement  and  affidavit  of  claim.  So 
that,  in  point  of  f act,  while  the  summons  was  issued  in 
November,  1879,  no  statement  of  the  plaintiff's  claim 
and  no  narr  was  filed  until  October,  1894.  There  was 
nothing  on  the  record  during  all  that  time  which  in- 
formed the  defendant  as  to  what  was  the  cause  of  action. 
When  the  statement  was  filed  it  appeared  that  the  cause 
of  action  arose  in  1873,  which  was  nearly  twenty-one 
years  before  the  ^atement  was  filed.  In  these  circum- 
stances and  for  the  reasons  appearing  in  the  opinion  we 
sustained  the  nonsuit  granted  by  the  court  below.  In 
the  present  case  none  of  these  features  is  found  except 

the  period  of  delay Defendants  were  immediately 

apprised  by  the  writ  of  summons,  which  was  served  upon 
them,  as  to  the  exact  character  of  the  demand  made 

upon  them The  granting  of  a  nonsuit  for  such  a 

cause  as  this  is  a  matter  within  the  discretion  of  the 
court  to  which  the  application  is  made.  We  attached 
importance  to  that  feature  in  the  Waring  case,  supra, 
and  think  we  should  do  so  here.  There  was  certainly  no 
abuse  of  discretion  in  refusing  the  nonsuit  in  this  case, 
on  the  contrary,  we  think  the  discretion  of  the  court  was 
wisely  exercised  in  the  rejection  of  the  application.'* 
I  Most  of  the  features  of  the  Heermans  case  distin- 
guishing it  from  the  Waring  case  are  to  be  found  in  the 
present  case.  Here,  Forrest  was  injured  in  July,  1906, 
the  action  was  brought  in  March,  1907,  the  statement  of 
claim  was  filed  June  3d,  and  a  plea  was  entered  June  17, 
1907.  It  is  true  that  the  plaintiff's  death  was  not  sug- 
gested until  about  eight  and  a  half  years  after  the  suit 
was  brought,  but  during  all  that  time  the  defendant  was 
fully  apprised,  by  the  record,  of  the  cause  of  action,  and 
could  prepare  to  meet  it.  Either  party  could  have  listed 
the  cause  for  trial.  In  the  Waring  case  the  statement 
was  not  filed  until  fifteen  years  after  the  summons  was 
issued,  and  it  was  nearly  twenty-one  years  after  the 
cause  of  action  originated  until  it  appeared  on  the  rec- 
ord, and  in  the  meantime,  so  far  as  the  record  disclosed. 


Digitized  by  VjOOQ IC 


FORREST  v.  PHILA.  R.  T.  CO.,  Appellant.        389 
1918.]  Opinion  of  the  Court 

the  (lefendant  was  ignorant  of  the  cause  of  action  and 
hence  could  not  prepare  his  defense.  The  usual  and 
proper  practice,  as  appears  by  the  reported  cases  on  the 
subject,  where  unreasonable  delay  or  laches  is  urged  as 
the  ground  for  abatement  of  the  suit,  is  a  motion  or  rule 
taken  by  defendant  and  not  objection  to  testimony  on 
the  trial  of  the  cause.  The  defendant  can  and  may  waive 
the  default  or  laches  in  the  prosecution  of  the  action  and 
go  to  Jtrial  on  the  merits,  and  it  is  not  too  much  to  assume 
that  he  does  so  where  he  takes  no  steps  to  abate  the  ac- 
tion until  the  plaintiff  has  incurred  the  expense  of  the 
preparation  of  the  trial  and  the  cause  is  before  the  court 
and  jury  for  hearing  and  determination.  Promptness  by 
both  parties  in  asserting  their  legal  rights  is  expected  and 
should  be  required.  If  at  any  time  the  defendant  com- 
pany in  the  present  case  thought  the  action  had  been 
abandoned,  it  should  have  pursued  the  established  prac- 
tice and  moved  the  court  or  taken  a  rule  to  abate  it,  and 
not  sought  to  accomplish  that  result  by  waiting  until 
the  case  was  listed  for  trial  and  was  being  heard  by  the 
court  on  its  merits. 

We  think  there  is  a  clear  and  controlling  distinction 
between  the  facts  of  the  Waring  case  and  the  case  at  bar, 
and  we  think  the  court  did  not  commit  error  in  admit- 
ting in  evidence  the  letters  of  administration  granted  the 
substituted  plaintiff,  and  declining  to  hold  that  the 
action  was  abated  by  undue  delay  in  its  prosecution. 

It  is  contended  by  appellant  that,  if  the  question  con- 
sidered above  is  ruled  in  favor  of  the  appellee,  the  case 
should  be  reversed  with  a  venire  for  errors  committed  by 
the  court  on  the  trial  of  the  cause.  We  agree  with  the 
appellant  that  the  case  was  for  the  jury.  There  was  but 
a  single  witness  produced  on  either  side  who  saw  the  ac- 
cident. The  plaintiff's  witness  testified  that  the  car  was 
at  rest  when  the  deceased  attempted  to  enter  it,  and  the 
witness  for  the  defendant  testified  that  it  was  in  motion. 
In  further  contradiction  of  the  plaintiff's  witness  the 
defendant  introduced  statements  made  bv  the  deceased 
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and  his  witness  that  the  car  did  not  stop  but  was  in 
motion  at  the  time  the  deceased  attempted  to  board  it. 
The  credibility  of  the  witnesses  was  clearly  for  the  jury, 
and  the  court  was  required  to  submit  it. 

We  think  the  learned  judge  below  erred  in  that  part 
of  his  charge  wherein,  referring  to  the  statement  of  For- 
rest, he  said  that  "he  [Forrest]  did,  ten  months  and  thir- 
teen days  afterward,  swear  to  another  paper,  which  he 
signed  by  making  his  mark,  that  paper  being  the  state- 
ment of  claim  in  this  case  in  which  he  swore  that  the  car 
was  standing  still."  This,  as  is  apparent,  was  most  preju- 
dicial to  the  defendant,  and  was  directing  the  attention  of 
the  jury  to  evidence  that  had  not  been  offered  and  was  not 
before  them ;  and,  so  far  as  the  record  discloses,  the  plain- 
tiff had  not  adverted  to  the  affidavit  as  evidence  contra- 
dicting the  statement  of  the  deceased  and  in  support  of 
her  claim.  Whether  the  statement  of  claim  would  have 
been  competent  if  offered  for  the  purpose  of  contradict- 
ing the  statement  of  the  deceased  is  not  before  us  and 
need  not  be  decided. 

The  appellee  has  not  pointed  out  and,  so  far  as  we  can 
ascertain  from  the  record,  there  is  no  evidence  that  the 
affidavit  and  signature  of  the  deceased  to  the  statement 
were  procured  by  fraud,  coercion,  or  undue  influence, 
and  hence  the  eighth  assignment  of  error  must  be  sus- 
tained. Without  referring  to  the  several  assignments, 
we  have  considered  the  controlling  questions  in  the  case, 
and,  for  the  reasons  stated,  the  judgment  is  reversed  with 
a  venire  facias  de  novo. 
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Hon — Answers   representations   not  warranties — Impersonation  — 
Evidence — Burden  of  proof — Shifting  of  burden. 

1.  On  appeal  from  a  judgment  on  a  verdict  for  plaintiff  in  an 
action  brought  by  a  husband  on  the  insurance  policy  of  his  de- 
ceased wife,  there  was  no  dispute  about  the  fact  of  the  death  of 
the  insured  or  that  satisfactory  proofs  of  death  had  been  fur- 
nished; but  defendant  alleged  false  representations  in  the  appli- 
cation for  the  policy  by  the  plaintiff  and  his  wife  as  to  the  physical 
condition  of  the  wife  and  the  fraudulent  substitution  of  another 
woman  in  good  health  for  the  plaintiff's  wife  at  the  examination 
made  by  the  defendant's  medical  examiner.  A  witness  testified 
that  he  knew  the  plaintiff's  wife  and  saw  her  undergo  examination 
by  the  insurance  company's  physician.  In  an  affidavit  filed  by  the 
defendant  in  support  of  a  motion  for  a  new  trial,  the  witness  stated 
that  his  testimony  in  regard  to  the  examination  of  deceased  was 
false,  and,  at  a  hearing  for  the  purpose  of  taking  depositions,  the 
witness  admitted  that  he  stated  what  was  averred  in  the  affidavit, 
but  swore  that  all  his  evidence  at  the  trial  was  true  and  correct; 
the  evidence  of  the  witness  was  cumulative  and  the  lower  court 
refused  a  new  trial.  Held,  that  the  lower  court  had  not  abused  its 
discretion. 

2.  To  instruct  a  jury  that  a  fact  must  be  established  by  the 
weight  of  evidence  is  not  equivalent  to  saying  that  it  must  be  es- 
tablished by  clear  and  satisfactory  evidence. 

3.  Where  the  answers  to  the  questions  addressed  to  the  insured 
stated  in  effect  that  the  insured  was  in  good  health  and  that  she 
never  had  any  serious  illness  or  disease,  and  where  it  further  ap- 
peared that  at  the  time  the  answers  were  made  and  for  some  time 
prior  thereto,  the  insured  was  suffering  from  heart  disease,  but 
where  there  was  further  evidence  that  the  insured  was  unable  to 
write,  understand  or  read  the  English  language,  and  that  plain- 
tiff had  only  a  limited  knowledge  thereof,  and  that  he  acted  as 
interpreter  for  the  insured  and  that  the  agent  for  the  insurance 
company  wrote  down  other  answers  than  those  dictated  to  him  by 
the  plaintiff,  the  trial  judge  should  have  unqualifiedly  affirmed  a 
point  to  the  effect  that  the  burden  was  upon  the  plaintiff  to  estab- 
lish the  fraud  of  the  insurance  agent  by  clear  and  satisfactory  evi- 
dence, and  it  was  not  sufficient  to  instruct  the  jury  that  the  bur- 
den was  upon  the  plaintiff  to  establish  that  fact  by  a  fair  pre- 
ponderance of  the  testimony. 

4.  If  the  evidence  to  sustain  an  insurance  company's  charge  of 
fraudulent  impersonation  be  sufficient  in  kind  and  character  to 
carry  a  reasonable  degree  of  conviction,  then  the  burden  of  pro- 
ducing counterproof  shifts ;  and,  after  plaintiff  presents  his  testi- 
mony upon  the  issue,  it  is  ior  the  jury  to  say  which  side  the  pre- 
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ponderance  of  evidence  favors,  determining  the  point  in  contro- 
versy accordingly. 

5.  If  the  proof  of  impersonation  be  insuficient  in  character  or 
does  not  carry  conviction,  then  there  is  no  shifting  of  the  burden ; 
for  a  failure  to  sustain  the  burden  originally  assumed  results,  and 
the  finding  on  the  point  involved  should  be  against  defendant; 
even,  however,  should  the  jury  find  the  evidence  in  equilibrium,  its 
decision  should  be  against  the  defendant;  for  the  latter  has  not 
sustained  the  burden  of  proof. 

6.  Where  the  identity  of  the  deceased  as  the  insured  was  not 
denied,  but  the  substitution  of  another  person  at  the  medical  exami- 
nation held  piior  to  issuing  the  policy  in  suit  was  alleged,  and 
where  the  court  charged  the  jury  that  they  must  decide  as  to  the 
preponderance  of  the  evidence  and  if  the  fair  weight  of  it  upon 
the  question  of  fraudulent  substitution  favored  defendant,  they 
should  render  their  verdict  accordingly,  the  defendant  was  suffi- 
ciently protected,  it  was  not  entitled  to  instructions  to  the  effect 
that  the  burden  was  upon  the  plaintiff  to  prove  that  the  insured 
was  the  person  who  was  examined  by  the  physician. 

7.  Where  the  insurance  policy  provided  that  the  answers  to  the 
questions  should  be  representations,  not  warranties,  the  plaintiff 
was  not  necessarily  precluded  from  recovery  because  the  attention 
of  the  insurance  company  was  not  called  to  the  incorrect  answers 
appearing  upon  the  copy  of  the  application  which  was  made  a  part 
of  the  policy  delivered  to  the  insured,  where  there  was  evidence 
that  the  plaintiff  and  his  wife  were  illiterate  and  that  the  wife  had 
no  knowledge  of  the  ailment  from  which  defendant  alleged  she 
was  suffering  and  of  the  alleged  misconduct  of  the  defendant's 
agent  in  erroneously  transcribing  the  answers. 

8.  Where  the  defendant  requested  the  court  to  charge  the  jury 
that  it  was  the  duty  of  the  insured  to  call  the  attention  of  the 
insurance  company  to  any  incorrect  answers  written  in  the  appli- 
cation by  the  defendant's  agent  and  that  as  there  was  a  failure 
so  to  do,  the  plaintiff  was  estopped  from  taking  advantage  of  the 
policy  in  suit  and  the  verdict  must  be  for  the  defendant,  the 
court  should  not  have  stated  in  refusing  the  point  that  the  appli- 
cant was  a  foreigner  who  could  not  read,  write  or  speak  the  Eng- 
lish language  and  her  husband  could  only  write  and  read  the 
English  language  imperfectly,  and  that  they  trusted  and  confided 
in  the  agent  of  the  defendant  to  correctly  write  down  their  respec- 
tive answers,  as  these  facts  were  not  admitted  and  the  question  of 
their  existence  should  have  been  submitted  to  the  jury;  but  the 
refusal  of  the  point  as  drawn  was  not  reversible  error,  as  it  re- 
quested the  court  to  give  binding  instructions  for  defendant. 

9.  Where'  a  witness  for  the  insured,  a  physician  who  had  ex- 
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amined  the  insured  prior  to  the  issuance  of  the  policy^  testified 
that  she  had  a  heart  murmur,  that'  it  was  so  pronoimced  it  could 
be  detected  by  the  use  of  the  ear  without  the  stethoscope  and  thai 
he  had  no  difficulty  in  detecting  this  murmur,  it  was  not  reversible 
error  to  refuse  to  permit  the  witness  to  answer  a  question  "was  her 
condition  at  that  time  such  that  a  doctor,  using  ordinary  care  in 
making  a  medical  examination,  would  have  discovered  this  heart 
murmur,"  although  the  evidence  sought  to  be  elicited  was  relevant, 
as  bearing  upon  the  question  whether  the  real  Mary  Suravitz  (the 
insured)  was  the  woman  examined,  as  the  answer  of  the  doctor  to 
the  other  questions  could  only  mean  that  a  doctor  using  ordinary 
care  in  making  a  medical  examination  would  have  discovered  the 
heart  murmur,  and  the  ruling  was  therefore  harmless. 

10.  Where  it  appeared  that,  at  the  trial  under  review,  the  phy- 
sician, who  had  examined  the  plaintiff's  wife  prior  to  the  issu- 
ance of  tlie  insurance  policy,  testified  he  told  plaintiff  his  wife 
had  heart  disease;  and  counsel  for  plaintiff  asked  the  witness 
whether  he  recalled  whether  his  testimony  was  different  from  what 
it  was  at  the  last  trial,  and  if  he  had  not  said  at  the  last  trial 
that  **I  simply  told  the  plaintiff  his  wife  was  very  sick  and  ought  to 
be  in  the  hospital"?  and  thereupon  the  witness  answered  "Yes,"  it 
was  reversible  error  to  refuse  to  permit  the  defendant  to  introduce 
in  evidence  the  record  of  the  testimony  of  the  witness  at  the  former 
trial  for  the  purpose  of  showing  that  the  testimony  was  not  incon- 
sistent with  that  given  at  the  trial  under  review,  as  the  credibility 
of  this  important  witness,  who  was  in  a  position  to  know  more  about 
the  actual  condition  of  the  health  of  the  insured  than  any  one  else, 
was  laid  open  to  substantial  attack,  and  particularly  where  plaintiff, 
after  introducing  the  oral  evidence  referred  to,  was  permitted  to 
place  in  evidence  a  part  of  the  record  of  the  /ormer  trial  depended 
upon  by  him,  showing  the  physician's  testimony  as  to  what  he  told 
the  plaintiff  concerning  his  wife's  health. 

11.  Where  the  evidence  showed  that  the  defendant  had  ample 
grounds  for  suspecting  the  good  faith  of  the  plaintiff's  case,  but 
where  defendant  relied  largely  upon  allegations  of  fraud  supported 
by  circumstantial  evidence,  the  case  was  for  the  jury  and  the  re- 
fusal of  the  court  to  direct  a  verdict  for  defendant  was  not  error. 

Argued  Feb.  25, 1918.  Appeal,  No.  87,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  Lackawanna  Co., 
Oct.  T.,  1910,  No.  505,  on  verdict  for  plaintiff,  in  case  of 
Jacob  Suravitz  v.  Prudential  Insurance  Company  of 
America.  Before  Brown,  C.  J.,  Potter,  Stewart, 
MoscHZiSKER  and  Walung,  JJ.     Reversed. 
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Assumpsit  on  a  policy  of  life  insurance.  Before  Max- 
well, P.  J.,  specially  preisiding. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court 
and  in  Suravitz  v.  Prudential  Insurance  Company,  244 
Pa.  582. 

Verdict  for  plaintiff  for  f 2,040  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  in  refusing  a  new  trial,  answers 
to  points,  instructions  to  the  jury  and  rulings  on  evi- 
dence. 

A.  A.  Vashurg^  for  appellant. — The  testimony  of  the 
witness  Stephen  Glinsky  was  material  to  the  plaintiff's 
ca^e  and  in  view  of  his  contradictory  statements,  he  was 
so  unreliable  that  the  lower  court  should  have  granted  a 
new  trial :  Smith  v.  Times  Pub.  Co.,  178  Pa.  481;  Mix  v. 
North  American  Co.,  209  Pa.  636;  Gilmer  v.  Kennon, 
131  U.  S.  22 ;  Stephens  v.  Gunzenhauser,  27  Pa.  Superior 
Ct.  417;  Peterson  v.  Atlantic  City  R.  R.  Co.,  177  Pa. 
335;  Schrimpton  v.  Bertolet,  155  Pa.  638;  Com.  v.  Rud- 
dy, 19  Pa.  C.  C.  321 ;  Shanahan  v.  Agricultural  Ins.  Co., 
6  Pa.  Superior  Ct.  65 ;  O'Bryan  v.  Bowers,  10  Pa.  C.  C. 
254. 

The  burden  was  upon  the  plaintiff  to  satisfy  the  jury 
by  clear  and  satisfactory  evidence  that  the  answers  to 
the  medical  questions  in  the  application  were  incorrectly 
written  by  the  agent  and  the  court  should  have  unquali- 
fiedly so  charged  the  jury  as  requested  in  defendant's 
third  point;  and  it  was  net  suflQcient  to  instruct  the  jury 
that  the  plaintiff  must  establish  the  fact  by  a  fair  pre- 
ponderance of  the  testimony :  Penna.  R.  R.  Co.  v.  Shay, 
82  Pa.  198;  Williamson  v.  Carpenter,  205  Pa.  164;  Key- 
stone Axle  Co.  V.  Leyda,  188  Pa.  322;  White  v.  Black, 
14  Pa.  Superior  Ct.  459;  Thorn,  McFarlane  &  Co.  v. 
Warfflein,  100  Pa.  519;  Young  v.  Edwards,  72  Pa.  257; 
Jessop  V.  Ivory,  158  Pa.  71;  Replogle  v.  Singer,  19  Pa. 
Superior  Ct.  442;    SutcVs  Estate   (1),  201  Pa.  305; 
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Ogden  V.  P.  &  W.  C.  Traction  Co.,  202  Pa.  480 ;  Miller  t. 
Wise,  33  Pa.  Superior  Ct.  589;  Miller  v.  Interstate  Cas- 
ualty Co.  of  N.  Y.,  17  Pa.  Superior  Ct.  360;  Thomas  & 
Sons  V.  Loose,  Seaman  &  Co.,  114  Pa.  35 ;  Keeler  v.  De- 
Witt,  24  Pa.  Superior  Ct.  463;  Beckett  t.  Allison  et  al., 
188  Pa.  279;  Claybaugh  v.  Goodchild,  135  Pa.  421; 
Guernsey  t.  Froude,  13  Pa.  Superior  Ct.  405. 

The  trial  judge  erred  in  charging  the  jury  that  the  bur- 
den of  proof  was  upon  the  defendant  to  show  that  the 
plaintiff  fraudulently  substituted  another  woman  who 
impersonated  his  wife  for  the  medical  exifmination  of  the 
defendant:  Quirk  v.  Metropolitan  Life  Ins.  Co.,  12  Pa. 
Superior  Ct.  250. 

It  was  error  to  refuse  to  charge  the  jury  as  requested 
in  defendant's  thirteenth  point  to  the  effect  that  even  if 
the  agent  did  not  correctly  write  down  the  answers  to  the 
questions  relating  to  the  health  of  the  insured,  as  the 
insured  had  a  copy  of  the  application,  it  was  the  duty  of 
the  insured  to  call  the  attention  of  the  company  to  any 
incorrect  answers  therein ;  and  as  they  failed  to  do  so, 
the  plaintiff  was  estopped  from  taking  advantage  of  the 
insurance  policy  obtained  upon  the  basis  of  this  applica- 
tion :  Einker  v.  ^tna  Life  Ins.  Co.  of  Hartford,  214  Pa. 
608;  N.  Y.  Life  Ins.  Co.  v.  Fletcher,  H7  U.  S.  519; 
Greenfield's  Est.,  14  Pa.  489. 

Vharles  P.  O'Malley,  of  Knapp,  O'Malley,  Hill  d  Hwr- 
ris,  with  him  P.  L.  Walsh,  for  appellee. — The  refusal  of 
the  court  to  grant  a  new  trial  was  not  an  abuse  of  discre- 
tion. 

The  answer  of  the  court  to  defendant's  third  point 
complained  of  in  the  second  assignment  of  error  was 
right :  Fidelity  Title  &  Trust  Co.  v.  Metropolitan  Life 
Ins.  Co.,  64  Pa.  Superior  Ct.  361 ;  Smith  v.  Farmers  & 
Mechanics  Mutual  Fire  Ins.  Co.,  89  Pa.  287. 

The  court  properly  charged  the  jury  that  the  burden 
of  proving  the  fraudulent  substitution  of  another  woman 
for  the  insured  at  the  medical  examination  was  upon  the 
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defendant:  Pocono  Spring  Water  Ice  C6.  v.  American 
Ice  Co.,  214  Pa.  640 ;  Quirk  t.  Metropolitan  Life  Ins.  Co., 
12  Pa.  Superior  Ct.  250 ;  Feinberg  v-  New  York  Life  Ins. 
Co.,  256  Pa.  61;  Clark  v.  Metropolitan  Life  Insurance 
Co.,  62  Pa.  Superior  Ct.  192;  Miller  v.  National  Casu- 
alty Co.,  62  Pa.  Superior  Ct.  417;  Fisher  t.  Life  Asso., 
188  Pa.  1. 

The  refusal  of  the  court  to  aflfirm  the  defendant's  third 
point  for  charge  as  complained  of  in  the  fourth  assign- 
ment of  error  was  proper,  as  the  point  asked  in  eflfect  for 
binding  instrifctions  in  favor  of  the  defendant :  Suravitz 
V.  Prudential  Insurance  Co.,  244  Pa.  582 ;  Kister  v.  Leb- 
anon Mutual  Life  Ins.  Co.,  128  Pa.  553;  Mullen  v.  The 
Union  Central  Life  Ins.  Co.,  182  Pa.  150;  Josiah  Dow- 
ling  V.  Merchants  Ins.  Co.,  168  Pa.  234 ;  Lueders'  Execu- 
tor V.  Hartford  Life  &  Annuity  Ins.  Co.,  12  Fed.  Repr. 
465 ;  Michigan  Mutual  Life  Ins.  Co.  v.  Leon,  138  Indiana 
636;  Donnelly  v.  Cedar  Rapids  Ins.  Co.,  70  la.  693; 
Kansas,  Etc.,  Ins.  Co.  v.  Central  National  Bank  of  Ells- 
worth, 57  Pac.  Repr.  524 ;  German  Ins.  Co.  v.  Horan,  15 
Ky.  L.  Rep.  208;  Baker  v.  Ohio  Farmers'  Ins.  Co.,  70 
Mich.  199 ;  O'Rourke  v.  John  Hancock  Mutual  Life  Ins. 
Co.,  30  N.  Y.  Supp.  215. 

Opinion  by  Mr.  Justice  Moschziskbr,  June  3, 1918 : 
This  is  an  action  on  a  policy  of  insurance  issued  by  de- 
fendant company  on  the  joint  lives  of  Jacob  Suravitz 
and  Mary,  his  wife;  the  latter  died  and  the  former 
brought  the  present  suit,  wherein  he  recovered  a  verdict 
upon  which  judgment  was  entered  in  his  favor;  defend- 
ant has  appealed. 

There  is  no  dispute  about  the  fact  of  Mary  Suravitz's 
death,  or  that  plaintiff  furnished  satisfactory  proofs 
thereof.  The  contest  turns  upon  two  controlling  de- 
fenses: (1)  Alleged  misrepresentations,  in  the  applica- 
tion for  the  policy,  by  plaintiff  and  his  wnfe  of  the  lat- 
ter's  physical  condition.  (2)  Fraudulent  substitution  of 
another  woman,  in  good  health,  for  plaintiff's  wife,  at  the 
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examination  made  by  defendant's  medical  examiner.  In 
most  part,  the  errors  alleged  concern  rulings  on  evidence 
and  instructions  to  the  jury  relevant  to  the  issues  thus 
raised. 

Since  there  have  been  three  trials  of  the  present  cause 
already  and  it  now  becomes  our  duty  to  order  a  fourth, 
we  shall  discuss  the  several  assignments  of  error  more 
elaborately  than  might  otherwise  be  necessary,  hoping 
in  this  way  to  aid  in  bringing  the  case  to  a  final  determi- 
nation. 

A  man  named  Glinsky  testified  that  he  knew  Mary 
Suravitz  and  actually  saw  her  undergo  examination  by 
the  insurance  company's  doctor.  It  was  alleged  in  an 
affidavit  filed  by  defendant,  in  support  of  a  motion  for  a 
new  trial,  that,  after  verdict,  this  witness  had  stated 
his  testimony  in  regard  to  the  examination  of  deceased 
was  false.  A  hearing  was  fixed  to  take  depositions,  and 
Glinsky,  while  he  admitted  having  stated  what  was 
averred  in  the  affidavit,  swore  all  his  evidence  at  the  trial 
was  correct  and  true.  We  agree  with  the  court  below 
that  the  man  under  discussion  is  "not  a  very  reliable  per- 
son" ;  and,  considering  the  trial  judge's  belief  that  "Glin- 
sky was  an  important  witness  for  the  plaintifif,"  that  tri- 
bunal might  well  have  refused  to  enter  judgment  on  the 
verdict.  However,  in  view  of  the  fact  that  the  testimony 
in  question  is  merely  cumulative,  we  are  disinclined  to 
hold  the  refusal  of  a  new  trial  an  abuse  of  discretion  con- 
stituting reversible  error.  The  first  assignment  is  over- 
ruled. 

Consideration  of  the  second  assignment  calls  for  pre- 
liminary notice  of  certain  relevant  facts  and  principles 
of  law.  The  application  attached  to  the  policy  contains 
questions  addressed  to  Mary  Suravitz  and  answers  there- 
to, inter  alia,  as  follows:  "Q.  Are  you  in  good  health? 
A.  Yes."  "Q.  Have  you,  so  far  as  you  know,  ever  had 
any  serious  illness  or  disease?  A.  No."  If  believed, 
th^  evidence  produced  by  defendant,  professional  and 
otherwise,  shows  rather  conclusively  that,  when  these 
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answers  were  made,  Mrs.  Suravitz  "was,  and  for  some 
time  had  been,  suffering  from  a  pronounced  form  of  heart 
disease,  and  plaintiff  admits  that  his  wife  had,  a  short 
while  previous  to  the  examination,  been  ill  in  the  hos- 
pital with  pneumonia ;  but  plaintiff  contends,  as  he  did 
in  his  statement  of  claim  and  at  trial,  that,  at  the  time 
the  application  was  filled  out,  Mrs.  Suravitz  was  unable 
to  speak,  understand,  read  or  write  the  English  language, 
that  his  own  knowledge  thereof  was  very  limited,  that  he 
acted  as  interpreter,  that  the  agent  of  the  insurance  com- 
pany wrote  down  the  answers,  and,  finally,  that,  in  so 
doing,  the  latter  "falsely,  fraudulently,  negligently,  mis- 
takenly and  carelessly"  inscribed  answers  other  than 
those  dictated  to  him.  For  example,  plaintiff  denies  his 
wife  answered  "Yes"  to  the  first  and  "No'^  to  the  second 
of  the  above  recited  questions ;  to  the  first,  he  avers  "Mary 
Suravitz  made  answer  that,  in  so  far  as  she  knew,  she 
was  in  good  health,  or  words  to  that  effect,"  and  to  the 
second,  "she  replied  she  had  not  any  serious  illness  that 
she  knew  of,  [but]  that  in  1908  she  was  ill  and  was  in 
Lackawanna  State  Hospital  [with]  what  doctors  told 
her  was  a  severe  cold,  but  she  understood  that  she  was 
cured  and  better."  The  defendant,  in  its  pleadings  and 
at  trial,  denied  all  allegations  of  fraud  or  mistake,  on 
the  part  of  its  ageiit,  in  connection  with  the  application 
or  otherwise. 

The  contract  in  suit  provides  that  the  answers  in  the 
application  are  representations,  not  warranties;  there- 
fore, these  issues,  among  others,  arose:  (1)  Did  Mrs. 
Suravitz  have  heart  disease?  (2)  If  so,  did  she  know  it 
when  she  made  the  representations  to  the  insurance  com- 
pany concerning  her  health? 

When  the  company  put  in  its  testimony  tending  to 
show  that  Mrs.  Suravitz  had  the  disease  in  question,  this 
evidence,  together  with  the  answers  upon  the  application, 
mac^e  out  a  prima  facie  case  for  defendant,  which,  unre- 
plied  to,  if  believed  by  the  jury,  would  have  entitled  it  to 
a  verdict.     As  already  shown,  plaintiff  undertook  to  an- 
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swer  this  defense  in  part  by  proof  of  certain  facts  tend- 
ing to  show  that  defendant's  agent  mistakenly,  fraudu- 
lently and  incorrectly  filled  in  the  blank  application. 
When  plaintiff  stood  upon  this  reply,  owing  to  its  na- 
ture (as  involving  fraud  and,  in  effect,  an  attempt  to 
change  an  integral  part  of  the  contract  in  suit),  the  bur- 
den was  upon  him  to  sustain  it,  not  only  by  preponder- 
ating evidence,  but  by  preponderating  evidence  of  a  cer- 
tain kind,  character  or  quality,  which  is  not  over-stated 
by  the  phrase  "clear  and  satisfactory  evidence":  See 
opinion  by  Mr.  Justice  Walling  in  Pusic  v.  Salak, 
handed  down  simultaneously  herewith. 
Y^  The^assignment  in  hand  complains  of  an  answer  made 
by  the  trial  judge  to  one  of  defendant's  points  for  charge, 
which  deals  with  the  character  of  evidence  received,  as 
follows :  "If  the  jury  find  that  Mary  Suravitz,  when  the 
application  in  this  case  was  made,  was  suffering  from  a 
form  of  heart  disease  incurable  in  its  nature,  and  that 
she  knew  she  was  suffering  from  this  disease,  but  stated 
that  she  was  in  good  health,  then  the  verdict  must  be  for 
the  defendant;  and  the  burden  is  upon  the  plaintiff  to 
satisfy  the  jury  by  clear  and  satisfactory  evidence  that 
the  answers  were  incorrectly  written  by  the  agent  in  the 
application.  Answer:  This  is  aflRrmed.  In  other 
words,  we  say  to  you,  in  connection  with  afftrming  this 
point,  that,  the  plaintiff  alleging  that  the  answers  in 
these  two  applications  are  not  correctly  written  down, 
the  burden  is  upon  the  plaintiff  to  establish  that  fact  by 
the  fair  preponderance  of  the  testimony,  or  weight,  as  we 
call  it.     That  is  stated  in  this  point  and  we  affirm  it.'' 

Thus  it  will  be  seen  that,  while  the  above  request  has 
to  do  with  the  quality  of  evidence  required  for  the  pur- 
pose therein  stated,  the  answer  departs  from  that  field 
and  deals  with  the  subject  of  the  ultimate  weight  of  the 
evidence,  not  its  kind  or  character.  Not  only  is  the  an- 
swer guilty  of  this  material  departure,  but  it  informs  tho 
jury  in  unmistakable  language  that  the  request  was  in- 
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teuded  to  cover  the  subject  of  the  weight  of  the  evidence, 
which,  as  just  pointed  out,  it  was  not. 

As  stated  by  KiCB,  P.  J.,  in  Taylor  v.  Paul,  6  Pa.  Su- 
perior Ct.  496,  501,  "To  instruct  the  jury  that  a  fact  must 
be  established  by  ^the  weight  of  the* evidence,'  is  not 
equivalent  to  saying  that  it  must  be  established  by  ^clear 
and  satisfactory  evidence'";  defendant  requested  and 
was  entitled  to  the  latter  instruction,  which  it  did  not 
get.  On  the  contrary,  the  answer,  as  phrased,  practi- 
cally nullified  the  whole  purpose  of  the  request  as  drawn ; 
while  in  form  an  affirmance,  in  substance  and  effect  it 
was  almost  tantamount  to  a  denial  thereof.  To  say  the 
least,  the  answer  was  not  responsive  to  the  request 
(Waynesboro  M.  F.  I.  Co.  v.  Creaton,  98  Pa.  451,  453) ; 
and,  in  a  case  such  as  the  one  before  us,  this  was  harm- 
ful error;  therefore,  the  second  assignment  is  sustained. 

As  to  the  allegations  that  "plaintiff  substituted  an- 
other woman,  not  his  wife,  and  introduced  her  to  the  [in- 
surance company's]  doctor  as  his  wife,  and  caused  her, 
instead  of  his  wife,  to  be  examined  by  the  doctor,"  the 
trial  judge  instructed  that  the  burden  was  upon  defend- 
ant to  prove  these  charges;  the  latter,  in  the  third  as- 
signment, contends  this  was  error,  and  that,  in  the  first 
instance,  the  burden  was  on  plaintiff  to  prove  Mary  Sura- 
vitz  was  in  fact  the  i)erson  examined. 

Of  course,  where  the  fact  is  contested,  the  burden  is 
always  on  the  plaintiff  to  show  that  the  person  whose 
death  is  proved  was  the  person  insured.  Here,  however, 
it  is  not  contended  either  that  Mary  Suravitz  was  not  the 
person  who  died  or  was  not  the  person  insured,  but  that, 
when  the  medical  examination  was  made,  plaintiff  de- 
liberately substituted  another  woman  in  her  place.  This 
is  an  affirmative  defense  of  fraud  upon  the  insurance 
company,  involving  the  allegation  of  the  existence  of 
specific  facts,  which  defendant  assumed  the  burden  of 
proving  by  a  preponderance  of  clear  and  satisfactory  evi- 
dence. 

The  burden  of  establishing  facts  by  such  character  of 
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proofs  as  the  law  demands^  and  the  weight  of  the  evi- 
dence, always  rests  upon  the  party  asserting  them ;  al- 
though, as  to  the  necessity  for  producing  evidence,  the 
burden  of  proof  may  shift  from  time  to  time  in  the  course 
of  trial.  When  the  proofs  are  all  in,  and  the  case  is  ripe 
for  determination,  it  becomes  a  matter  of  weighing  the 
evidence;  and  this  is  for  the  jury,  under  proper  instruc- 
tions. If  there  is  a  conflict  on  a  material  matter  of  fact, 
and  it  be  decided  that  the  preponderance  of  the  evidence 
does  not  lie  with  the  party  who  alleged  the  affirmative, 
then  the  burden  of  proof  has  not  been  sustained  by  such 
party,  and,  in  the  performance  of  its  duty,  the  jury  must 
find  against  him. 

In  other  words,  applying  the  rules  just  stated  to  a  case 
like  the  present,  if  the  evidence  to  sustain  defendant's 
charge  of  inpersonation  be  sufficient  in  kind  and  char- 
acter to  carry  a  reasonable  degree  of  conviction,  then  the 
burden  of  adducing  counter-proof  shifts,  and,  after  plain- 
tiff presents  his  testimony  upon  the  issue,  it  is  for  the 
jury  to  say  which  side  the  preponderance  of  evidence 
favors,  determining  the  point  in  controversy  accordingly. 
On  the  other  hand,  if  the  proof  of  impersonation  is  in- 
sufficient in  character,  or  does  not  carry  conviction,  then 
there  is  no  shifting  of  the  burden,  in  any  sense  of  that 
term ;  for  a  failure  to  sustain*  the  burden  originally  as- 
sumed results,  and  the  finding  on  the  point  involved 
should  be  against  defendant.  Finally,  should  the  jury 
find  the  evidence  in  equilibrium,  its  decision  ought  to  be 
against  defendant;  for,  again,  the  latter  has  not  sus- 
tained the  burden  of  proof  (Burford  v.  Fergus,  165  Pa. 
310,  314 ;  10  R.  C.  L.  896  et  seq. ;  also  see  quotation  from 
Rice,  P.  J.,  in  Quirk  v.  Ins.  Co.,  infra). 

While  the  trial  judge  was  not  requested  to,  and  did 
not,  go  into  such  an  elaborate  explanation  of  the  rules 
relevant  to  burden  of  proof  as  we  have  endeavored  to  do, 
he,  in  effect,  charged  in  accordance  with  the  principles 
just  announced ;  for,  in  connection  with  the  instructions 
complained  of  in  the  present  assignment,  he  twice  told  the 
Vol.  colxi — 26 
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jury  that,  in  the  end,  they  must  decide  as  to  the  pre- 
ponderance of  the  evidence,  and,  if  the  fair  weight  there- 
of, upon  the  subject  under  consideration,  favored  defend- 
ant, they  should  render  their  verdict  accordingly.  Since 
defendant  stood  upon  an  allegation  of  fraud,  as  already 
pointed  out  in  our  consideration  of  the  second  assign- 
ment, the  court  might  properly  have  gone  further  and  in- 
structed that  the  burden  was  upon  it  to  sustain  this 
charge,  not  only  by  a  preponderance  of  evidence,  but  by 
evidence  "clear  and  satisfactory"  in  character. 

In  Quirk  v.  Ins.  Co.,  12  Pa.  Superior  Ct.  250,  chiefly 
relied  upon  by  appellant,  the  plaintiff  expressly  assumed 
the  burden  of  showing  that  the  insured  was  in  good 
health  at  the  time  the  policy  was  issued ;  and,  in  order  so 
to  do,  she  undertook,  as  part  of  her  case,  to  prove  de- 
ceased had  successfully  passed  "a  searching  physical  ex- 
amination to  the  satisfaction  of  defendant's  medical 
examiner."  In  reply,  defendant  asserted  the  insured 
had  passed  no  such  examination,  but  some  one  else  was 
substituted  in  his  place  for  that  purpose.  As  the  case 
was  tried,  the  Superior  Court  held  the  court  below  had 
not  erred  in  telling  the  jury  plaintiff  was  '^ound  to  show 
that  the  man  who  was  examined  was  the  man  insured" ; 
but,  in  connection  with  this  ruling,  Rice,  P.  J.,  correctly 
states  the  general  rules  on  the  burden  of  proof  as  we  have 
given  them  above:  "When  the  evidence  is  all  in,  and 
the  case  is  submitted  for  determination,  there  can  ob- 
viously no  longer  be  any  question  as  to  the  burden  of 
proof,  so  far  as  that  term  is  concerned  with  the  order  or 
production  of  evidence:  5  Am.  &  Eng.  Ency.  of  Law  (2 
ed. )  21.  The  question  then  is  as  to  the  preponderance  of 
the  evidence.  If  at  this  stage  there  be  conflicting  evi- 
dence as  to  an  essential  matter  of  fact  in  issue,  and,  in 
the  judgment  of  the  jury,  the  preponderance  is  not  in 
favor  of  the  party  who  alleged  the  affirmative,  they  ought 
to  decide  that  question  of  fact  against  him,  and  it  is  the 
duty  of  the  court  to  so  instruct  them,  if  requested.'* 

Although  Quirk  v.  Ins.  Co.  and  the  case  at  bar  have 
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points  of  similarity,  and  much  of  the  law  there  an- 
nounced is  applicable  here,  yet  we  do  not  feel  that  all  the 
rules  laid  down  as  governing  the  trial  of  the  former  were 
controlling  in  the  trial  under  review,  where  the  matter 
of  the  alleged  substitution  was  not  put  at  issue,  by  plead- 
ings, affidavit  of  defense,  or  otherwise,  till  defendant 
first  introduced  the  subject  during  the  presentation  of  its 
case.  As  this  cause  was  developed  in  the  court  below, 
we  see  no  error  in  the  instructions  on  the  burden  of  proof 
complained  of  in  the  third  assignment,  which  is  over- 
ruled. 

The  fourth  assignment  complains  of  the  trial  judge's 
answer  to  another  of  defendant's  requests  for  charge, 
wherein  the  latter  asked  that  the  jury  be  instructed  it 
was  the  duty  of  the  person  insured  to  call  the  attention 
of  the  insurance  company  to  any  incorrect  answers  writ- 
ten in  the  application  by  the  latter's  agent;  that,  since 
in  this  case  there  was  a  failure  so  to  do,  plaintiff  was 
thereby  estopped  from  taking  advantage  of  the  policy  in 
suit,  and  "the  verdict  must  be  for  the  defendant."  In 
refusing  this  point,  the  trial  judge  stated  the  applicant 
"was  a  foreigner  who  could  not  read,  write  or  sx>eak  the 
English  language,  and  her  husband  could  only  write  and 
read  the  English  language  imperfectly,"  adding,  "they 
trusted  and  confided  in  the  agent  of  defendant  company 
to  correctly  write  down  their  respective  answers." 

If  the  facts,  as  to  the  extent  of  the  illiteracy  of  plain- 
tiflf  and  his  wife,  and  their  trust  in  defendant's  agent, 
were  all  admitted  in  the  case,  then,  under  our  decision  in 
Suravitz  v.  Prudential  Ins.  Co.,  244  Pa.  582,  the  strict 
rules  laid  down  in  Rinker  v.  JEtna  Co.,  214  Pa.  608 
(cited  by  appellant),  would  not  be  applicable,  and  a  re- 
fusal of  the  point  wmild  be  justifiable  on  that  ground 
alone;  but,  since  such  facts  were  not  admitted,  the  court, 
instead  of  treating  them  as  established,  should  have 
recognized  at  all  times  the  province  of  the  jury  to  pass 
upon  and  determine  the  extent  of  the  knowledge  of  the 
English  language  possessed  by  Suravitz  and  his  wife 
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(particularly  the  former,  in  view  of  his  apparent  linguis- 
tic proficiency  at  the  trial),  and  also  the  degree  in  which 
they  trusted  to  and  confided  in  the  agent  of  the  company. 
In  the  respects  indicated,  the  answer  under  considera- 
tion was  erroneous ;  but,  since  the  point  requested  bind- 
ing instructions  for  defendSant,  it  could  not  properly 
have  been  affirmed. 

In  the  Rinker  case,  supra,  the  answers  in  the  applica- 
tion were  all  warranted  to  be  true,  and  it  was  therein 
agreed  that,  if  they  were  not  so,  the  insurance  should  be 
void ;  whereas  under  the  express  terms  of  the  present  ap- 
plication the  answers  are  not  warranties,  but  represen- 
tations. The  material  differences  in  the  governing  rules 
of  law  between  the  two  cases  is  pointed  out  by  us  in  Sura- 
vitz  V.  Prudential  Co.,  supra  (see  also  Oplinger  v.  New 
York  Life  Ins.  Co.,  253  Pa.  328;  Feinberg  v.  New  York 
Life  Ins.  Co.,  256  Pa.  61 ;  and  Baer  v.  State  Life  Ins.  Co., 
256  Pa.  177),  and,  thereunder,  if  the  jury  believed  the 
testimony  presented  by  plaintiff  as  to  the  illiteracy  of 
himself  and  wife,  their  alleged  lack  of  knowledge  of  the 
ailment  from  which  the  latter  (as  alleged  by  defendant) 
was  suffering,  and  the  alleged  misconduct  of  the  agent 
of  the  defendant  company  in  wrongly  transcribing  their 
answers,  then  the  failure  to  call  the  insurance  company's 
attention  to  any  incorrect  answers  in  the  application 
would  not  entitle  the  latter  to  binding  instructions  in  its 
favor,  as  requested  in  the  point  now  under  considera- 
tion ;  hence,  no  reversible  error  is  shown  by  the  present 
assignment,  and  it  is  overruled. 

The  fifth  assignment  alleges  that  the  trial  judge  erred 
in  excluding  a  question  put  by  defendant's  counsel  to 
Dr.  J.  A.  McGinty,  who  had  attended  and  physically  ex- 
amined Mrs.  Suravitz,  in  June,  July,  August,  Septem- 
ber, November  and  December,  1908,  prior  to  the  issuance 
of  the  policy  in  suit  This  doctor  testified  that,  at  the 
time  of  his  examinations,  he  found  deceased  suffering 
from  serious  heart  trouble.  The  witness  was  then  asked, 
"was  her  condition  at  that  time  such  that  a  doctor,  using 
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ordinary  care  in  making  a  medical  examination,  would 
have  discovered  this  heart  murmur  that  you  speak  of?" 
Plaintiffs  objection  to  the  question  was  sustained,  and 
an  exception  granted  defendant.  Appellant  contends 
that  the  evidence  sought  to  be  elicited  was  relevant,  as 
"bearing  upon  the  question  whether  or  not  the  real  Mary 
Suravitz  was  the  woman  examined,"  and  for  that  reason 
it  should  have  been  admitted.  We  can  see  the  relevancy 
of  the  offer,  from  the  standpoint  indicated ;  but  it  is  ap- 
parent no  harm  was  done  appellant  by  the  ruling  here  in 
question,  for  Dr.  McGinty  plainly  testified  that  the  mur- 
mur was  so  pronounced  "it  could  be  detected  by  the  use 
of  the  ear  without  the  stethoscope,"  and  that  Re  had  no 
difficulty  "in  detecting  this  murmur" — ^which  could  be 
understood  by  the  jury  to  mean  only  that  "a  doctor, 
using  ordinary  care  in  making  a  medical  examination, 
would  have  discovered  this  heart  murmur."  The  assign- 
ment, showing  no  reversible  error,  is  overruled. 

The  sixth  assignment  complains  because  the  trial  judge 
failed  to  read  and  affirm  the  following  request  for 
charge :  "Statements  of  lay  witnesses  that  they  knew  the 
insured  and  that  she  was  apparently  in  good  health,  are 
insufficient  to  discredit  the  positive  statements  of  physi- 
cians who  had  treated  her  for  heart  disease."  The  fail- 
ure to  read  and  affirm  this  point  might  have  been  error, 
had  it  been  preceded  by  some  explanatory  words,  for  ex- 
ample, 'When  the  jury  consider  the  question  whether  or 
not,  at  the  time  of  her  examination  for  the  insurance, 
Mrs.  Suravitz  was  suffering  from  heart  disease,  I  in- 
struct you  that,"  or  "When  the  jury  come  to  consider 
the  actual  condition  of  health  of  Mrs,  Suravitz,  etc."; 
but,  since  the  request  lacked  such  essential  explanatory 
words,  the  court  below  cannot  be  held  to  have  erred  in 
failing  to  affirm  it,  as  drawn.  Under  the  circumstances, 
we  see  no  merit  in  the  present  assignment;  it  is  over- 
ruled. 

The  seventh  assignment  complains  that  the  trial  judge 
erred  "in  excluding  the  record  relating  to  the  testimony 


Digitized  by  VjOOQ IC 


406  SURAVITZ  r.  PRUDENTIAL  INS.  CO.,  Appellant. 

Opinion  of  the  Court.  [261  Pa. 
of  Dr.  J.  A.  McGinty  given  at  a  former  trial  of  this  ease.'^ 
At  the  trial  now  under  review,  this  doctor  testified  that, 
in  1908,  prior  to  the  issuance  of  the  insurance,  he  told 
plaintiff  the  latter's  wife  had  heart  disease.  After  this 
testimony  was  in,  counsel  for  plaintiff  asked  the  witness, 
"You  recall,  now,  don't  you,  that  your  testimony  today 
is  different  from  what  it  was  at  the  last  trial?"  The 
question  was  not  answered.  Counsel  then  asked  if,  at 
the  prior  trial,  the  witness  had  not  said,  "I  simply  told 
him  [plaintiff]  his  wife  was  very  sick  and  she  ought  to  go 
to  the  hospital."  The  answer  was  "Yes";  whereupon 
counsel  for  defendant  (referring  to  what  occurred  at  the 
prior  trial,  and,  apparently,  reading  from  the  record 
thereof)  said,  "I  desire  to  call  the  attention  of  the  wit- 
ness to  the  next  question  following  the  one  to  which  his 
attention  was  called, the  question  being  as  fol- 
lows :  ^What  else  did  you  tell  him? Do  you  remem- 
ber telling  him  [the  husband]  in  that  conversation  what 
the  nature  of  the  trouble  was?'  [referring  to  tlie  wife's 
ailment]."  Counsel  for  plaintiff  immediately  objected 
to  these  offers  of  what  had  occurred  at  the  other  trial. 
After  some  colloquy,  the  witness  was  asked  by  counsel  for 
defendant,  "Was  that  question  asked  [at  the  last  trial], 
and  you  did  not  answer  it  because  of  objection  and  the 
ruling  of  the  court?"  This  was  objected  to,  and  the  trial 
judge  said,  "The  record  shows  that" ;  whereupon  the  ex- 
amination closed.  Later,  counsel  for  defendant  offered  in 
evidence  the  record  of  the  former  trial,  directing  atten- 
tion to  particular  pages  covering  the  part  of  the  exami- 
nation of  Dr.  McGinty  which  he  had  attempted  to  get  in 
evidence  when  that  witness  was  upon  the  stand  in  the 
present  trial,  and  expressly  stating  that  the  offer  was 
made  to  show  the  jury  the  testimony  of  the  witness  at 
the  two  trials  was  not  inconsistent,  and  that  the  latter 
had  not  been  permitted  at  the  former  trial  to  testify  to 
the  fact  that  he  had  told  plaintiff  "the  nature  of  the  trou- 
ble [i.  e.,  heart  disease],"  from  which  his  wife  was  suffer- 
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ing.     Upon  objection  of  plaintiflf,  the  record  was  ex- 
cluded. 

The  ruling  just  referred  ^o  was  clear  error,  giving  one 
side  an  unfair  advantage  over  the  other ;  and  we  have  no 
doubt,  as  asserted  by  defendant,  that  the  apparent  differ- 
ences in  the  testimony  of  Dr.  McGinty  at  the  two  trials 
was  made  much  of  by  plaintiff's  counsel  in  his  argument 
to  thej'ury.  Albeit  the  presiding  judge  stated  that  the 
record  showed  what  defendant's  counsel  was  attempting 
to  get  in,  yet  when  the  stenographer's  certified  notes  of 
testimony  were  actually  offered,  he  excluded  them; 
hence  appellant  did  not  get  in  evidence  the  relevant  fact, 
or  incident,  which  it  endeavored  to  prove,  i.  e.,  that,  at 
the  prior  trial,  it  had  unsuccessfully  offered  to  place 
upon  the  record  the  same  testimony  given  at  the  present 
trial. 

Dr.  McGinty  is  the  physician  who  attended  Mrs.  Sura- 
vitz,  and,  probably,  he  was  in  a  position  to  know  more 
about  her  actual  condition  of  health  than  any  one  else ; 
moreover,  he  is  the  sole  person  who  is  alleged  to  have  ac- 
tually informed  plaintiff  his  wife  had  heart  disease ;  and 
the  latter  flatly  contradicted  him  on  this  point.  By  the 
ruling  complained  of,  the  credibility  of  this  most  ma- 
terial witness,  whose  testimony  bore  either  directly  or  in- 
directly upon  all  the  controlling  issues  in  the  case,  was 
in  effect  laid  open  to  substantial  attack.  In  aggravation 
of  this  error,  it  appears  that  plaintiff,  after  introducing 
the  oral  proofs  already  referred  to,  was  permitted  to 
place  in  evidence  the  part  of  the  record  of  the  former 
trial  depended  upon  by  him,  showing  Dr.  McGinty's  tes- 
timony as  to  what  he  told  Mr.  Suravitz  concerning  his 
wife's  health,  notwithstanding  this  was  objected  to  by 
defendant  on  the  ground  that  the  offer  did  not  include 
the  question  which  was  asked  at  that  time  by  the  latter's 
counsel  and  excluded,  as  to  what  else  the  doctor  had  told 
plaintiff  about  Mrs.  Suravitz's  health ;  under  the  circum- 
stances, the  one  part  of  the  record  should  not  have  been 
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admitted  without  the  other.     This  assignment  is  sus- 
tained. 

The  eighth  and  ninth  assignments  complain  of  the  re- 
fusal of  binding  instructions  and  of  judgment  n.  o.  v.  in 
favor  of  defendant.  When  the  suit  was  here  on  a  former 
appeal,  we  stated,  "This  is  clearly  a  case  for  the  jury" ; 
after  reading  the  four  hundred  pages  of  testimony,  etc., 
submitted  at  the  trial  now  under  review,  and  considering 
the  able  argument  of  counsel  on  both  sides,  we  see  no  rea- 
son to  change  the  opinion  then  expressed.  The  evidence 
shows  defendant  has  ample  grounds  for  gravely  suspect- 
ing the  good  faith  of  plaintiffs  case;  but,  technically,  it 
is  one  for  a  jury  to  pass  upon.  At  the  same  time,  it  must 
be  kept  in  mind  the  defense  rests  on  allegations  of  fraud, 
and  the  insurance  company  depends  largely  upon  cir- 
cumstantial evidence,  or  the  proof  of  facts  from  which 
inferences  must  be  drawn,  to  relieve  it  from  liability. 
Fraud  may  be  established  in  this  manner,  when  the  evi- 
dence of  the  facts  relied  on  for  the  purpose  is  "clear  and 
satisfactory,"  if  the  latter  "naturally,  logically  and  clear- 
ly indicate  its  existence"  (10  R.  C.  L.  1004) ;  but,  when 
one  is  carrying  the  burden  of  such  a  defense,  he  should 
have  full  opportunity  to  present  it,  and  is  entitled  to  the 
protection  of  every  legal  right,  be  it  technical  or  other- 
wise, so  that,  in  the  end,  the  issues  involved  may  go  to 
the  jury  on  relevant  and  competent  evidence,  under 
proper  instructions.  In  order  to  secure  such  rights  to 
the  present  defendant,  we  have  been  obliged  to  sustain 
the  second  and  seventh  assignments  of  error;  but,  for 
the  reason  indicated  earlier  in  this  paragraph,  the  two 
assignments  under  immediate  consideration  are  over- 
ruled. 

The  judgment  is  reversed  with  a  venire  facias  9e  novo. 
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Gonmioiiwealth  ex  reL,  Appellant,  v.  Zalewski. 

Municipalities — Counties — Boroughs — Councilmen,  Act  of  May 
H,  1916,  P.  L.  812,  Chapter  7,  Article  I,  Section  2 — Quo  warranto, 

1.  Section  2  of  Article  I,  of  Chapter  VII  of  the  Borough  Act  of 
May  14^  1915,  F.  L.  312,  designating  a  judge,  justice  of  the  peace 
of  the  county  or  burgess  of  the  borough,  when  he  is  qualified,  as  the 
officer  before  whom  a  borough  councilman's  oath  of  office  ''may  be 
taken"  is  directory  or  permissive,  not  mandatory,  and  the  oath  may 
be  taken  before  a  notary  public. 

2.  Where  a  suggestion  for  a  writ  of  quo  warranto  to  oust  a  bor- 
ough coimcilman  from  office  alleged  that  he  had  never  been  properly 
qualified  because  he  had  taken  the  oath  of  office  before  a  notary 
public,  and  not  before  one  of  the  officers  designated  by  the  said  Act 
of  1915,  a  demurrer  to  the  suggestion  was  properly  sustained. 

Submitted  Feb.  26,  1918.  Appeal,  No.  43,  Jan.  T., 
1918,  by  relator,  from  judgment  of  C.  P.  Lackawanna 
Co.,  Jan.  T.,  1918,  No.  320,  refusing  judgment  of  ouster 
in  quo  \japranto  proceedings  in  case  of  Commonwealth 
ex  rel  George  W.  Maxey,  District  Attorney,  v.  Joseph 
Zaiewski.  Before  Brown,  C.  J.,  Potter,  Stewart, 
MoscHZiSKER  and  Walung,  J  J.    Affirmed. 

Suggestion  for  writ  of  quo  warranto.  Before  Ed- 
wards, P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  respondent  demurred  to  suggestion  for  the  writ. 
The  court  entered  judgment  for  the  respondent  on  the 
demurrer.    Relator  appealed. 

Error  assigned  was  the  judgment  of  the  court 

A.  A,  Vosburg,  for  appellant. 

Jf .  J.  Martin  and  RaJph  W.  Rymer,  for  appellee. 

Opinion  by  Mr.  Chief  Justice  Brown,  June  3, 1918 : 
This  proceeding  was  instituted  to  oust  the  appellee 
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from  his  office  as  councilman  of  Dickson  City  Borough^ 
on  the  ground  that  he  had  taken  his  oath  of  office  before 
a  notary  public.  Section  2,  Article  I,  Chapter  VII,  of 
the  Act  of  May  14, 1915,  P.  L.  812,  provides  that,  "Before 
entering  upon  the  duties  of  their  office,  the  councilmen 
shall  take  and  subscribe  an  oath  or  affirmation  to  sup- 
port the  Constitution  of  the  United  States  and  of  the 
Commonwealth  of  Pennsylvania,  and  to  perform  the 
duties  of  their  office  with  fidelity.  The  oath  or  affirma- 
tion may  be  taken  before  any  judge  or  justice  of  the  peace 
of  the  county,  or  before  the  burgess  of  the  borough,  when 
he  is  qualified,  and  shall  be  entered  upon  or  filed  among 
the  records  of  the  borough."  Before  entering  upon  his 
duties  the  appellee  took  the  oath  so  prescribed,  and  the 
notary  public  who  administered  it  to  him  had  power  to 
administer  an  oath,  "as  fully,  to  all  intents  and  purposes 
whatsoever,  as  any  judge  of  the  Supreme  Court,  or  presi- 
dent, or  associate  judge,  of  any  of  the  Courts  of  Common 
Pleas,  or  any  alderman,  or  justice  of  the  peace,  within 
this  Commonwealth" :  Act  of  August  10, 1864,  t.  L.  962. 
The  provision  in  the  Act  of  1915  that  the  councilmanic 
oath  of  office  "may  be  taken"  before  a  judge,  justice  of 
the  peace  or  burgess,  is  merely  directory  or  permissive, 
and  not  mandatory,  as  it  would  be  if  the  word  "shall" 
had  been  used  instead  of  "may,"  and  the  learned  presi- 
dent judge  of  the  court  below  correctly  so  held. 
Judgment  affirmed. 


Knecht  v.  Knecht,  Appellant 

Husband  and  wife — Common  law  marriage  —  Evidence  —  8uff^ 
ciency—rWife'^  earnings — Rushan^s  agreement  to  deposit  in  joint 
account — Breach — Case  for  jury, 

1.  The  fact  that  the  relation  between  a  man  and  a  woman  may 
be  meretricious  at  the  bejrinninj?  will  not  prevent  the  establishment 
of  a  subsequent  common  law  marriage  and  this  may  be  proved  by 
evidence  that  the  parties  entered  into  a  contract  to  live  as  man  and 
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wife,  which  they  subsequently  performed  for  a  period  of  nearly 
seven  years,  and  by  further  evidence  that  they  were  commonly 
known  as  husband  and  wife. 

2.  Where  in  an  action  by  an  alleged  common  law  wife  to  recover 
from  her  husband  money  which  she  claimed  to  have  given  him 
from  time  to  time  out  of  her  earnings,  under  his  agreement  to  de- 
posit the  money  in  bank  in  their  joint  names  so  that  it  might  , 
be  drawn  out  by  plaintiff  at  her  pleasure,  the  defendant  denied  the^ 
agreement  and  the  marriage,  but  there  was  evidence  that  although 
plaintiff  and  defendant  had  had  meretricious  relations  at  first,  they 
afterwards  agreed  to  live  as  husband  and  wife;  that  subsequent  to 
the  agreement  they  lived  together  for  nearly  seven  years  as  man 
and  wife  and  were  known  as  such  to  their  relatives  and  friends  and 
to  the  pastor  of  the  church  they  attended  and  by  whom  their  child 
was  baptized,  the  case  was  for  the  jury  and  a  verdict  for  the  plain- 
tiff was  sustained. 

Practice,  appellate  court — Theory  of  case  in  court  helow, 

8.  An  appellate  court  may  not  be  asked  to  review  a  case  on  a 

theory  different  from  that  upon  which  it  was  presented  to  the  court 

below. 

Argued  March  4, 1918.  Appeal,  No.  8,  Jan.  T.,  1918, 
by  defendant,  from  judgment  of  C.  P.  Berks  Co.,  Oct.  T., 
1916,  No.  28,  on  verdict  for  plaintiflf,  in  case  of  S.  Kath- 
ryn  Knecht  v.  Elmer  Knecht.  Before  Brown,  C.  J., 
Potter,  Moschziskbr,  Prazbr  and  Walling,  JJ.  Af- 
firmed. 

Assumpsit  for  money  had  and  received  to  plaintiflfs 
use.    Before  Wagner,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiflf  for  f  1,747.30  and  judgment  there- 
on.   Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict  for 
defendant  and  in  refusing  to  enter  judgment  for  defend- 
ant n.  o.  v.,  answers  to  points  and  instructions  to  the 
jury. 

W.  B.  Bechtel,  with  him  Earle  7.  Koch,  for  appellant. 
— ^As  the  relations  of  the  parties  were  admittedly  mere- 
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tricious  for  three  years  prior  to  the  alleged  common  law 
marriage,  the  evidence  of  the  alleged  marriage  was  not 
sufficient  to  overcome  the  presumption  that  they  con- 
tinued to  be  meretricious:  Hunt's  App.,  86  Pa.  294; 
Grimm's  Est.,  131  Pa.  199 ;  Appeal  of  Reading  Fire  In- 
surance Company,  113  Pa.  204 ;  Bicking's  App.,  2  Brew- 
ster 202,  p.  220;  Tholey's  App.,  93  Pa.  36;  Hantz,  Adm. 
c.  t.  a.  of  Spaly,  v.  Sealy,  6  Binney  405 ;  Commonwealth 
V.  Stump,  53  Pa.  132,  p.  136;  Com.  v.  Dando,  28  Luz. 
Leg.  Reg.  153;  Hine's  App.,  10  Pa.  Superior  Ct.  124; 
Comly's  Est.,  185  Pa.  208. 

Pa/ul  N.  Schaeffer,  of  D.  N.  Schaeffer  d  Son,  for  ap- 
pellee.— The  issue  in  this  case  under  the  pleadings  is 
whether  the  plaintiff  gave  her  earnings  to  defendant  and 
defendant  received  them  under  the  contract  testified  to 
by  plaintiff,  or  under  the  contract  testified  to  by  defend- 
ant. 

The  refusal  of  the  court  to  direct  a  verdict  for  defend- 
ant and  to  enter  judgment  for  defendant  n.  o.  v.  was 
proper  as  there  was  sufficient  evidence  to  carry  the  case 
to  the  jury  as  to  whether  or  not  a  common-law  marriage 
had  taken  place :  Richard  v.  Brehm,  73  Pa.  140 ;  Com- 
monwealth V.  Gamble,  36  Pa.  Superior  Ct.  146 ;  Rose  v. 
Clark,  8  Paige  Chanc.  R.  574 ;  Maryland  v.  Baldwin,  112 
IT.  S.  490,  494;  Hantz  v.  Sealy,  6  Binney  405;  Common- 
wealth V.  Haylow,  17  Pa.  Superior  Ct.  541 ;  BergdolPs 
Est.,  7  Pa.  District  R.  137,  139. 

In  considering  whether  or  not  the  parties  intended  a 
marriage,  their  subsequent  acts  and  declarations  which 
indicate  and  throw  light  upon  their  own  construction  of 
the  agreement  must  be  considered:  People's  Natural 
Gas  Co.  V.  Braddock  Wire  Co.,  115  Pa.  22,  25;  New 
York  Tartar  Co.  v.  French,  154  Pa.  273,  283;  Green- 
wait  V.  McEnelley,  85  Pa.  352,  355 ;  Commonwealth  v. 
Haylow,  17  Pa.  Superior  Ct.  541;  Richard  v.  Brehm, 
73  Pa.  140,  144;  Comly's  Est.,  185  Pa.  208,  209;  Senser 


Digitized  by  VjOOQ IC 


KNECHT  V.  KNECHT,  Appellant.  413 

1918.]  Arguments — Opinion  of  the  Court. 

V.  Bower,  1  Penna.  Rep.  450;  Rose  v.  Clark,  8  Paige 
Chanc.  R.  574 ;  Thewlis's  Est.,  217  Pa.  307, 309 ;  Beegle's 
Est.,  64  Pa.  Superior  Ct.  180,  188. 

Opinion  by  Me.  Justice  Frazbb,  June  3, 1918 : 
Plaintiff  avers  she  is  the  common-law  wife  of  defend- 
ant and  sues  in  assumpsit  to  recover  money  she  claims 
to  have  given  defendant  from  time  to  time  out  of  her 
earnings,  under  agreement  to  deposit  in  bank  in  their 
joint  names  that  the  fund  so  deposited  might  be  drawn 
by  plaintiff  at  her  pleasure.  Defendant  denied  such 
agreement,  as  well  as  the  fact  of  marriage,  and  tes- 
tified to  an  understanding  that  plaintiff  should  pay  her 
expenses  and  that  the  money  should  be  used  for  that 
purpose,  she  to  receive  only  the  balance  of  the  fund. 
This  version  of  the  agreement  was  denied  by  plaintiff, 
who,  to  corroborate  her  testimony,  and  show  liability 
on  the  part  of  defendant  to  support  her  without  deduc- 
tion from  her  earnings,  offered  evidence  to  establish  a 
common-law  marriage.  The  terms  of  the  contract,  if 
any,  between  the  parties  and  whether  a  marriage  actual- 
ly took  place  were  submitted  to  the  jury  who  returned 
a  verdict  for  plaintiff,  and  from  judgment  entered  there- 
on defendant  appealed. 

No  denial  is  made  that  a  considerable  sum  of  money 
was  paid  over  to  defendant  by  plaintiff.  In  fact,  he  ad- 
mits receiving  the  sum  of  $1,283.55,  but  avers  he  paid 
out  on  plaintiffs  account  more  than  the  amount  received 
and  that  there  remained  after  deducting  such  payments 
a  balance  due  him.  The  evidence  as  to  the  terms  of  the 
contract  between  the  parties  depended  entirely  upon 
their  individual  testimony  which,  being  conflicting,  was 
necessarily  a  question  for  the  jury.  The  verdict  indi- 
cates the  jurors  found  the  contract  to  be  as  testified  to 
by  plaintiff.  Defendant  denies  a  marriage  between  him- 
self and  plaintiff  and  sets  off  against  plaintiffs  claim 
the  amount  of  money  expended  by  hira  on  her  behalf. 
The  case  was  tried  by  defendant,  however,  on  the  theory 
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of  an  express  contract  whereby  plaintiflP  agreed  to  pay 
her  personal  living  expenses  and  upon  a  settlement  of 
their  account  any  balance  remaining  in  his  hands  should 
be  returned  to  her.  The  verdict  of  the  jury  indicates  the 
contract  or  understanding  of  the  parties  was  as  testi- 
fied to  by  plaintiff  and,  the  case  having  been  tried  on 
this  assumption,  this  court  cannot  now  be  asked  to  re- 
view the  action  on  a  theory  different  from  that  upon 
which  it  was  presented  to  the  court  below :  Richardson 
V.  Flower,  248  Pa.  35;  Armstrong  &  Latta  v.  Philadel- 
phia, 249  Pa.  39;  Weiskircher  v.  Connelly,  256  Pa.  387. 
The,  contention  of  defendant  is  also  refuted  by  the 
finding  of  the  jury  that  a  common-law  marriage  existed 
between  the  parties;  if  such  finding  is  warranted  by  the 
f^cts  defendant's  set-off  is  invalid,  for  the  reason  he  was 
liable  for  the  maintenance  and  support  of  his  wife  and 
could  not  seek  reimbursement  for  such  expenditures  as 
a  set-off  against  her  claim  to  recover  her  separate  earn- 
ings entrusted  to  his  care.  There  is  little  dispute  in  the 
testimony  concerning  the  relations  between  the  parties 
with  the  single  exception  as  to  what  took  place  at  the 
time  the  alleged  marriage  was  contracted.  Defendant 
and  plaintiff  first  met  in  1905  and  it  ip  not  denied  that 
from  that  time  until  August,  1908,  there  were  frequent 
instances  of  improper  intercourse  between  them.  Plain- 
tiff testified  that  at  the  request  of  defendant  they  came 
to  Philadelphia  in  August,  1908,  to  be  married.  No 
actual  ceremony,  however,  was  performed  by  either  a 
clergyman  or  magistrate ;  they  remained  at  a  hotel  the 
night  of  their  arrival  in  the  city,  and  on  the  following 
day  visited  the  home  of  defendant's  sister  where  plaintiff 
was  introduced  by  defendant  as  his  wife.  As  to  the 
agreement  to  marry,  plaintiff  testified :  "After  he  told 
her  [his  sister]  we  were  married  we  just  had  the  ordi- 
nary conversation,  after  he  had  told  her  we  were  married 
and  I  was  his  wife.  After  that  we  left  and  coming  up 
on  the  train  to  Reading  we  agreed  to  be  married,  and 
would  live  together  as  man  and  wife. . . . .  .Q.  What  else 
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did  he  say  if  anything?  A.  He  said  we  were  mated  by 
God  aAd  not  by  the  people  and  that  we  were  married  just 
as  well  as  if  we  were  married  by  all  the  ministers  in  the 
world,  Q.  What  did  you  say  to  that?  A.  I  agreed  to 
the  same  thing,  we  would  live  together  as  man  and  wife. 
Q.  Was  that  on  the  train  coming  back?  A.'  Yes,  sir. 
Q.  And  you  agreed  to  live  together  then?  A.  Yes,  sir, 
and  so  did  he."  Upon  their  return  to  Reading  plaintiff 
went  to  her  home  and  defendant  to  Ashland,  Pa.,  where 
he  was  employed  at  the  time  and  continued  to  work  there 
until  the  following  February,  frequently  visiting  plain- 
tiff at  her  boarding  house  in  Beading  where  they  were 
known  as  husband  and  wife.  Defendant  returned  to 
Reading  in  February,  1909,  and  took  up  his  residence 
with  plaintiff  and  from  that  time  until  April,  1916,  a 
period  of  seven  years,  with  the  exception  of  about  a  year 
when  employed  in  other  parts  of  the  county,  they  lived 
and  cohabited  together  as  man  and  wife,  were  known 
as  such  to  their  relatives  and  friends  and  to  the  pastor 
of  the  church  they  attended  and  by  whom  their  child  was 
baptized,  and  when  absent  from  home  defendant  fre- 
quently wrote  to  plaintiff  addressing  her  as  Mrs.  Elmer 
R.  Knecht. 

There  is  no  doubt  of  the  sufficiency  of  the  evidence  as 
to  cohabitation  and  reputation  to  raise  a  presumption 
of  marriage  and  to  show  the  agreement,  if  made,  was 
fully  carried  out.  Defendant  contends,  however,  that 
the  presumption  arising  from  cohabitation  and  repu- 
tation is  rebutted  in  this  case  by  evidence  showiug  the 
relation  between  the  parties  was  illicit  in  its  commence- 
ment, and,  consequently,  such  relation  will  be  presumed 
to  have  continued  until  a  chango  of  the  situation  is 
actually  proved,  citing  Hunt's  App.,  86  Pa.  294 ;  Thol- 
ey's  App.,  93  Pa.  36;  Reading  Fire  Ins.  &  Trust  Co.'s 
App.,  113  Pa.  204;  Grimm's  Est,  131  Pa.  199.  It  does 
not  appear,  however,  that  this  is  a  case  where  the  begin- 
ning of  the  cohabitation  was  meretricious.  While  it  is  ad- 
mitted there  was  frequent  illicit  intercourse  between  the 
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parties  previous  to  the  marriage  agreement  testified  to 
by  plaintiff,  such  relation  took  place,  not  under  the  guise 
of  marriage,  but  before  cohabitation  as  man  and  wife 
began  and  while  they  were  living  apart  from  each  other. 
In  this  respect  the  case  is  distinguishable  from  the  cases 
cited  above.  In  Hunt's  App.,  cohabitation  began  while 
the  man  had  a  wife  living  from  whom  he  had  not  been 
divorced,  and  for  this  reason  a  valid  contract  of  mar- 
riage between  the  parties  was  impossible  and  the  court 
found  that  during  the  period  intervening  between  the 
date  of  the  decree  for  divorce  and  his  death,  decedent 
continued  to  reside  with  the  claimant  without  a  mar- 
riage being  solemnized,  nor  does  the  report  of  the  case 
show  evidence  of  an  agreement  to  marry.  In  Tholey's 
App.,  in  place  of  an  actual  marriage  there  was  merely 
evidence  of  a  statement  by  deceased  that  he  would  claim 
plaintiff  as  his  wife  and  take  care  of  her  and  the  child. 
In  Beading  Fire  Ins.  &  Trust  Co.'s  App.,  the  relation 
between  the  parties  was  illicit  in  its  inception,  and,  as 
this  court  points  out  in  the  opinion,  the  plaintiff  did  not 
testify  she  was  married,  or  that  there  was  an  agreement 
between  herself  and  deceased  under  which  they  lived 
together  as  husband  and  wafe.  In  Grimm's  Est.,  the 
evidence  was  to  the  effect  that  the  parties  cohabited  as 
man  and  wife  and  the  marriage  ceremony  which  they  in- 
tended to  have  performed  in  the  future  was  prevented 
by  the  man's  death. 

Admitting  the  cohabitation  was  meretricious  in  the 
beginning,  that  situation  will  not  help  appellant.  It 
can  hardly  be  contended  a  man  and  woman  living  to- 
gether in  illicit  relations  cannot  subsequently  marry. 
In  McCausland's  Est.,  213  Pa.  189,  this  court  held,  where 
the  father  and  mother  of  a  child,  who  had  been  living 
together,  agreed,  six  weeks  after  the  birth  of  the  child, 
to  become  husband  and  wife  and  thereafter  continued 
to  live  together  as  man  and  wife,  holding  themselves 
out  to  the  world  as  such,  the  contract  of  marriage  was 
valid.     The  rule  of  presumption  ha;3  no  force  in  the 
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face  of  positive  evidence  of  marriage,  except  that  the 
evidence  shall  be  sufficient  to  overcome  the  presumption. 
In  Thewlis's  Est,  217  Pa.  307,  it  was  held  a  presumption 
of  continuance  of  an  illicit  relation  gives  way  to  a  su- 
perior presumption  in  favor  of  compliance  with  the  law 
under  the  following  circumstances :  A  husband  who  de- 
serted his  wife  in  England  came  to  this  country  and  re- 
married here,  which  marriage  was  void  by  reason  of 
the  fact  that  his  first  wife  was  living  at  the  time,  and, 
after  the  decease  of  the  latter,  the  person  whom  he  had 
married  in  this  country  was  recognized  as  his  wife  until 
the  time  of  his  death.  There  was,  however,  no  repetition  of 
the  marriage  ceremony  or  evidence  of  a  formal  contract 
or  understanding  between  them.  It  was  said  in  an  opin- 
ion of  the  lower  court,  affirmed  by  this  court,  (page  309) : 
"That  marriage  may  be  established  by  long  continued 
cohabitation  and  reputation  is  too  well  settled  to  re- 
quire citation  of  authority.  See  Richard  v.  Brehm,  73 
Pa.  140.  And  while  there  is  a  presumption  of  continu- 
ance as  to  a  relation  illicit  in  its  inception,  under  such 
circumstances  as  existed  in  Hunt's  App.,  86  Pa.  294, 
where  the  interval  during  which  it  might  have  become 
lawful  w^as  but  two  months  ( December  13,  1873,  to  Feb- 
ruary 16,  1874,)  or  in  Grimm's  Est.,  131  Pa.  199,  where 
it  was  but  one  week,  the  doctrine  of  those  cases  is  not  to 
be  extended  to  one  like  the  present,  where  in  good  faith 
the  parties  continue  to  live  together  as  husband  and 
wife,  after  the  complete  removal  of  the  only  obstacle  in . 
the  way  of  a  valid  marriage,  and  so  for  many  years  con- 
tinuously proclaim  themselves  to  the  public  until  the 
relation  ceases  by  the  husband's  death.  The  presump- 
tion of  continuance  of  an  illicit  relation,  under  such 
circumstances,  gives  away  to  the  superior  presumption 
in  favor  of  compliance  with  the  requirements  of  the  law, 
of  morality,  and  of  common  decency.  See  Greenleaf  on 
Evidence,  Sec.  41 ;  Bergdoll's  Est..  7  Pa.  Dist.  Rep.  137.'^ 
The  agreement,  as  testified  to  by  the  plaintiff  in  this 
case  and  believed  by  the  jury,  was  sufficient  (under  the 
Vol.  cci/Xi— 27 
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above  cases)  to  constitute  a  valid  agreement  to  live  to- 
gether as  man  and  wife  and,  when  carried  out  by  the 
parties  for  a  period  of  over  seven  years,  the  court  cannot 
say,  as  matter  of  law,  that  no  valid  contract  of  marriage 
in  fact  existed. 
The  judgment  is  affirmed. 


Loeb,  Apj)ellant,  v.  Davidson  et  al. 

Contracts — Building  contracts — Material  variations — Suhstantial 
performance — Case  for  jury — Trials — Evidence — Expert  witnesses 
— Hypothetical  questions, 

1.  In  an  action  on  an  agreement  to  recover  the  down  money 
plaintiff  had  paid  on  account  of  the  purchase-price  of  certain 
huildings  then  in  the  course  of  erection  which  upon  completion 
plaintiff  refused  to  accept,  alleging  that  there  were  material  devia- 
tions from  the  plans  and  specifications,  the  contract  provided  that 
^^minor  and  unintentional  deviations  from  the  plans  and  specifica- 
tions shall  not  abrogate  this  agreement  but  shall  be  the  subject  of 
allowance  to  the  vendee  if  the  value  of  the  building  is  thereby  de- 
preciated"; and  the  specifications  required  that  the  building  laws 
of  the  City  of  Philadelphia  should  be  carefully  observed.  It  ap- 
peared that  the  "headers"  in  the  brick  walls  were  made  every  tenth 
course  instead  of  every  seventh  course  as  required  by  the  Act  of 
May  5,  1899,  P.  L.  193,  regulating  the  erection  of  buildings  within 
the  City  of  Philadelphia ;  but  the  city  building  inspector  testified 
that  he  observed  the  building  in  the  course  of  construction  and  that 
the  making  of  the  ^Tieaders"  every  tenth  course  was  required  by  the 
thickness  of  the  bricks  which  were  being  used  on  the  inside  of  the 
wall,  and  that  the  method  employed*  by  defendants  was  in  general 
practice  in  the  City  of  Philadelphia  and  was  approved  by  him. 
The  trial  judge  allowed  the  jury  to  determine  whether  or  not  ther^ 
was  a  substantial  departure  from  the  specifications,  in  which  case 
plaintiff  was  justified  in  refusing  to '  complete  the  purchase ;  the 
jury  found  a  verdict  for  defendants  upon  which  judgment  was  en- 
tered.   Held,  no  error. 

2.  While  the  usual  practice  is  to  receive  the  testimony  of  an  ex- 
I)ert  in  the  form  of  answers  to  hypothetical  questions,  which  he  for 
the  purpose  of  his  testimony  assumes  to  be  true,  an  expert  who  has 
had  occasion  personally  to  examine  the  subject-matter  of  the  in- 
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quiiy,  and  who  has  personal  knowledge  thereof,  may  state  the  re- 
sult of  such  examination. 

3.  It  was  not  error  to  permit  expert  witnesses  for  the  defend- 
ants who  had  properly  qualified  and  who  had  examined  the  build- 
ings to  state  that  in  their  opinion  there  had  been  a  substantial  per- 
formance of  the  contract  in  compliance  with  the  plans  and  speci- 
fications. 

Practice,  Supreme  Court — Appeals — Paper  hooks. 

4.  Questions  attempted  to  be  raised  in  assignments  of  error  which 
are  not  included  in  the  statement  of  the  questions  involved  will  not 
be  considered  by  the  Supreme  Court. 

Argued  March  25,  1918.  Appeal,  No.  352,  Jan.  T., 
1917,  by  plaintiff,  from  judgment  of  C.  P.  No.  3,  Phila- 
delphia Co.,  Dec.  T.,  1915,  No.  1058,  on  verdict  for  de- 
fendants, in  case  of  Oscar  D.  Loeb  v.  Louis  Davidson  and 
Charles  Goldman.  Before  Mestrbzat,  Pottee,  Mosch- 
ziSKBE,  Frazbe  and  Walung,  JJ.    AflBrmed. 

Rule  to  open  judgment  entered  upon  a  bond. 

Prom  the  record  it  appeared  that  the  court  opened  the 
judgment  and  an  issue  was  framed  to  determine  whether 
or  not  plaintiff  was  entitled  to  recover  the  amount  which 
he  had  paid  on  account  of  the  purchase-price  of  certain 
properties  which  defendants  had  agreed  to  sell  him,  and 
which  he  had  refused  to  accept. 

The  case  was  tried  before  Ferguson,  J. 

Other  facts  appear  in  the  opinion  of  the  Supreme 
Court. 

Verdict  for  defendants  and  judgment  thereon.  Plain- 
tiff appealed. 

Errors  assigned  were  instructions  to  the  jury  and 
rulings  on  evidence. 

Dcmiel  W.  Simkins,  for  appellant. 

Edward  Hopkinson^  Jr.^  for  appellees. 
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Opinion  by  Mb.  Justice  Feazer,  June  3, 1918 : 
•  Plaintiff  entered  into  an  agreement  in  writing.August 
11,  1915,  to  purchase  from  defendants  certain  property 
"with  the  buildings  thereon  now  in  course  of  erection,'^ 
the  latter  agreeing  to  complete  the  houses  within  three 
months  from  date  "according  to  plans  and  specifica- 
tions" with  a  promise  to  pay  f  5*  a  day  as  liquidated  dam- 
ages for  delay  beyond  the  time  specified.  The  contract 
also  provided  that  "minor  and  unintentional  deviations 
from  the  plans  and  specifications  shall  not  abrogate  this 
agreement  but  shall  be  the  subject  of  allowance  to  the 
vendee  if  the  value  of  the  building  is  thereby  depreci- 
ated." Plaintiff  paid  $2,000  on  account  of  the  purchase- 
price,  which  sum,  the  contract  provided,  might  be  forfeited 
as  liquidated  damages  if  he  failed  to  effect  a  settlement. 
At  the  time  the  contract  was  signed  the  building  was 
practically  finished  on  the  outside,  the  roof  was  on  and 
the  floors  laid.  The  building  not  being  completed  within 
the  time  stipulated,  nor  strictly  in  accord  with  the  plans 
and  specifications,  plaintiff  subsequently  refused  to  pay 
the  balance  of  the  purchase-money,  and,  to  recover  the 
sum  already  paid,  entered  judgment  on  the  bond  given 
by  defendants  to  secure  its  completion  in  accordance 
with  the  agreement.  The  judgment  was  subsequently 
opened  and  issue  framed  to  determine  "whether  Oscar 
D.  Loeb  is  entitled  to  recover  the  sum  of  f  2,000  with  in- 
terest." The  trial  resulted  in  a  verdict  for  defendants ; 
a  motion  for  a  new  trial  was  refused  and  judgment 
entered  for  defendants.    Plaintiff  appealed. 

The  question  before  the  jury  was  not  the  extent  of  an 
allowance,  if  any,  plaintiff  was  entitled  to  receive  by 
reason  of  deviations  from  the  plans  and  specifications 
or  by  reason  of  delay  in  completion,  but  solely  whether 
the  departure  from  the  specifications  was  intentional 
or  so  material  as  to  justify  plaintiff  in  refusing  to  com- 
plete the  purchase.  The  testimony  is  conflicting  and  the 
question  was  necessarily  one  for  the  jury  to  whom  it  was 
submitted  with  instruction  that,  if  the  variations  were 
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materisll^  plaintiff  would  be  entitled  to  recover  the  mon- 
ey paid,  but  if  the  defects  were  merely  minor  matters, 
the  contract  provided  a  way  in  which  they  could  be  ad- 
justed. 

The  departure  from  the  specifications  upon  which 
plaintiff  appears  to  lay  most  stress  is  the  fact  that  in 
erecting  the  brick  walls  the  "headers"  were  made  every 
tenth  course  instead  of  every  seventh  as  required  by 
Act  of  May  5,  1899,  P.  L.  193,  regulating  the  erection  of 
buildings  within  the  City  of  Philadelphia.  The  specifi- 
cations required  the  building  laws  of  the  City  of  Phila- 
delphia to  be  carefully  observed.  The  city  building  in- 
spector called  by  defendants  testified  he  inspected  the 
building  regularly  during  the  course  of  construction 
and  gave  as  a  reason  for  making  a  header  every  ten 
courses,  instead  of  every  seven,  that  the  bricks  used  on 
the  inside  of  the  wall  being  of  greater  thickness  than 
the  outer  brick,  the  two  layers  consequently  did  not 
reach  the  same  level  in  the  seventh  course  and  to  avoid 
a  split  the  headers  were  laid  on  every  tenth  course  in 
accordance  with  the  general  practice  in  the  City  of 
Philadelphia,  which  not  only  made  a  better  wall  but  was 
approved  by  him  as  building  inspector  for  the  city. 
Under  this  testimony  the  court  could  not  say,  as  matter 
of  law,  there  was  in  this  respect  a  substantial  departure 
from  the  specifications.  Numerous  other  instances  of 
departure  from  the  specifications  are  referred  to  in  the 
testimony  and  discussed  by  counsel,  most  of  them  how- 
ever of  a  minor  character  and  none  of  such  importance 
as  to  justify  the  legal  conclusion  that  the  contract  was 
not  substantially  performed. 

Plaintiff  also  complains  of  the  action  of  the  trial 
judge  in  permitting  expert  witnesses  for  defendants  to 
state  whether  in  their  opinion  there  had  been  a  substan- 
tial performance  of  the  contract  in  compliance  with  the 
plans  and  specifications,  the  objection  not  being  to  the 
competency  of  the  witnesses  testifying  as  experts  on 
the  subject-matter  of  the  inquiry,  but  on  the  ground  the 
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answers  of  the  witnesses  were  not  based  upon  a  hypo- 
thetical statement  of  the  facts.  While  the  usual  practice 
is  to  receive  the  testimony  of  an  expert  in  the  form  of 
answers  to  hypothetical  questions  which  he,  for  the  pur- 
pose of  his  testimony,  assumes  to  be  true,  an  expert  fre- 
quently has  occasion  to  personally  examine  the  subject- 
matter  of  the  inquiry,  a  familiar  example  being  in  the 
cases  of  physical  ailments  or  injury,  in  which  case  he  is 
permitted  to  testify  to  the  result  of  his  examination. 
Each  expert  offered  by  defendan*  made  a  personal  ex- 
amination of  the  building,  together  with  plans  and  speci- 
fications, and  an  objection  that  they  should  not  be  i)er- 
mitted  to  testify  as  the  result  of  such  examination  with- 
out the  use  of  a  hypothetical  question,  cannot  be  sus- 
tained :  Wigmore  on  Ev.,  vol.  I,  section  675 ;  Greenleaf 
on  Ev.  (16th  ed.),  section  441. 

The  remaining  assignments  of  error  are  to  portions  of 
the  charge.  The  charge  as  a  whole  is  substantially  free 
from  error  and  the  questions  attempted  to  be  raised  are 
not  included  in  the  statement  of  questions  involved,  and 
for  that  reason  need  not  be  considered. 

The  judgment  is  affirmed. 


Shields  v.  Philadelphia  Rapid  Transit  Company, 
Appellant. 

Negligence — Street  railways — Pedestrian — Stepping  in  front  of 
approaching  car — Danger — Speed  of  car — Conflicting  evidence — 
Contributory  negligence — Case  for  jury, 

1,  While  a  person  has  no  right  to  put  himself  in  a  position  of 
danger  and  rely  entirely  upon  the  assumption  that  another  who 
controls  the  source  ut  such  danger  will  see  that  he  is  protected,  yet 
everyone  who  exercises  due  care,  according  to  the  circumstances, 
has  an  abstract  right  to  rely  on  the  assumption  that  others  will  do 
likewise  and  use  ordinary  care  to  protect  him  and  his  property  from 
injuiy. 

2.  A  pedestrian  is  not  negligent  in  attempting  to  cross  a  street  at 
a  place  set  apart  for  that  purpose  merely  because  a  car  is  approach- 
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ing  at  a  distance,  although  in  plain  sight.  In  such  case  the  rights 
of  the  pedestrian  and  the  street  railway  company  are  mutual  and 
each  is  bound  to  exercise  the  care  required  by  the  circumstances. 

3.  The  danger  a  pedestrian  is  bound  to  foresee  and  avoid  is  that 
of  being  injured  by  cars  operated  in  a  proper  and  legal  manner. 

4.  In  an  action  against  a  street  railway  company  to  recover  for 
injuries  to  a  pedestrian  at  a  crossing  by  being  struck  by  one  of  de- 
fendant's cars,  the  case  is  for  the  jury  and  a  verdict  for  the  plaintiff 
will  be  sustained  where  it  appeared  that  when  plaintiff  started  to 
cross  the  street  he  saw  the  car  coming  on  the  near  track  275  feet 
distant,  and  apparently  slowing  down;  that  he  proceeded  to  cross 
and  when  on  the  near  rail  he  saw  the  car  two  lengths  away  and 
still  thought  it  was  slowing  down ;  that  when  he  had  gotten  almost 
across  he  was  struck,  and  was  picked  up  166  feet  away,  having 
been  carried  that  distance  on  the  fender  of  the  car;  although  de- 
fendant's evidence  was  that  the  collision  occurred  at  the  point 
where  plaintiff  was  picked  up  on  the  opposite  side  of  the  crossing, 
and  that  the  car  stopped  within  its  length  after  the  collision. 

Argued  March  25,  1918.  Appeal,  No.  360,  Jan.  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  No.  1,  Phila- 
delphia Co.,  June  T.,  1916,  No.  3105,  on  verdict  for  plain- 
tiff, in  case  of  Patrick  J.  Shields  v.  Philadelphia  Rapid 
Transit  Company.  Before  Mbstrbzat,  Potter,  Mosch- 
ziSKER,  Frazer  and  Walling,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Shoemaker,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  $3,000  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned,  among  others,  were  in  refusing  to  di- 
rect a  verdict  for  defendant  and  in  refusing  to  enter 
judgment  for  defendant  n.  o.  v. 

Layton  M.  Schoch,  for  appellant. — This  was  an  instan- 
taneous collision  between  a  pedestrian  and  a  moving 
street  car  and  the  plaintiff  is  barred  of  recovery :  Wolf 
V.  Philadelphia  Rapid  Transit  Co.,  252  Pa.  448;  Flynn 
V.  Pittsburgh  Railways  Co.,  234  Pa.  335;  Klingmann  v. 
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Pittsburgh  Railways  Co.,  252  Pa.  12;  Smith  v.  Electric 
Traction  Co.,  187  Pa.  110;  Easley  v.  Pa.  R.  R.  Co.,  238 
Pa.  67 ;  Greenwood  v.  P.,  W.  &  B.  R.  R.  Co.,  124  Pa.  572 ; 
Welsh  V.  Philadelphia  Rapid  Transit  Co.,  63  Pa.  Su- 
perior Ct.  143;  Randall  v.  Philadelphia  Rapid  Transit 
Co.,  62  Pa.  Superior  Ct.  531. 

It  is  impossible  that  the  plaintiff  should  have  been 
struck  at  the  place  stated  by  him,  and  if  the  accident  oc-  . 
curred  at  the  place  established  by  the  other  witnesses  in 
the  case,  there  was  no  evidence  of  negligence  of  the  de- 
fendant :  Bornscheuer  v.  Consolidated  Traction  Co.,  198 
Pa.  332;  Underwood  v.  Pitts.  Rys.  Co.,  238  Pa.  332. 

Horace  L.  Henderson,  for  appellee. — The  case  was  for 
the  jury :  Ely  v.  P.,  C,  C.  &  St.  L.  Ry.  Co.,  158  Pa.  233 ; 
Wagner  v.  Philadelphia  Rapid  Transit  Co.,  252  Pa.  354; 
Reeves  v.  The  D.,  L.  &  W.  R.  R.  Co.,  30  Pa.  454;  Young 
V.  Philadelphia  Rapid  Transit  Co.,  248  Pa.  174;  Calla- 
han V.  Philadelphia  Traction  Co.,  184  Pa.  425;  Hamil- 
ton V.  Consolidated  Traction  Co.,  201  Pa.  351 ;  Schmidt 
V.  Philadelphia  Rapid  Transit  Co.,  253  Pa.  502;  Fellers 
V.  Warren  St.  Ry.  Co.,  26  Pa.  Superior  Ct.  31 ;  Dunn  v. 
Philadelphia  Rapid  Transit  Co.,  244  Pa.  176. 

Opinion  by  Mr.  Justice  Frazer,  June  3, 1918 : 
Plaintiff  was  injured  by  one  of  defendant's  cars  at  a 
street  crossing  in  the  City  of  Philadelphia,  and  sued  to 
recover  damages.  The  trial  judge  submitted  to  the  jury 
the  questions  of  negligence  and  contributory  negligence, 
and  from  a  verdict  and  judgment  for  plaintiff,  defendant 
appealed,  assigning  for  errors  the  refusal  of  the  court  to 
give  binding  instructions  in  its  favor  and  subsequent  re- 
fusal to  enter  judgment  non  obstante  veredicto. 

On  November  5,  1915,  between  eight  ^nd  nine  o'clock 
in  the  evening,  plaintiff  alighted  from  a  northbbund  car 
on  22d  street  at  the  south  side  of  Erie  avenue  at  the  inter- 
section of  22d  street,  Schuyler  street,  Erie  avenue  and 
Hunting  Park  avenue,  crossed  Erie  avenue  to  the  north- 
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western  side  of  Hunting  Park  avenue  intending  to  pro- 
ceed eastward  on  Erie  avenue  and  to  do  so  was  obliged 
to  cross  to  the  northeastern  side  of  Hunting  Park  ave- 
nue. Defendant  operates  a  double  line  of  tracks  on 
Hunting  Park  avenue,  a  thoroughfare  60  feet  in  width 
from  curb  to  curb,  the  distance  from  each  curb  to  the 
nearest  car  track  being  23%  feet.  Plaintifif  testified 
that  while  standing  on  the  curb,  and  as  he  started  to 
cross  the  avenue  he  noticed  a  car  coming  westward- 
ly  on  Hunting  Park  avenue,  on  the  near  track,  that 
seemed  to  be  slowing  down,  and  two  hundred  and  fifty 
or  two  hundred  and  seventy-five  feet  distant;  that  he 
started  to  cross  the  street  and  upon  reaching  the  track 
the  car  was  at  least  two  lengths  from  him.  He  further 
testified :  "When  I  got  to  the  first  rail  I  continued  to 
cross,  still  thinking  it  was  slowing  down,  and  probably 
going  to  stop  there,  which  they  generally  do.  Before  I 
got  almost  over  the  track,  he  came  on  me  like  a  flash,  and 

that  was  really  the  last  I  knew Q.  From  the  view 

that  you  had  of  the  car  as  it  bore  down  on  you,  could 
you  give  any  estimate  of  what  speed  it  was  coming  at? 

A.  From  what  I  saw  it  coming,  when  I  was  within 

two  car  lengths,  until  the  time  it  struck  me,  it  certainly 
must  have  been  going  about  twenty-five  miles  an  hour. 

Q.  Did  you  observe  that  it  went  faster  after  you 

attempted  to  cross  the  track?  A.  Yes,  sir;  I  did.  I 
couldn't  get  oflF  the  track.''  Plaintiff  has  no  recollection 
of  what  happened  subsequently ;  the  evidence,  however, 
is  undisputed  that  he  was  picked  up  on  the  opposite  side 
of  the  crossing,  a  distance  of  one  hundred  and  sixty-five 
feet  beyond  the  place  at  which  he  stated  the  accident  oc- 
curred. The  testimony  on  behalf  of  defendant  tended 
to  show  plaintiff  was,  in  fact,  struck  on  the  south  side 
of  the  crossing  near  the  place  where  he  was  found,  and 
that  the  car  stopped  within  its  length  after  hitting  plain- 
tiff. By  special  verdict  the  jury  found  the  accident  did 
not  occur  at  the  place  specified  by  defendant's  witnesses. 
The  general  rule  in  cases  of  this  character  is  that  while 
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a  person  has  no  right  to  put  himself  in  a  position  of 
danger  and  rely  entirely  on  the  assumption  that  another 
who  controls  the  source  of  such  danger  will  see  that  he 
is  protected,  yet  everyone  who  exercises  due  care,  accord- 
ing to  the  circumstances,  has  an  abstract  right  to  rely 
on  the  assumption  that  others  will  do  likewise  and  use 
ordinary  care  to  protect  him  and  his  property  from  in- 
jury :  Young  v.  Philadelphia  Bapid  Transit  Co.,  248  Pa. 
174;  Wagner  v.  Philadelphia  Rapid  Transit  Co.,  252 
Pa.  354;  consequently,  mere  failure  to  anticipate  negli- 
gence by  another,  resulting  in  injury,  cannot  be  said  to 
be  neglige'nce  and  will  not  defeat  an  action  for  injuries 
sustained.  In  applying  these  principles  to  cases  of  col- 
lision between  pedestrians  and  street  cars  at  crossings, 
it  has  been  held  a  pedestrian  is  not  negligent  in  attempt- 
ing to  cross  a  street  at  a  place  set  apart  for  that  purpose, 
merely  because  a  car  is  approaching  at  a  distance,  al- 
though in  plain  sight:  Bunn  v.  Philadelphia  Bapid 
Transit  Co.,  244  Pa.  176.  In  such  case  the  rights  of  the 
pedestrian  and  the  street  railway  company  are  mutual 
and  each  is  bound  to  exercise  the  care  required  by  the 
circumstances.  The  danger  the  pedestrian  is  bound. to 
foresee  and  avoid  is  that  of  being  injured  by  cars  oper- 
ated in  a  proper  and  legal  manner.  Accepting  plaintiff's 
account  of  the  accident  as  true,  as  we  are  bound  to  do  in 
view  of  the  verdict  of  the  jury,  he  was  almost  across  the 
track  when  injured ;  the  case,  consequently,  is  ruled  by 
Young  V.  Philadelphia  Bapid  Transit  Co.,  supra. 

Defendant  relies  upon  a  line  of  cases  represented  by 
Flynn  v.  Pittsburgh  Bys.  Co.,  234  Pa.  335 ;  Cunningham 
V.  Philadelphia  Bapid  Transit  Co.,  240  Pa.  194,  and 
Wolf  V.  Philadelphia  Bapid  Transit  Co.,  252  Pa.  448. 
The  facts  in  those  cases,  however,  distinguish  them  from 
the  case  now  before  us.  In  the  case  first  cited  the  acci- 
dent occurred  in  daytime  almost  immediately  as  plain- 
tiff stepped  upon  the  track.  In  the  Cunningham  case 
the  accident  also  occurred  in  daytime  and,  as  was  stated 
in  the  opinion  of  the  court  f  pages  196,  197),  the  only 
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reasonable  inference  deducible  from  the  undisputed  tes- 
timony was  that  plaintiff  stepped  upon  the  track  directly 
in  front  of  an  approaching  car  and  was  struck  instantly. 
So  also  in  the  Wolf  case,  the  accident  occurred  in  day- 
light and  plaintiff's  testimony  was  to  the  effect  that  the 
car  was  coming  fast  and  he  saw  the  motorman  was  not 
booking  ahead.  Under  such  conditions  he  could  not  rely 
upon  the  assumption  that  the  motorman  saw  him  and 
would  exercise  proper  care  to  avoid  an  accident. 

It  cannot  be  said  in  the  case  now  before  us  that  the 
only  reasonable  inference  to  be  drawn  from  the  circum- 
stances clearly  demonstrated  that  plaintiff  was  guilty  of 
contributory  negligence;  the  question  accordingly  was 
for  the  jury :  Young  v.  Philadelphia  Rapid  Transit  Co., 
supra. 

Appellant  further  contends  the  circumstances  of  the 
accident  showed  plaintiff's  account,  in  view  of  the  place 
and  position  of  his  body  when  found,  described  impos- 
sible conditions,  hence  defendant's  version  of  the  place 
where  the  accident  occurred  was  the  true  one,  and  con- 
clusively demonstrated  no  negligence  on  the  part  of  the 
motorman.  The  jury  found  this  question  in  favor  of 
plaintiff,  however,  and  it  cannot  be  said  that  plaintiff's 
account  was  so  impossible  as  to  warrant  setting  aside 
their  finding  as  not  being  supported  by  evidence.  Under 
plaintiff's  theory  of  the  case  he  must  have  been  carried 
on  the  fender  of  the  car  for  a  distance  of  165  feet.  There 
is  nothing  so  clearly  impossible  in  this  as  to  justify  us 
in  holding  as  matter  of  law  that  it  could  not  have  oc- 
curred. Neither  is  the  fact  that  plaintiff  was  found  on 
the  right-hand  side  of  the  track,  rather  than  on  the  left, 
conclusive  as  to  his  exact  location  when  struck  by  the 
car,  since,  if  carried  on  the  fender  for  such  a  distance 
and  around  a  curve  to  the  left,  his  position  would  not 
necessarily  remain  the  same  as  that  occupied  by  him  im- 
mediately following  the  contact,  and  a  reasonable  infer- 
ence might  readily  follow  that  the  momentum  and  the 
overhang  of  the  front  of  the  car  in  rounding  the  curve  to 
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the  left  would  have  a  tendency  to  throw  plaintiff's  body 
to  the  right-hand  side  of  the  track.  The  inferences  were 
necessarily  for  the  jury. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment affirmed. 


MacEvoy  v.  Kerr,  Appellant. 

Contracts — Suretyship — Construction — Sales. 

In  an  action  on  a  contract  of  suretyship  it  appeared  that  plain- 
tiff and  defendant's  principal  entered  into  an  agreement  on  Jmie 
20, 1916,  under  which  the  former  was  required  to  furnish  the  latter 
six  barrels  of  dye  "delivery  to  be  made  600  pounds  monthly,  at 
$2.75  per  pound  until  January  1,  1917,''  and  defendant  agreed  to 
be  "responsible  for  payment  of  said  goods  within  30  days."  No 
reference  was  made  as  to  the  time  of  the  month  on  which  shipments 
were  to  be  made  or  whether  there  should  be  one  or  more  shipments 
per  month.  The  same  day  plaintiff  shipped  to  defendant  one  bar- 
rel containing  898  pounds ;  and  seventeen  days  later,  on  July  7th, 
he  shipped  another  barrel  containing  601  pounds,  making  a  total 
delivery  of  899  pounds.  Defendant  requested  plaintiff  to  delay 
further  shipments  until  the  goods  delivered  were  paid  for,  and  no 
further  goods  were  delivered.  In  an  action  against  the  surety  for 
the  price  of  the  goods  shipped,  defendant  contended  that  the  de- 
livery of  the  second  barrel  within  seventeen  days  from  the  delivery 
of  the  first  was  a  sufficient  departure  from  the  terms  of  the  con- 
tract to  release  him  from  liability.  Eeld,  (1)  that  defendant's 
agreement  was  sufficiently  broad  to  cover  payment  for  all  goods 
included  in  the  contract  amounting  to  600  pounds  monthly,  (2) 
that  defendant  was  not  released  from  liability  by  reason  of  the  fact 
that  in  the  first  month  more  than  600  pounds  had  been  delivered 
where  all  the  goods  called  for  by  the  contract  had  not  been  shipped, 
so  that  it  could  not  be  said  that  he  was  required  to  pay  for  more 
than  he  had  agreed  to  pay,  and  (3)  a  judgment  on  a  verdict  for 
plaintiff  for  the  price  of  both  barrels  will  be  sustained. 

Argued  March  27,  1918.  Appeal,  No.  375,  Jan.  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  No.  1,  Phila- 
delphia Co.,  Dec.  T.,  1916,  No.  2395,  on  verdict  for  plain- 
tiff, in  case  of  Thomas  J.  MacEvoy  and  Hugo  Ristelhue- 
ber,  copartners  trading  as  Thomas  J.  MacEvoy,  v.  James 
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D.  Kerr.     Before  Mbstbbzat,  Potter,  Moschziskbr, 
Frazbb  and  Walung,  J  J.    Affirmed. 

Assumpsit  on  a  contract  of  suretyship.     Before  Shok 

MAKBR,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts 
Verdict  for  plaintiff  for  |1,626.13  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  answers  to  i)oints  and  in  refus- 
ing to  direct  a  verdict  for  defendant. 

H.  M.  McCaugheyy  for  appellant,  cited:  Dunbar  v 
Fleisher,  137  Pa.  85 ;  Austin  Mfg.  Co.  v.  Duerr,  19  Pa 
Superior  Ct.  560;  Nesbitt  v.  Turner,  155  Pa.  429;  Ben 
singer  v.  Wren,  100  Pa.  500;  Grocer^s  Bank  v.  King 
man,  16  Gray  473;  Bole  v.  New  Hampshire  Fire  Ins 
Co.,  159  Pa.  53 ;  Young  v.  American  Bonding  Co.  of  Bal 
timore,  228  Pa.  373. 

W.  Logan  MacCoy,  of  MacCoy,  Evans,  Hutchinson  d 
Lewis,  for  appellee,  cited :  Nazareth  Foundry  and  Ma- 
chine Co.  V.  Marshall  Machinery  &  Supply  Co.  et  al.,  258 
Pa.  558;  Crompton's  Est.,  27  W.  N.  C.  491;  American 
Radiator  Co.  v.  Hoflfman,  26  Pa.  Superior  Ct.  177; 
Brownfield  v.  Johnson,  128  Pa.  254. 

Opinion  by  Mr.  Justicb  Frazbr,  June  3, 1918 : 
Defendant  appeals  from  a  judgment  entered  on  a  ver- 
dict in  an  action  on  a  contract  of  suretyship  wherein 
he  became  surety  for  the  purchase  price  of  merchandise 
bought  from  plaintiflf. 

H.  J.  Hallam,  desiring  to  purchase  a  quantity  of  dye 
on  credit,  applied  to  plaintiff  who  refused  to  sell  unless 
the  former  obtained  a  financially  responsible  person  to 
guarantee  payment  of  the  account.  Later  Hallam  re- 
turned to  plaintiff's  office  with  the  following  letter  dated 
June  20, 1916,  and  signed  by  defendant :  "In  reference  to 
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Mr.  H.  J.  Hallam  security  on  his  contract  for  Blk. 
known  as  National's  type  dye  I  am  agreeable  to  be  re- 
sponsible for  payment  of  said  goods  in  thirty  days."  In 
reply,  plaintiff  wrote  defendant :  *'I  beg  to  acknowledge 
receipt  of  your  favor  of  the  20th  inst.  giving  security 
for  the  payment  of  H.  J.  Hallam's  account  for  direct 
Black  known  as  National's  type  dye."  The  evidence 
referring  to  the  quantity  of  dye  appears  in  a  memoran- 
dum wTitten  by  plaintiff  to  Hallam  the  same  day  as 
those  above  quoted  as  follows :  "Having  received  a  letter 
from  James  D.  Kerr  of  date  June  20,  1916,  security  for 
the  payment  of  six  barrels  of  direct  black,  known  as 
National's  type  dye,  it  is  understood  that  delivery  is  to 
be  made  600  pounds  monthly,  at  |2.75  per  pound  until 
January  1,  1917."  No  reference  is  made  in  the  com- 
munications as  to  time  of  the  month  on  which  shipments 
were  to  be  made  or  the  proportions,  whether  in  sepa- 
rate quantities  or  of  600  pounds  each  or  divided  into  a 
number  of  shipments  in  quantities  sufficient  to  make  a 
total  of  600  pounds  during  the  course  of  the  month. 
The  day  the  contract  was  entered  into  plaintiff  shipped 
one  barrel  of  dye  containing  398  pounds  and  seventeen 
days  later,  on  July  7th,  shipped  another  barrel  contain- 
ing 501  pounds,  making  a  total  delivery  of  899  pounds. 
Defendant,  becoming  uneasy  concerning  Hallam's  finan- 
cial condition,  requested  plaintiff  to  delay  further  ship- 
ments until  goods  already  delivered  were  paid  for.  In 
compliance  with  the  request,  no  additional  shipments 
were  made  and  on  Hallam's  failure  to  pay  for  the  dye 
previously  shipped,  defendant  declined  to  fulfill  the 
terms  of  his  contract,  whereupon  this  action  was 
brought. 

The  principal  fact  in  dispute  is  the  date  on  which  the 
discontinuance  of  shipments  was  requested  by  defendant 
and  the  effect  of  the  request.  Plaintiff  testified  the  sec- 
ond barrel  was  shipped  July  7th  and  that  defendant's 
request  to  make  no  further  deliveries  was  not  made  until 
the  middle  of  August.     On  the  other  hand  defendant 
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fixed  the  date  as  June  29th,  which  was  previous  to  the 
second  delivery,  and  for  that  reason  denied  his  responsi- 
bility for  the  latter  shipment.  The  question  raised  by 
this  contradictory  testimony  was  necessarily  for  the  jury 
and  was  submitted  under  instructions  of  which  no  com- 
plaint is  made,  the  principal  contention  of  defendant 
being  that  the  delivery  of  the  second  assignment  within 
the  period  of  seventeen  days  from  the  delivery  of  the 
first  w^as  a  suflScient  departure  from  the  terms  of  the  con- 
tract to  release  him  from  liability. 

Defendant's  agreement  is  an  absolute  one  to  become 
"responsible  for  payment  of  said  goods"  within  thirty 
days  and  would  seem  to  be  sufficiently  broad  to  cover 
all  goods  included  in  the  contract  amounting  to  600 
pounds  monthly  for  a  period  slightly  exceeding  six 
months.  Consideration  of  the  question  of  defendant's 
right  to  cancel  the  contract  becomes  unnecessary,  since 
plaintiff  voluntarily  ceased  making  shipments  at  defend- 
ant's request.  In  absence  of  evidence  to  establish  the 
time  for  delivery  or  definitely  fix  the  quantity  of  each 
shipment,  we  assume  the  contract  was  intended  to  be 
operative  from  its  date,  and,  in  fact,  this  was  the  con- 
struction placed  upon  it  by  the  parties,  as  the  first  ship- 
ment was  made  on  the  day  the  guarantee  was  received. 
Taking  the  average  daily  supply  as  a  criterion,  the  quan- 
tity shipped  was  sufficient  to  cover  a  period  of  twenty 
days  and  at  the  expiration  of  that  time  plaintiff's  duty 
would  be  to  forward  an  additional  supply.  Whether 
such  further  shipment  should  be  in  quantities  sufficient 
to  meet  defendant's  demand  for  a  part  or  an  entire 
month,  was  apparently  left  to  the  discretion  of  plaintiff 
who  testified  that  in  making  shipments  the  quantity  of 
each  must  necessarily  depend  upon  the  capacity  of  the 
barrel  available  at  the  time.  The  second  barrel  contain- 
ing 501  pounds  was  also  insufficient  to  make  up  the 
quantity  required  for  the  ensuing  month,  and  whether 
or  not  there  was  an  overshipment,  necessarily  depends 
upon  the  time  of  making  the  third  delivery.    As  the 
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second  shipment  was  but  two  days  earlier  than  the  time 
when  a  delivery  of  an  additional  supply  would  actually 
be  due  computed  on  a  daily  basis,  it  might  well  be  con- 
tended a  further  delay  would  not  be  consistent  with  good 
business  judgment  or  with  an  honest  endeavor  on  the 
part  of  plaintiff  to  carry  out  his  contract. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Plumly's  Estate. 

Wilh — Residuary  clauses — "Balan  ce** — Construction — Intention 
— Disinterested  heir. 

1.  While  it  is  true  that  a  residuary  clause  carries  all  not  well 
given,  it  is  equally  true  that  an  heir  can  not  be  disinherited  except 
by  express  words  or  necessary  implication.  Where  the  scales  hang 
perfectly  even,  then  the  intent  of  the  testator  is  to  be  gathered 
from  the  language  of  the  will  alone ;  and  if  it  be  doubtful  whether 
a  particular  item  was  intended  to  carry  the  residue,  a  construction 
is  to  be  favored  which  most  nearly  conforms  to  the  intestate  laws. 

2.  A  testatrix  bequeathed  $15,000  in  fifteen  separate  legacies;  in 
addition  to  these  legacies,  and  interlarded  between  them,  she  be- 
queathed to  a  brother-in-law  "the  interest  of  four  thousand  dol- 
lars during  his  lifetime."  She  further  provided:  "If  my  estate 
should  not  reach  the  amount  as  willed,  then  I  wish  each  one 
to  receive  pro  rata  of  the  amount  as  willed,  and  if  on  the  other 
hand  it  should  exceed  the  amount,  I  wish  the  balance  to  be  di- 
vided between  my  nephew,  Eugene  K.  Plumly,  and  my  niece,  R. 

May  Swaim,  or  their  heirs.    I  wish all  taxes  to  be  paid 

out  of  the  estate  on  the  four  thousand  I  have  left  him  [the 
brother-in-law]  so  he  can  have  the  full  interest  on  what  I  have  left 
him."  At  the  audit  of  the  trustee's  account,  it  appeared  that  the 
brother-in-law  had  died  and  that  the  excess  of  testatrix's  estate, 
after  payment  of  legacies,  including  the  trust  legacy  of  $4,000  and 
all  expenses,  was  less  than  $100.  The  Orphans*  Court  decided  that 
Eugene  K.  Plumly  and  R.  May  Swain  were  general  residuary  lega- 
tees and  that  the  corpus  of  the  $4,000  should  be  divided  between 
them.  Held,  that  such  legatees  were  merely  given  the  balance  re- 
maining over  and  above  the  total  of  the  legacies  previously  named 
in  the  will  and  that  the  corpus  of  the  $4,000  in  which  the  brother- 
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in-law  had  a  life  interest  did  not  fall  into  the  residue,  but  was  dis- 
tributable among  the  next  of  kin,  and  the  decree  was  reversed. 

Argued  March  27,  1918.  Appeal,  No.  377,  Jan.  T., 
1917,  by  Thos.  S.  Shoemaker,  from  decree  of  O.  C.  Phila- 
delphia Co.,  April  T.,  1913,  No.  445,  dismissing  excep- 
tions to  adjudication,  in  Estate  of  Mary  P.  Plumly,  de- 
ceased. Before  Mbstrbzat,  Potter,  Mosghziskbb,  Fra- 
ZBB  and  Walung,  J  J.    Reversed. 

Exceptions  to  adjudication.     Before  Dallbtt,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  dismissed  the  exceptions  in  an  opinion  by 
GUMMBY,  J. 

Errors  assigned  were  dismissal  of  the  exceptions. 

J.  H.  Shoemaker,  for  appellant. — It  is  a  clear  rule 
of  law  that  there  must  be  express  words  or  a  necessary 
implication  to  disinherit  the  heir:  Busby  v.  Busby,  1 
Dal.  226;  Weber's  App.,  17  Pa.  474;  Brendlinger  v. 
Brendlinger,  26  Pa.  131 ;  Hoyt's  Est.,  236  Pa.  440. 

Henry  Budd,  for  appellee. — ^A  person  is  not  to  be  held 
to  have  died  intestate  as  to  any  part  of  his  estate  when 
he  has  left  a  will,  the  words  of  which,  by  any  reasonable 
construction,  can  be  held  to  have  disposed  of  the  entire 
estate :  Woodside's  Est.,  188  Pa.  45 ;  Lefebvre  v.  D'Arcy, 
236  Pa.  235;  Appeal  of  the  Board  of  Missions  of  United 
Presbyterian  Church,  91  Pa.  507;  Fuller's  Est.,  225  Pa. 
626. 

Opinion  by  Mr.  Justicb  Moschziskbr,  June  3,  1918 : 
Mary  P.  Plumly  died  May  7,  1912,  leaving  a  will 
whereby  she  disposed  of  the  corpus,  or  principal,  of  fif- 
teen thousand  dollars,  in  fifteen  separate  legacies  rang- 
ing in  amounts  from  one  hundred  to  three  thousand  dol- 
lars; in  addition  to  these  legacies,  and  interlarded  be- 
VOL.  CCLXI — 28. 
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tween  them,  she  provides,  "To  my  brother-in-law,  John 
M.  Plumly,  I  will  the  interest  of  four  thousand  dollars 
during  his  lifetime/'  After  the  last  bequest  in  the  tes- 
tament, the  following  provision  appears :  "If  my  estate 
should  not  reach  the  amount  as  willed,  then  I  wish  each 
one  to  receive  pro  rata  of  the  amount  as  willed,  and  if 
on  the  other  hand  it  should  exceed  the  amount,  I  wish 
the  balance  to  be  divided  between  my  nephew, 'Eugene 
K.  Plumly,  and  my  niece,  E.  May  Swaim,  or  their  heirs. 

I  wish all  taxes  to  be  paid  out  of  the  estate  on  the 

four  thousand  I  have  left  him  [John  M.  Plumly],  so  he 
can  have  the  full  interest  on  what  I  have  left  him." 

John  M.  Plumly  died  May  29,  1916.  At  the  audit  in 
the  court  below,  one-half  of  the  four  thousand  dollars 
from  which  Mr.  Plumly  had  received  the  income  during 
his  life,  was  claimed  by  Thomas  S.  Shoemaker,  as  one  of 
the  heirs  of  testatrix,  under  the  intestate  laws,  and  also 
by  Eugene  K.  Plumly,  as  a  residuary  legatee,  under  the 
above  quoted  testamentary  provision;  the  Orphans' 
Court  decided  in  favor  of  the  latter  (Lamorellb  and 
Gbst,  JJ.,  dissenting),  and  the  former  has  appealed. 

It  was  admitted  at  the  audit  that  "the  excess  of  tes- 
tatrix's estate,  after  payment  of  legacies,  including  the 
trust  legacy  of  four  thousand  dollars,  and  all  expenses, 
was  something  less  than  one  hundred  dollars." 

The  question  for  determination  is:  Do  the  words  of 
the  will  constitute  Eugene  K.  Plumly  and  E.  May  Swaim 
general  residuary  legatees,  so  that,  upon  the  death  of 
John  M.  Plumly,  the  corpus  of  the  f  4,000  is  to  be  divided 
between  them,  or  does  testatrix  only  give  to  them  the 
balance,  if  any,  of  her  property  over  and  above  the  total 
of  the  sums  previously  named  in  her  will,  i.  e.,  the  above 
mentioned  sum  of  "less  than  one  hundred  dollars"? 

The  controlling  inquiry  is:  What  meaning  is  con- 
veyed, as  to  the  intent  of  the  testatrix,  by  the  words  em- 
ployed in  the  part  of  the  will  under  immediate  consid- 
eration, read  in  connection  with  the  document  as  a 
whole ;  for,  when  so  looked  at,  if  the  meaning  is  clear, 
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there  is  no  necessity  for  the  application  of  technical 
rules  of  construction.  If  such  meaning  leads  to  a  par- 
tial intestacy,  even  though  the  testatrix  might  have 
thought  she  had  avoided  this  result,  the  heirs  under  the 
intestate  laws  will  take  to  the  exclusion  of  those  claim- 
ing as  residuary  legatees — that  is  to  say,  should  the  lat- 
ter's  claim  be  inconsistent  with  the  apparent  meaning  of 
the  language  employed  in  the  will. 

A  close  study  of  the  present  document  convinces  us 
that  the  testatrix  did  not  intend  thereby  to  constitute 
Eugene  K.  Plumly  and  E.  May  Swaim  general  residuary 
legatees.  We  must  assume  Mrs.  Plumly  knew  in  a  gen- 
eral way  of  what  her  estate  consisted ;  but  it  is  apparent 
she  did  not  know  the  exact  amount  for  which  her  securi- 
ties would  sell.  Evidently,  however,  she  anticipated 
that  the  sum  likely  to  be  realized  and  the  total  of  the 
amounts  contemplated  by  her  as  bequests  would  about 
equal  each  other,  leaving  either  a  slight  deficiency  or  a 
small  excess.  With  this  in  mind,  it  is  only  reasonable 
to  assume  that  she  used  the  word  ^Ttelance'^  in  a  mathe- 
matical sense,  meaning  remainder  over  and  above  a  sum 
total,  and  not  in  the  general  sense  of  all  her  estate  which 
might  remain  undisposed  of.  In  other  words,  the  lan- 
guage employed  indicates  that  what  testatrix  had  in 
mind,  when  she  disposed  of  "the  balance''  to  Eugene  K. 
Plumly  and  R.  May  Swaim,  was  any  amount  in  excess 
of  what  she  for  the  moment  considered  "as  willed"  by 
the  prior  bequests,  and  not  her  general  residuary  estate, 
if  any. 

While  Mrs.  Plumly  gave  only  the  interest  on  f4,000 
to  John  M.  Plumly,  and  not  the  principal,  yet  it  is  ap- 
parent, from  the  final  language  employed  in  the  particu- 
lar testamentary  provision  under  consideration,  that  she 
had  this  $4,000  in  mind  "as  willed,"  when  she  provided 
for  the  disposition  of  "the  balance."  As  we  read  the 
words  used  by  testatrix,  in  the  part  of  the  will  now  be- 
fore us,  the  thoughts  thereby  expressed  concern  a  divi- 
sion, either  in  case  of  a  shortage  in  the  total  necessary 
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to  meet  the  aggregate  of  the  amounts  already  mentioned 
by  her  or  in  the  event  of  a  balance  above  such  total ;  and, 
apparently,  she  had  no  thought  of  an  eventual  disposi- 
tion of  any  part  of  her  estate  after  the  death  of  John  M. 
Plumly. 

We  agree  with  the  following  view  expressed  in  the  dis- 
senting opinion  written  by  Judge  Lamobbllb,  of  the 
court  below :  "If  the  clause  was  intended  to  dispose  of 
all  of  the  residue,  the  auditing  judge  was  undoubtedly 
right,  but  was  it  the  purpose  and  intent  of  testatrix  to 
write  into  the  will  a  clause  disposing  of  any  residue  save 
and  except  such  surplus  as  might  exist  after  totalling  all 
of  her  legacies?    What  was  the  amount  'as  willed'? 
Manifestly  all  that  she  had  given,  including,  of  course, 
the  $4,000  left  in  trust.     Testatrix,  having  thus  disposed 
of  all  her  effects,  seemed  to  realize  that,  if  her  posses- . 
sions  were  unequal  to  her  gifts,  it  was  incumbent  upon 
her  to  provide  for  a  pro  rata  abatement ;  and,  having  in- 
corporated this  clause  in  her  will,  what  more  natural 
than  that  she  should  at  the  same  time  cover  a  possible 
increase  and  make  disposition  of  such  surplus,  if  any? 
That,  and  that  only,  to  my  mind,  was  the  intention  as 
determined  by  the  language  used.     If  this  clause  had 
not  been  inserted,  an  intestacy  as  to  the  $4,000  on  the 
death  of  John  M.  Plumly  [assuredly] ..... .would  have 

resulted;  and,  if  the  testatrix  did  not  intend  by  this 
clause  to  dispose  of  the  $4,000,  why  should  we  resort  to 
an  artificial  rule  of  construction  [to  bring  about  that  re- 
sult]? 'Balance'  is  the  word  used  by  testatrix,  and 
'balance,'  considering  the  context,  can  mean  but  one 
thing,  the  excess  over  and  above  the  legacies  given. 
While  it  is,  of  course,  true  that  a  residuary  clause  car- 
ries all  not  well  given,  it  is  equally  true  that  an  heir  can- 
not be  disinherited  except  by  express  words  or  necessary 
implication.  Citation  of  authority  on  these  well  known 
propositions  is  unnecessary.  Where,  however,  the  scales 
hang  perfectly  even,  the  intent  of  the  testator  is  to  be 
gathered  from  the  language  of  the  will  [alone]  ;  and,  if 
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it  be  doubtful  whether  a  particular  item  was  intended  to 
carry  the  residue,  a  construction  is  to  be  favored  which 
most  nearly  conforms  to  the  intestate  laws." 

If  the  testatrix  meant  Eugene  K.  Plumly  and  R.  May 
Swaim  to  take  only  the  balance  over  and  above  the  ag- 
gregate of  the  amounts  previously  mentioned  in  her  tes- 
tament ^'as  willed/'  and  we  have  already  decided  such 
to  be  the  meaning  conveyed  by  the  words  she  employed, 
then  it  is  clear  that  she  did  not  intend  to  designate  them 
as  general  residuary  legatees,  and  they  cannQt  claim  as 
such  against  those  entitled  under  the  intestate  laws. 

The  assignments  of  error  are  sustained,  the  decree  of 
the  court  below  is  reversed,  and  the  record  is  remitted 
with  directions  to  make  distribution  in  accordance  with 
the  views  here  expressed;  costs  to  be  paid  out  of  the 
estate. 


Pay,  Administratrix,  v.  Moore,  Appellant. 

Contracts — Building  contracts — Architect's  certificate  —  Caprir 
cious  refusal  of  certificate — Collision — Substantial  performance — 
Minor  defects — Deductions — Charge  of  court — Failure  to  request 
— Evidence — Striking  out — Conclusion  of  law — Discretion  of  court, 

1.  Where,  in  an  action  on  a  building  contract  brought  by  the 
administratrix  of  a  decedent's  estate  to  recover  the  balance  alleged 
to  be  due  from  defendant  who  was  the  owner  of  a  building  con- 
structed by  plaintiff's  decedent,  it  appeared  the  contract  required 
that  payments  be  made  only  upon  the  certificate  of  the  archi- 
tect and  that  the  architect  had  not  given  a  certificate;  but  where 
it  appeared  that  the  refusal  of  the  architect  to  give  the  cer- 
tificate was  due  to  the  fact  that  the  architect  objected  to  certain 
wood  comer  beading  which  had  been  used  by  the  contractor;  and 
that,  in  condenming  the  bead,  the  architect  was  not  acting  upon 
his  own  judgment  as  to  the  sufficiency  of  the  work  but  at  the  dicta- 
tion and  to  satisfy  the  whim  of  the  owner,  the  fact  that  the  archi- 
tect's certificate  was  not  produced  did  not  necessarily  preclude 
plaintiff  from  recovery. 

2.  Where  objection  was  made  to  the  use  of  chestnut  instead  of 
white  pine  lumber  as  called  for  by  the  contract  in  the  making  of 
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window  sashes,  but  there  was  evidence  that,  although  the  contract 
provided  that  alterations  should  not  be  made  except  on  the  written 
order  of  the  architect,  and  no  such  written  order  was  given,  the 
alterations  were  made  at  the  request  of  the  architect  with  the 
acquiescence  of  the  owner  so  as  to  conform  to  the  interior  finish  of 
the  house,  the  case  was  for  the  jury. 

3.  Provisions  in  a  contract  requiring  the  production  of  the  cer- 
tificate of  the  architect  showing  completion  of  the  work  are  in- 
tended as  a  protection  of  the  owner  against  unjust  claims  by  the 
contractor  and  to  see  that  the  contractor  properly  i>erforms  his 
agreement,  and,  in  cases  where  the  evidence  establishes  the  refusal 
of  the  architect  to  be  capricious,  fraudulent  or  based  on  collusion 
with  the  owner,  his  withholding  the  certificate  will  not  prevent  the 
contractor  from  recovering  the  amoimt  due  him. 

4.  Where  it  appeared  that  the  architect  persisted  in  refusing  a 
certificate  of  completion  and  that  the  contractor  claimed  a  comple- 
tion of  the  contract  and  that  thereupon  the  owner  procured  a  bid 
and  contracted  for  additional  work  on  the  house  which  he  consid- 
ered necessary  to  complete  the  contract  according  to  the  specifica- 
tions, for  which  he  paid  certain  amounts  which  were  deducted  from 
the  contract  price,  and  that  the  architect  signed  a  certificate  to  the 
effect  that  after  such  deductions  a  balance  of  $1,100  remained  due 
the  contractor,  the  trial  judge  properly  charged  the  jury  to  con- 
sider the  decision  of  the  architect  conclusive  unless  they  found 
from  the  circumstances  in  the  case  his  decision  was  the  result  of 
collusion  with  the  owner  and  not  a  fair  and  impartial  one,  and 
properly  permitted  the  jury  to  determine  whether  the  contractor 
faithfully,  honestly  and  substantially  complied  with  the  provisions 
of  his  contract,  and  properly  charged  the  jury  that  if  they  so  found, 
minor  defects  would  not  prevent  a  recovery  for  the  amoimt  due 
less  a  reasonable  allowance  for  the  cost  of  remedying  the  imperfec- 
tions. 

5.  The  refusal  of  the  court  in  such  case  to  strike  out  testimony 
of  a  witness  for  plaintiff  who  in  reply  to  a  question  '*What  did  you 
do"  answered  **I  completed  the  work  in  accordance  with  the  plans, 
specifications  and  contract,  and  the  modifications  by  the  architect'' 
was  not  reversible  error  (as  the  statement  was  responsive  to  the 
question  and  was  not  a  legal  conclusion),  particularly  as  the  details 
of  the  work  i)erformed  by  the  witness  were  more  fully  given  in 
other  parts  of  his  testimony,  and  the  action  of  the  trial  judge  wa^ 
a  matter  of  discretion. 

6.  A  complaint  on  appeal  that  the  trial  judge  failed  to  properly 
instruct  the  jury  on  the  question  of  deduction  to  be  made  from 
plaintiff's  claim  for  failure  to  fully  perform  is  not  ground  for  re- 
versal where  the  items  refused  and  the  principles  applicable  were 
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clearly  stated  and  the  jury  had  before  them  the  architect's  state- 
ment showing  the  amount  defendant  claimed  to  be  entitled  to 
set  off  and  where  further  and  more  definite  instructions  were  not 
requested  at  the  trial. 

Practice,  Supreme  Court — Appeals  —  Defects  in  the  record—^ 
Withdrawal  of  jurors — RemarJcs  of  counsel. 

7.  The  Supreme  Court  can  not  determine  whether  the  refusal  of 
the  court  to  withdraw  a  juror  because  of  statements  made  by  coun- 
sel was  an  abuse  of  discretion  where  the  record  fails  to  state  the 
subject-matter  of  the  objectionable  remarks. 

Argued  March  27,  1918.  Appeal,  No.  379,  Jan.  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  No.  3,  Phila- 
delphia Co.,  Dec.  T.,  1905,  No.  906,  on  verdict  for  plain- 
tiff, in  case  of  Ella  M.  Fay,  Administratrix  of  the  Estate 
of  Edward  Pay,  Deceased,  v.  James  S.  Moore.  Before 
Mestrbzat,  Potter,  Moschzisker,  Prazer  and  Wal- 
ling, JJ.    Affirmed. 

Assumpsit  for  balance  alleged  to  be  due  plaintiff's 
decedent  under  a  building  contract.  Before  McMi- 
CHAEL,  P.  J. 

The  opiniotf  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  f  1,793.94  and  judgment  there- 
on.   Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  judgment 
for  defendant,  refusing  to  enter  judgment  n.  o.  v.,  rulings 
on  evidence  and  instructions  to  the  jury. 

George  J,  Edwards,  Jr.,  for  appellant. — ^When  a  con- 
tract provides  for-  the  submission  of  the  matters  em- 
braced therein  to  the  judgment  of  the  architect  and  en- 
gineer, or  a  named  arbitrator,  and  provides  that  the 
decision  of  the  person  designated  shall  be  final  and  con- 
clusive, the  award  by  the  arbiter  is  binding  upon  the 
parties :  Hostetter  v.  Pittsburgh,  107  Pa.  419 ;  Kennedy 
V.  Poor,  151  Pa.  472 ;  Bowman  v.  Stewart,  165  Pa.  394 ; 
Qowen  v.  Pierson,  166  Pa.  258;  Wiggins  v.  Columbian 
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Fireproofing  Co.,  227  Pa.  511;  Kann  v.  Bennett,  234  Pa. 
12 ;  Ruch  V.  York  City,  233  Pa.  36. 

Neither  party  can  successfully  impeach  the  arbiter's 
award  except  on  the  ground  of  actual  fraud:  Kann  v. 
Bennett,  234  Pa.  12. 

Ignatius  A.  Quinn,  with  him  John  J.  Oreen,  for  appel- 
lee, cited :  Hunn  v.  Penna.  Inst,  for  Instruction  of  Blind, 
221  Pa.  403;  Pittsburgh  Terra-Cotta  Lumber  Co.  v. 
Sharp,  190  Pa.  256. 

Opinion  by  Mb.  Justice  Fbazbb,  June  3,  1918 : 
Plaintiff,  a  contractor,  sues  to  recover  f rcwn  the  owner 
a  balance  alleged  to  be  due  under  a  contract  for  the  erec- 
tion of  a  building.  The  defense  is  that  plaintiff  failed 
to  complete  the  work  in  accordance  with  the  specifica- 
tions whereby  defendant  was  obliged  to  take  possession 
of  the  building  and  finish  it  at  an  expense  beyond  the 
contract  price.  Plaintiff  having  died  while  the  action 
was  pending,  his  wife  was  substituted  on  the  record  as 
administratrix  of  his  estate.  The  case  has  been  tried 
three  times,  the  result  of  the  last  trial  being  a  verdict 
and  judgment  for  plaintiff  from  which  defendant  ap- 
pealed. 

The  first  two  assignments  of  error  are  to  the  refusal 
of  the  court  below  to  give  binding  instructions  and  sub- 
sequently to  enter  judgment  for  defendant  non  obstante 
veredicto.  The  contract  required  payments  to  be  made 
only  upon  the  certificate  of  the  architect.  When  the 
building  was  practically  completed  and  a  certificate 
for  final  payment  requested,  the  architect  notified  plain- 
tiff in  writing  that  the  work  was  not  performed  in  ac- 
cordance with  the  contract  in  certain  specified  particu- 
lars. Plaintiff  contends  the  defects  enumerated  by  the 
architect  were  rectified  by  him,  while  defendant  avers 
such  was  not  the  case  but,  on  the  contrary,  he  was 
obliged  to  employ  another  contractor  to  complete  the 
work. 
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The  first  objection  is  that  corner  beading  was  omitted. 
The  specifications  call  for  "wood  corner  beads  on  all  ex- 
posed angles"  but  failed  to  set  forth  the  particular  kind 
of  beading  to  be  used.  Plaintiff's  son,  who  had  charge 
of  the  construction  work,  testified  beads  were  put  on  at 
exposed  comers,  and  this  does  not  seem  to  be  denied,  the 
contention  being  a  different  style  of  beading  should  have 
been  supplied  as  appears  in  a  subsequent  letter  from  the 
architect,  in  which  he  states  the  owner  "has  instructed 
me  to  put  on  beads  in  accordance  with  his  desire,  al- 
though I  have  never  seen  that  kind  of  bead  which  he  de- 
sires, at  the  same  time  he  states  that  nothing  else  [will] 
be  accepted  by  him,  so  there  is  no  other  alternative,  and 
therefore  I  am  compelled  to  instruct  you  to  make  them 
different  from  what  I  would  personally  select."  In  an- 
other letter  written  a  few  days  later,  the  architect  says : 
"I  am  perfectly  aware  that  the  bead  Mr.  Moore  desires 
is  impractical  as  well  as  impossible,  but  as  Mr.  Moore 
gave  me  no  other  alternative  in  the  matter  and  the  best 
I  could  do  was  to  give  his  instructions  verbatim  to  you" ; 
and  in  a  third  letter  says  he  had  again  taken  the  matter 
up  with  the  owner  "and  asked  him  to  give  me  instruc- 
tions for  the  regular  old  fashioned  wood  corner  bead  put 
on,  which  is  the  only  thing  that  can  be  accomplished 
outside  of  the  covered  bead  which  you  have  at  present 
and  which  Mr.  Moore  does  not  want."  Under  these  cir- 
cumstances the  jury  were  warranted  iti  finding  the  archi- 
tect in  condemning  the  bead  used  by  plaintiff  was  not 
acting  upon  his  own  impartial  judgment  as  to  the  suffi- 
ciency of  the  work  but  at  the  dictation  and  to  satisfy  the 
whim  of  the  owner. 

Another  objection  is  the  window  sashes  were  of  chest- 
nut instead  of  white  pine  lumber  as  called  for  in  the  con- 
tract. With  respect  to  this  item,  the  testimony  on  be- 
half of  plaintiff  is  to  the  effect  the  architect  instructed 
him  to  use  chestnut  instead  of  pine,  so  as  to  conform  to 
the  interior  finish  of  the  house.  The  owner  visited  tlr» 
work  almost  daily  and  with  the  architect  made  up  listn 
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of  matters  to  be  attended  to  or  corrected,  among  which 
appears  a  memorandum  to  the  effect  that  the  owner 
would  consider  the  matter  of  using  chestnut  instead  of 
white  pine  sash.  While  it  is  true  the  contract  provides 
that  no  alterations  should  be  made  except  on  the  writ- 
ten order  of  the  architect,  the  parties  had  the  right  to 
waive  the  provision :  Raff  v.  Isman,  235  Pa.  347 ;  and 
this  the  verdict  indicates  they  did.  Furthermore,  there 
is  no  attempt  in  this  case  to  charge  for  extra  work. 

As  to  the  various  items  of  which  complaint  is  made, 
the  testimony  on  behalf  of  plaintiff  is  to  the  effect  that 
portions  of  the  work,  the  details  of  which  were  not  men- 
tioned in  the  specifications,  were  done  under  the  direc- 
tion of  the  architect,  and  that  other  variations  and  de- 
fects were  remedied  after  complaint  was  received.  The 
architect  having  persisted  in  refusing  a  certificate  of 
completion,  giving  as  an  excuse  for  his  action  the  owner's 
dissatisfaction  with  the  work,  and  the  contractor  con- 
tinuing to  claim  a  completion  of  the  contract,  the  owner 
procured  a  bid  and  entered  into  a  contract  for  the  addi- 
tional work  on  the  house  he  deemed  necessary  to  com- 
plete the  contract  according  to  specifications,  paying 
therefor  the  sum  of  f819  and  for  other  items  the  sum  of 
f220,  which  amounts  were  deducted  from  the  contract 
price,  and  the  architect  signed  a  certificate  to  the  effect 
that,  after  deducting  such  items,  a  balance  of  f  1,100  re- 
mained due  the  contractor. 

While  the  testimony  on  behalf  of  plaintiff  was  contra- 
dicted by  the  architect  and  other  witnesses  for  defend- 
ant, the  case  was  necessarily  for  the  jury  to  whom  it  was 
submitted  by  the  trial  judge  with  instructions  to  con- 
sider the  d«!ision  of  the  architect  conclusive,  unless  they 
found  from  the  circumstances  in  the  case  his  decision 
was  the  result  of  collusion  with  the  owner  and  not  a  fair 
and  impartial  one.  The  court  also  left  to  the  jury  to 
say  whether  the  contractor  faithfully,  honestly  and  sub- 
stantially complied  with  the  provisions  of  his  contract, 
and  further  charged,  if  they  so  found,  and  minor  defects 
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OP  deficiencies  existed,  such  defects  would  not  prevent  a 
recovery  for  the  amount  due  under  the  contract,  less  a 
reasonable  allowance  for  the  cost  of  remedying. the  im- 
perfections. 

The  provision  in  the  contract  requiring  the  production 
of  the  certificate  of  the  architect,  showing  completion  of 
the  work,  is  intended  as  a  protection  to  the  owner  against 
unjust  claims  by  the  contractor  and  to  see  that  the  latter 
properly  carries  out  his  agreement,  and  in  cases  where 
the  evidence  establishes  refusal  of  the  architect  to  be 
capricious,  fraudulent  or  based  on  collusion  with  the 
owner,  his  withholding  the  certificate  will  not  prevent 
the  contractor  from  recovering  the  amount  due  him: 
Pittsburgh,  Etc.,  Lumber  Co.  v.  Sharp,  190  Pa.  256. 
There  also  being  evidence  in  the  case  to  support  the  con- 
clusion of  the  jury  that  there  was  no  wilful  or  intentional 
departure  from  the  terms  of  the  contract,  the  doctrine  of 
substantial  performance  was  applicable  and  was  prop- 
erly stated  by  the  trial  judge  in  accordance  with  the 
principles  laid  down  in  Morgan  v.  Gamble,  230  Pa.  165. 

The  remaining  assignments  of  error  present  no  cause 
for  reversal.  The  third  is  to  the  refusal  of  the  court  to 
strike  out  testimony.  A  witness  for  plaintiff  who  had 
charge  of  the  work,  in  reply  to  the  question  **What  did 
you  do?"  answered  "I  completed  the  work  in  accordance 
with  the  plans,  specifications  and  contract,  and  the  modi- 
fications by  the  architect."  This  answer  was  a  rather 
brief  summary  of  what  the  witness  did  under  the  con- 
tract and  by  reason  of  its  brevity  the  answer  sounds  like 
a  legal  conclusion  rather  than  a  statement  of  fact,  yet 
the  statement  was  directly  responsive  to  the  question 
and  as  the  details  of  the  work  performed  by  the  witness 
were  given  more  fully  in  other  parts  of  his  testimony  the 
discretion  of  the  trial  judge,  in  refusing  to  strike  out 
the  answer,  is  not  an  adequate  cause  for  reversal :  United 
States  Telephone  Co.  v.  Wenger,  55  Pa.  262. 

The  fourth  assignment  is  to  the  refusal  of  the  trial 
judge  to  strike  out  testimony  to  the  eflfect  that  the  change 
in  the  material  used  in  window  sashes  was  made  upon 
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the  verbal  order  of  the  architect.  The  question  of 
waiver  of  the  provisions  of  the  contract  requiring  altera- 
tions to  be  in  writing  has  already  been  referred  to  and 
need  not  be  repeated. 

The  refusal  of  the  court  to  withdraw  a  juror  because 
of  the  statement  made  by  counsel  for  plaintiff  set  forth 
in  the  fifth  assignment  does  not  seem  to  show  abuse  of 
discretion.  The  record  fails  to  indicate  the  subject- 
matter  of  the  objectionable  remarks,  and  this  court  has 
no  means  of  determining  whether  or  not  they  were  im- 
proper. 

The  sixth  assignment  objects  to  the  action  of  the  court 
in  permitting  a  witness  for  plaintiff  to  testify  that  the 
fireplace  was  "pointed"  in  accordance  with  the  direction 
of  the  architect.  In  regard  to  this  objection,  it  is  suffi- 
cient to  say  that  specifications  required  the  pointing  of 
the  masonry  to  be  done  "as  directed"  with  no  special 
provision  for  the  fireplace. 

We  find  nothing  objectionable  in  the  language  of  the 
court  of  which  complaint  is  made  in  the  seventh  assign- 
ment, and  furthermore  the  court  subsequently  gave  each 
party  an  opportunity  to  have  the  case  continued  if  they 
wished,  counsel  however  expressed  a  desire  that  it  be 
concluded. 

The  eighth  assignment  complains  of  the  failure  of  the 
trial  judge  to  properly  instruct  the  jury  on  the  question 
of  deduction  to  be  made  from  plaintifPs  claim  of  dam- 
ages for  failure  to  fully  perform  his  contract.  While 
the  charge  in  this  respect  was  brief  and  the  court  did  not 
refer  in  detail  to  the  evidence  or  state  amounts,  either 
of  plaintiff's  claim  or  of  the  expense  to  which  defendant 
was  subjected,  the  items  refused  and  the  principles  ap- 
plicable, were  clearly  stated  and  the  jury  had  before 
them  the  written  statement  of  the  architect  showing  the 
exact  amount  defendant  claimed  to  be  entitled  to  set  off. 
If  counsel  deemed  further  and  more  definite  instructions 
necessary  he  should  have  so  stated  at  the  time. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment affirmed. 
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Stidfole  et  al.  v.  Philadelphia  &  Beading  Kailway 
Company,  Appellant. 

Negligence — Railroads — Braheman — Boy  trespasser — Ejection — 
Case  for  jury. 

Where  a  brakeman  struck  at  and  pursued  in  a  menacing  and 
threatening  manner  a  ten-year-old  boy  trespasser  on  a  train,  in 
consequence  of  which  he  fell  off  and  was  run  over  by  one  of  the 
cars,  the  railroad  company  will  not  be  relieved  of  liability  on  the 
theory  that  the  brakeman  was  not  acting  within  the  scope  of  his 
authority  merely  because  he  was  at  the  time  temporarily  engaged 
in  flagging  trains  at  a  switch,  which  was  one  of  his  duties,  where 
the  keeping  of  trespassers  from  trains  was  another  of  his  duties; 
and  in  such  case,  a  recovery  against  the  railroad  company  for  the 
injuries  so  occasioned  will  be  sustained. 

Argued  March  28,  1918.  Appeal,  Nos.  362  and  363, 
Jan.  T.,  1917,  by  defendant,  from  judgments  of  C.  P.  No. 
2,  Philadelphia  Co.,  March  T.,  1914,  No.  2123,  on  ver- 
dicts for  plaintiffs  in  case  of  Zortman  Stidfole,  by  his 
next  friend  and  mother,  Nettie  Stidfole,  and  Nettie  Stid- 
fole in  her  own.  right,  v.  Philadelphia  &  Reading  Rail- 
way Company.  Before  Brown,  C.  J.,  Potter,  Mosoh- 
ziSKBR,  Frazer  and  Walling,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  presonal  injuries. 
Before  Barratt,  P.  J. 

Prom  the  record  it  appeared  that  the  plaintiff  while 
being  pursued  and  struck  at  by  defendant's  brakeman, 
was  thrown  by  the  bumping  of  the  car  that  he  was  on, 
down  upon  the  rail,  so  that  his  left  leg  was  run  over  and 
so  injured  that  amputation  became  necessary. 

The  facts  further  appear  by  the  opinion  of  the  Su- 
preme Court. 

Verdict  for  plaintiff  for  |9,750.00  and  judgment  there- 
on.    Defendant  appealed. 

Errors  assigned  were  rulings  on  evideucc  and  instruc- 
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tions  to  the  jury,  the  refusal  of  the  court  to  direct  a  ver- 
dict for  defendant  and  to  enter  judgment  for  defendant 
n.  o.  V. 

Wm.  Clarke  Mason,  for  appellant. 

Francis  M.  McAdams,  with  him  WUliam  H.  Wilson, 
for  appellee. 

Per  Curiam,  June  3, 1918 : 

This  action  was  brought  for  the  recovery  of  damages 
for  injuries  sustained  by  Zortman  Stidfole,  a  boy  ten 
years  of  age,  in  being  chased  or  driven  from  a  car  of  the 
defendant  company  on  which  he  was  a  trespasser.  The 
jury  found  that  the  brakemin  who  chased  or  drove  him 
off  had  done  so  in  a  negligent  manner,  for  which  the  com- 
pany was  responsible,  and  verdicts  and  judgments  for 
the  boy  and  his  mother  followed.  On  this  appeal  from 
them  by  the  railway  company  its  main  contention  is 
that  Maurer,  the  brakeman,  was  not  acting  within  the 
scope  of  his  employment  when  he  drove  the  boy  off.  This 
is  sufficiently  and  correctly  answered  by  the  following 
from  the  charge  of  the  learned  trial  judge :  "Mr.  Maurer 
was  a  brakeman,  temporarily  engaged  in  one  of  his 
duties,  and  that  duty  was  flagging,  nevertheless  he  was 
still*  a  brakeman,  and  while  flagging  he  was  in  the  service 
and  engaged  in  the  business  of  the  defendant  company, 
and  among  his  duties  as  a  brakeman  was  the  duty  of 
keeping  trespassers  off  of  trains.  The  mere  fact,  there- 
fore, that  he  ordered  this  boy  off  this  train  and  pursued 
him,  both  striking  and  striking  at  him,  while  he  was 
temporarily  engaged  in  flagging  trains  at  this  switch, 
would  not  alter  or  affect  the  liability  of  his  employer, 
the  defendant  company,  for  his  negligent  act.  I  in- 
struct you  that  this  is  the  law  that  you  will  apply  in  this 
case,  if  you  believe  that  the  facts  warrant  its  application. 
In  other  words,  if  yon  find  as  a  fact  from  the  whole 
evidence  that  the  accident  occurred  in  the  way  as  re- 
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lated  by  the  boy  plaintiff^  by  the  flagman  Maurer  hitting 
at  him,  calling  him  the  opprobrious  name,  and  pur- 
suing him  in  a  menacing  and  threatening  manner  after 
having  struck  him,  then  you  would  be  entirely  justified 
in  concluding  as  a  fact  that  the  defendant  company  by 
its  flagman  was  negligent."  The  case  was  for  the  jury, 
and  the  motion  for  judgment  non  obstante  veredicto  was 
properly  dismissed.  Nothing  in  the  assignments  of 
error  calls  for  special  discussion,  and,  as  no  reversible 
error  appears  in  any  of  them,  the  judgment  is  affirmed. 


Gazzulo  V.  Holscher  et  al.,  Appellants. 

Negligence — Building  erection  —  Freshly  placed  stone  —  Stone 
carver  working  helow — Fall  of  stone — Contributory  negligence — 
Judgment  for  defendant  n,  o.  v. 

In  an  action  to  recover  for  the  death  of  plaintiff'8  husband,  a 
stone  carver,  occasioned  by  the  fall  of  a  large  stone  under  which 
he  vas  working,  deceased  was  guilty  of  contributory  negligence  as 
a  matter  of  law  and  judgment  will  be  entered  for  defendant  non 
obstante  veredicto,  where  it  appeared  that  defendants  were  engaged 
in  setting  the  stones  on  a  building  and  that  deceased  was  the  em- 
ployee of  the  company  doing  the  carving  work;  that  immediately 
after  the  placing  of  the  stone  in  question,  plaintiff  started  to  carve 
a  stone  under  it  and  others  which  had  been  recently  placed,  al- 
though, according  to  plaintiff's  own  witness,  he  had  been  warned 
not  to  work  there  until  the  mortar  should  dry;  and  there  was  no 
direct  evidence  as  to  the  cause  of  the  fall  of  the  stone. 

Argued  April  1,  1918.  Appeal,  No.  64,  Jan.  T.,  1918, 
by  defendants,  from  judgment  of  C.  P.  No.  4,  Philadel- 
phia Co.,  Dec.  T.,  1916,  No.  4540,  on  verdict  for  plaintiff, 
in  case  of  Caterina  Cazzulo  v.  Peter  Holscher  and  Joseph 
Holscher,  copartners  trading  as  Peter  Holscher  and  Son. 
Before  Brown,  C.  J.,  Potter,  Stewart,  Moschzisker 
and  Frazer,  JJ.    Reversed. 

Trespass  to  recover  damages  for  death  of  plaintiflPs 
husband.     Before  Carr,  J. 
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The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  ^10,700.00  and  judgment 
thereon.     Defendant  appealed. 

Error  assigned,  among  others^  was  in  refusing  to  enter 
judgment  for  defendant  n.  o.  v. 

Maurice  W.  Sloan,  for  appellants. — There  was  no  evi- 
dence of  the  defendant's  negligence. 

William  A,  Gray,  for  appellee. — The  case  was  for  the 
jury:  Shafer  v.  Lacock,  Hawthorn  &  Co.,  168  Pa.  497; 
Booth  V.  Dorsey,  208  Pa.  276;  Hauer  v.  Erie  County 
Electric  Co.,  51  Pa.  Superior  Ct.  613. 

Opinion  by  Mb.  Chief  Justice  Brown,  June  3, 1918 : 
Stephano  Cazzulo,  the  husband  of  the  appellee,  was  a 
stone  carver  in  the  emplay  of  Tongnarelli  &  Voigt  Com- 
pany. Tlie  appellants,  Peter  Holscher  and  Son,  were 
stone  setters  and  had  a  contract  for  the  setting  of  stone 
in  the  erection  of  an  armory  building  at  Thirty-second 
street  and  Lancaster  avenue,  in  the  City  of  Phila- 
delphia. On  May  29,  1916,  they  were  setting  the  last 
two  courses,  and  immediately  under  them  Cazzulo  was 
standing  on  a  scaffold  to  carve  an  eagle  on  one  of  the 
stones.  While  he  was  thus  working,  the  stones  above 
him,  which  had  just  been  set  in  place  by  the  appellants, 
fell  and  struck  him  and  his  instant  death  resulted.  In 
this  action,  brought  by  his  widow,  the  questions  of  the 
negligence  of  the  defendants  and  the  contributory  negli- 
gence of  the  deceased  were  submitted  to  the  jury,  whose 
verdict  was  for  the  plaintiff.  Prom  the  judgment  on  it 
the  defendants  have  appealed. 

The  work  of  the  defendants  was  to  set  Stones ;  that  of 
the  deceased,  as  an  employee  of  another  firm  or  com- 
pany, was  to  do  carving  work  on  them  after  they  had 
been  set.  The  relation  of  employee  and  employer  be- 
tween the  deceased  and  the  defendants  did  not  exist.    On 
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the  trial  of  the  case  the  defendants  offered  no  testimony. 
From  that  offered  by  the  plaintiff  it  did  not  appear  in 
what  respect  the  defendants  had  been  negligent  in  set- 
ting the  stones  which  fell.  There  was  nothing  before 
the  jury  except  the  mere  happening  of  the  accident;  but, 
even  if  this  brought  the  case  within  the  rule  that  when 
the  thing  which  causes  the  injury  is  shown  to  be  under 
the  management  of  the  defendants,  and  the  accident  is 
such  as  in  the  ordinary  course  of  things  does  not  hap- 
pen if  those  who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence  of  explana- 
tion by  the  defendants,  that  the  accident  arose  from 
want  of  care,  the  court  ought  to  have  declared  as  a  mat- 
ter of  law  that  the  deceased  had  been  guilty  of  contribu- 
tory negligence,  barring  a  recovery  by  his  widow. 

George  Wilson,  called  as  a  witness  by  the  plaintiff, 
testified  that  he  saw  the  stones  being  set  immediately 
before  they  fell ;  that  he  saw  and  heard  the  deceased  and 
another  carver  on  the  scaffold  carving  stones  immedi- 
ately beneath  those  which  fell  upon  them ;  and  he  further 
stated  that  one  of  the  defendants  who  had  charge  of  the 
setting  of  the  stones  warned  the  deceased  not  to  work 
under  them  while  they  were  freshly  set  and  before  the 
top  stones  had  been  put  in  place.  His  testimony  was : 
"Q.  Cazzulo,  the  man  that  was  killed,  he  was  working 
undern^th  this  freshly  cut  stone,  chiseling  at  the  eagle, 
wasn't  he?  A.  He  was  working  under  there.  Q.  With 
hammer  and  chisel,  hammering  on  it?  A.  I  guess  so. 
I  was  on  the  roof.  Q.  You  know  he  was  there  and  that 
is  what  he  was  doing?  A.  Yes.  Q.  You  heard  the  ham- 
mer hitting?  A.  Yes,  I  heard  it.  Q.  You  know  he  was 
working  on  the  eagle?  A.  Yes,  sir.  Q.  His  duty  was 
carving  out  the  eagle?  A.  Yes.  Q.  That  is  what  he  was 
doing  underneath  there?  A.  Yes.  Q.  Did  you  hear  Mr. 
Holscher  tell  him  not  to  work  under  there  while  the  stone 
was  freshly  set  and  before  they  got  the  top  stone  on?  A. 
I  heard  him  tell  him  that  that  morning.  Q.  You  heard 
him  tell  him  that  morning  not  to  work  there  that  it  was 
Vol.  cclxi — 29. 
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dangerous?  A.  I  heard  him  tell  him  that  morning.  Q. 
And  that  it  was  dangerous  to  work  there?  A.  I  heard- 
him  tell  him  he  would  not  work  there,  that  it  was  dan- 
gerous underneath  that  place.  Q.  You  heard  him  tell 
him  not  to  work  there  it  was  dangerous  at  that  place? 
A.  Yes.''  This  testimony,  coming  from  one  of  plaintiff's 
own  witnesses,  with  nothing  in  that  of  any  other  wit- 
ness called  by  her  to  discredit  it  in  the  slightest  degree, 
her  case  as  presented  to  the  jury  disclosed  contributory 
negligence  of  her  husband  in  continuing  to  work  at  a 
place  of  danger  after  having  been  told  not  to  do  so  by 
the  man  who  had  set  the  stones  immediately  above  him. 
One  who  was  lawfully  at  his  work  setting  the  stones,  and 
who  knew  the  danger  of  working  under  them  before  they 
became  firmly  fixed  in  their  places,  duly  warned  the  de- 
ceased of  this  danger,  but  the  warning  was  unheeded, 
and  the  risk  was  assumed  of  the  happening  of  just  what 
did  happen.  Plaintiff's  case  as  presented  to  the  jury 
disclosed  contributory  negligence  on  the  part  of  her  un- 
fortunate husband,  and  for  his  death  the  defendants  are, 
therefore,  not  answerable,  even  if  they  were  guilty  of 
negligence  in  their  work :  Butler  v.  Gettysburg  and  Har- 
risburg  Railroad  Company,  126  Pa.  160 ;  Lynch  v.  Erie 
City,  151  Pa.  380;  Haertel  v.  Pennsylvania  Light  and 
Power  Company,  219  Pa.  640;  Tolson  v.  Philadelphia 
Rapid  Transit  Company,  248  Pa.  227. 

The  first  and  second  assignments  of  error  are  sus- 
tained, the  judgment  is  reversed  and  is  here  entered  for 
the  defendants. 


Lifter  v.  The  Earle  Company. 

Practice,  Supreme  Court — Equity — Interlocutory  orders — Order 
on  receiver  to  pay  rent — Appeals, 

The  refusal  of  the  court  to  order  the  receivers  of  a  corporation 
to  pay  rent  in  arrear  and  rent  as  it  should  accrue  under  the  terms 
of  a  lease  of  premises  occupied  by  the  receivers  is  interlocutory 
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and  an  appeal  therefrom  will  be  quashed  without  prejudice  to  the 
right  of  the  landlord  to  present  his  claim  for  rent  as  a  preferred 
claim  upon  the  distribution  of  the  fund  in  the  hands  of  the  re- 
ceivers. 

Argued  April  1,  1918.  Appeal,  No.  76,  Jan.  T.,  1918, 
hy  Samuel  Sternberger,  from  decree  of  C.  P.  No.  3, 
Philadelphia  Co.,  Dec.  T.,  1917,  No.  3329,  refusing  order 
upon  receivers  for  the  payment  of  rent  in  case  of  Josepli 
J.  Lifter,  trading  as  Lifter  Ice  Cream  Company,  v.  The 
Earle  Company.  Before  Brown,  C.  J.,  Potter,  Stew- 
art, MoscHZiSKBR  and  Frazer,  J  J.    Affirmed. 

Bill  in  equity  for  the  appointment  of  a  receiver.  Be- 
fore McMlCHABL,  P.  J. 

Petition  for  order  upon  receivers  of  a  corporation  to 
pay  rent  of  premises  occupied  by  the  receiver. 

From  the  record  it  appeared  that  the  receivers  were 
appointed  for  the  Earle  Company  on  January  18,  1918 ; 
that  they  continued  to  occupy  the  premises  1019-21 
Market  street,  in  the  City  of  Philadelphia,  under  a  lease 
from  Samuel  Sternberger  to  the  Earle  Company  and 
that  the  rent  due  January  1,  1918,  and  thereafter  was 
unpaid.  Petitioner  prayed  for  an  order  on  the  re- 
ceivers for  the  payment  of  rent  in  arrear  and  for  the  fur- 
ther payment  of  rent  as  it  should  accrue  under  the  terms 
of  the  lease. 

The  court  refused  the  petition.  Samuel  Sternberger 
appealed. 

Error  assigned  was  the  decree  of  the  court. 

George  P.  Rich,  for  appellant. 

Morris  Wolf,  with  him  Gordon  A.  Black  and  Horace 
Stern,  tor  appellee. 

Per  Curiam,  June  3,  1918 : 

The  decree  in  this  case  was  interlocutory,  and  the  ap- 


Digitized  by  VjOOQ IC 


452  LIFTER  v.  THE  EARLE  COMPANY. 

Opinion  of  the  Court.  [261  Pa. 

peal  from  it  is,  therefore,  quashed,  at  appellant's  costs, 
without  prejudice  to  his  right  to  present  his  claim  for 
rent  as  a  preferred  one  upon  distribution  of  the  funds 
in  the  hands  of  the  receiver. 


Buemeli  v.  Wilson  et  aL,  Appellants. 

Practice,  Supreme  Court — Appeals — Verdicts— JBxcessive  verdict 
— Consideration  hy  Supreme  Court, 

Where  on  appeal  to  the  Supreme  Court  from  a  judgement  on  a 
verdict  for  plaintiff,  the  only  assignment  of  error  pressed  by  the 
appellant  complains  that  the  verdict  was  excessive,  the  judgment 
win  be  affirmed,  as  the  question  of  the  reasonableness  of  the  ver- 
dict was  for  the  court  below  to  determine  under  all  the  evidence, 
on  motion  for  a  new  trial. 

Argued  April  2, 1918.  Appeal,  No.  89,  Jan.  T.,  1917, 
by  Irving  N.  Wood,  from  Judgment  of  C.  P.  No.  2,  Phila- 
delphia Co.,  March  T.,  1916,  No.  2414,  on  verdict  for 
plaintiff  in  case  of  Babette  Ruemeli  v.  EUwood  A.  Wil- 
son and  Irving  N.  Wood.  Before  Brown,  C.  J.,  Potter, 
Stewart,  Moschziskbr  and  Frazer,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Barratt,  P.  J. 

Verdict  for  plaintiff  for  |5,000  and  judgment  thereon. 
Irving  N.  Wood  appealed. 

Error  assigned  inter  alia  was  as  follows: 
"Third,  the  verdict  is  grossly  excessive.^^ 

Maurice  W.  Sloan,  for  appellant. 

Warren  O.  Oraham,  for  appellee,  was  not  heard. 

Per  Curiam,  June  3, 1918 : 

Two  of  the  three  assignments  of  error  are  not  pressed. 
The  third  complains  of  the  excessiveness  of  the  verdict. 
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That  was  a  question  for  the  court  below,  under  all  the 
evidence,  on  the  motion  for  a  new  trial,  and  we  cannot, 
therefore,  disturb  the  judgment  for  the  only  error 
pressed.    It  is,  therefore,  affirmed. 


Bugg  V.  Midland  Kealty  Company,  Appellant. 

Contracts — Contracts  for  sale  of  real  estate — Rescission  —  Ina- 
hility  to  give  clear  title — Assumpsit  to  recover  purchase-price, 

1.  If  a  vendee  performa  or  tenders  performance  of  his  part  of  the 
contract  at  the  time  appointed  and  the  vendor  is  unable  to  per- 
form his  part>  the  vendee  may  rescind  and  recover  back  any  pur- 
chase-money paid  on  the  footing  of  the  contract.  This  is  particu- 
larly true  where  time  is  of  the  essence  of  the  contract. 

2.  Where,  under  a  contract  for  the  sale  of  real  estate,  it  was 
provided  that  the  purchase-money  should  be  paid  in  installments 
and  when  the  entire  amount  had  been  paid  a  conveyance  should 
be  made  to  the  purchaser  free  of  all  encumbrances  except  certain 
building  restrictions  and  where  it  appeared  that  plaintiff  had  paid 
a  considerable  part  of  the  purchase-money  and  had  tendered  the 
defendant  the  balance  and  demanded  a  deed  and  a  conveyance  at 
that  time  was  refused  on  the  ground  that  the  defendant  was  then 
unable  to  make  a  good  title,  because  the  property  was  subject  to 
liens  of  the  Commonwealth,  the  plaintiff  was  entitled  to  recover 
the  money  paid  under  the  agreement,  and  his  reasonable  expenses 
incurred  in  surveying  the  property  and  examining  the  title,  and  it 
was  no  defense  that  defendant  tendered  a  deed  with  a  policy  of  in- 
surance issued  by  a  title  company  insuring  him  against  liens  be- 
fore suit  brought,  or  that  after  suit  brought,  he  offered  to  convey 
a  clear  title. 

Argued  April  2, 1918.  Appeal,  No.  127,  Jan.  T.,  1917, 
from  judgment  of  C.  P.  No.  4,  Philadelphia  Co.,  Dec. 
T.,  1916,  No.  607,  for  plaintiff  for  want  of  a  suflaeient 
affidavit  of  defense,  in  case  of  Howard  V.  Rugg  v.  Mid- 
land Realty  Company.  Before  Beown,  C.  J.,  Potter, 
Stewart,  Moschziskbr  and  Frazbr,  JJ.    Affirmed. 

Assumpsit  for  money  paid  under  a  contract  for  the 
Hale  of  real  estate  which  defendant  failed  to  perform. 
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Rule  for  judgment  for  want  of  sufficient  affidavit  of 
defense. 

AuDBNRiED,  p.  J.,  filed  the  following  opinion : 

The  statement  of  claim  and  the  affidavit  of  defense  are 
quite  voluminous,  but  the  question  raised  by  this  rule  is 
a  simple  one. 

The  essential  facts  alleged  by  the  plaintiff  are  as  fol- 
lows: They  are  not  disputed  by  the  defendant.  The 
plaintiff  agreed  to  buy  certain  land  from  the  defendant. 
Its  price  was  payable  by  installments,  but  the  buyer 
might  when  he  paid  any  of  them  anticipate  the  dates 
fixed  for  subsequent  payments  and  pay  the  remainder 
of  the  purchase-money  although  not  yet  due.  It  was 
agreed  that  the  land  should  be  conveyed  to  the  plaintiflE, 
subject  to  certain  building  restrictions,  but  otherwise 
clear  of  encumbrances,  as  soon  as  the  latter  had  paid 
for  it  in  full  and  that,  in  the  meanwhile,  the  seller  should 
pay  all  State  and  county  taxes  legally  assessed  upon  it. 
The  plaintiff  paid  the  defendant  the  sum  of  $2,080  on 
account  of  the  purchase-money.  On  November  22, 1916, 
he  tendered  it  the  further  sum  of  f 650.57  which  was  all 
that  remained  unpaid  on  that  account,  and  demanded 
that  the  land  be  conveyed  to  him  in  accordance  with 
their  agreement.  The  defendant  did  not  accept  the 
money  tendered  or  deliver  the  deed  requested.  The  rea- 
son given  for  its  failure  to  do  so  was  that  the  land  was 
encumbered  by  a  tax  claim  filed  by  the  Commonwealth. 
Prior  to  that  date  the  plaintiff  had  spent  $85  for  im- 
provements on  the  land  and  $36  for  the  preparation  of  a 
bond  and  a  mortgage  and  the  examination  of  its  title. 

The  plaintiff's  claim  is  for  the  sum  of  $2,080  paid  by 
him  under  his  contract  with  the  defendant,  with  interest 
thereon,  and  for  the  further  sum  of  $121  by  way  of  re- 
imbursement of  his  outlay  on  the  faith  of  the  defend- 
ant's undertaking  to  convey. 

The  defense  set  up  may  be  summarized  as  follows: 
When  the  plaintiff  tendered  payment  of  the  remainder 
of  the  purchase-money  owing  for  the  land,  all  of  the 
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defendant's  property  was  subject  to  the  lien  of  certain 
taxes  claimed  by  the  Commonwealth.  The  defendant 
was  then  negotiating  for  a  settlement  of  th«  claim.  The 
plaintiff  was  informed  of  this  situation  and  promised 
that  during  the  following  week  his  money  would  be  re- 
ceived and  a  deed  would  be  executed  and  delivered  to 
him.  A  few  days  afterwards  a  contract  was  made  by 
the  defendant  with  the  Land  Title  &  Trust  Company, 
under  which  the  latter  undertook  to  insure  title  to  the 
land  bought  by  the  plaintiff  against  the  tax  claimed 
above  mentioned.  A  deed  for  the  land  was  executed  and 
the  plaintiff  was  notified  that  the  defendant  was  ready 
to  make  settlement  with  him.  Instead  of  paying  for  the 
land  and  accepting  the  defendant's  deed  therefor  with 
the  Land  Title  &  Trust  Company's  policy,  the  plaintiff 
instituted  this  action.  Since  his  suit  was  brought  the 
defendant  has  settled  with  the  Commonwealth  and  thus 
discharged  the  claim  filed  for  taxes.  It  is  now  ready 
and  willing  to  deliver  to  the  plaintiff  a  deed  for  his  land, 
and,  to  the  extent  above  described,  has  been  ready  and 
willing  to  do  so  since  November  28,  1917. 

This  defense  is  insuflScient.  It  is  admitted  that  at  the 
time  when  under  their  agreement  the  plaintiff  was  en- 
titled to  a  conveyance  of  the  land  that  he  had  purchased, 
the  defendant  was  neither  ready  nor  willing  to  convey 
it.  That  it  was  not  willing  to  convey  appears  from  the 
fact  that  it  did  not  comply  with  his  demand  for  a  deed. 
That  it  was  not  able  to  perform  its  covenant  to  convey 
clear  of  encumbrances  other  than  the  restrictions  under 
which  the  plaintiff  had  agreed  to  take  the  land  appears 
from  the  conceded  fact  that  the  Commonwealth  had  filed 
against  it  a  tax  claim,  which  still  stood  unsatisfied. 
This  was  an  encumbrance  although  the  amount  claimed 
was  larger  than  the  sum  subsequently  paid  to  liquidate 
it.  Nowhere  does  the  defendant  squarely  allege  that  the 
claim  was  not  a  lawful  one  or  that  the  taxes  claimed 
had  not  been  legally  assessed.  The  plaintiff  was  not 
bound  to  accept  the  defendant's  deed  even  when  sup- 
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ported  by  a  policy  of  the  Land  Title  &  Trust  Company 
insuring  him  against  the  Commonwealth's  claim  in  lieu 
of  the  conveyance  of  a  title  appearing  by  the  record  to 
be  clear  of  encumbrances.  Time  was  of  the  essence  of 
the  contract  between  these  parties.  Such  was  their 
plain  agreement.  The  plaintiflP  was,  therefore,  under  no 
obligation  to  await  the  outcome  of  the  defendant's  ne- 
gotiations with  the  auditor  general.  When  it  became 
apparent  that  the  defendant  wished  to  fob  oflf  upon  him 
a  title  encumbered  in  a  "very  considerable  sum"  and 
that  against  the  uncertain  extent  of  the  liability  of  the 
land  for  this  charge  he  was  expected  to  be  content  with 
the  policy  of  insurance  issued  by  a  private  corporation, 
he  was  undoubtedly  justified  in  declaring  his  contract 
with  the  defendant  rescinded  and  in  demanding  the  re- 
turn of  what  he  had  paid  the  defendant,  with  the  amount 
of  his  reasonable  outlay  on  the  faith  of  the  contract. 
The  defendant  does  not  deny  that  the  plaintiff  made  the 
expenditures  for  which  he  asks  reimbursement  or  that 
they  were  necessary  or  proper. 

If  a  vendee  performs  or  tenders  performances  of  his 
part  of  the  contract,  at  the  time  appointed,  and  the  ven- 
dor is  unable  to  perform  his  part,  the  vendee  may  re- 
scind and  recover  back  any  purchase-money  paid  on  the 
footing  of  the  contract :  Borough  of  Erie  v.  Vincent,  8 
Watts  510;  Stitzel  v.  Kopp,  9  W.  &  S.  29;  Moorhead 
V.  Fry,  24  Pa.  37;  Stickter  v.  Guldin,  30  Pa.  114.  This 
is  particularly  true  where  time  is  of  the  essence  of  the 
contract :  HoUenbach  v.  Moore,  1  W.  N.  C.  192. 

"It  has  long  been  settled  that  on  default  by  the 
vendor,  without  fraud,  the  vendee  may  recover  for  ex- 
penses necessarily  or  properly  incurred  on  the  faith  of 
the  contract,  with  the  consideration  paid":  Eberz  v. 
Heisler,  12  Pa.  Superior  Ct.  388. 

The  rule  for  judgment  is  made  absolute. 

The  court  entered  judgment  for  plaintiff  for  want  of 
a  sufficient  aflSdavit  of  defense  for  $2,500.02.  Defendant 
appealed. 
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John  Douglas  Brawn,  for  appellant. 

Albert  W.  Sanson,  with  him  J.  Kirk  McCurdy,  for 
appellee. 

Per  Curiam,  June  3, 1918 : 

By  the  second  paragraph'  of  the  agreement  between 
the  appellant  and  its  vendee  time  was  made  the  essence 
thereof,  and  the  judgment  is  aflftrmed  on  the  clear,  con- 
cise opinion  of  the  learned  president  judge  of  the  court 
below  directing  it  to  be  entered. 


Miles  V.  Gteorge,  Appellant. 

Practice,  Supreme  Court  —  Charge  to  the  jury  —  Waiver  of  er- 
rors. 

In  an  action  of  assumpsit  for  board  alleged  to  have  been  fur- 
nished to  plaintiff's  mother-in-law,  under  an  express  contract, 
where  the  issues  were  entirely  of  fact,  the  circumstance  that  the 
trial  judge  unduly  commented  on  the  probabilities  in  favor  of  the 
plaintiff  was  not  reyersible  error,  when  at  the  conclusion  of  his 
charge  to  the  jury,  he  inquired  of  counsel  for  defendant  whether 
there  was  anything  in  the  court's  statement  of  facts  or  instruc- 
tions concerning  the  law  that  he  objected  to  specifically  and 
counsel  for  defendant  replied:  **Not  at  this  time.'* 

Argued  April  2, 1918.  Appeal,  No.  210,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Philadel- 
phia Co.,  March  T.,  1915,  No.  4536,  on  verdict  for  plain- 
tiff in  case  of  Wilbur  F.  Miles  t.  Sarah  A.  Cteorge.  Be- 
fore Brown,  C.  J.,  Potter,  Stewart,  Moschzisker  and 
Frazer,  JJ.    Affirmed. 

Assumpsit  for  boarding,  washing  and  lodging  fur- 
nished by  plaintiff  to  defendant.    Before  Barratt,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
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Verdict  for  plaintiff  for  12^500  and  judgment  thereon. 
Defendant  appealed. 

Error  assigned  was  the  charge  of  the  court. 

Bertram  D,  Rearick,  for  appellant. 

A.  S.  Ashbridge,  for  appellee. 

Pee  Cumam,  June  3, 1918 : 

The  claim  of  the  appellee  is  for  boarding,  lodging 
and  washing  furnished  to  his  mother-in-law,  under  an 
alleged  express  contract  that  she  would  pay  him  for  the 
same.  The  issue  was  one  of  pure  fact,  and,  while  the 
charge  of  the  learned  trial  judge  is  fairly  open  to  the 
criticism  that  he  unduly  commented  on  the  probabilities 
in  favor  of  the  plaintiff,  it  cannot  be  regarded  as  re- 
versible on  that  account,  especially  as  he  stated,  at  the 
conclusion  of  his  charge,  in  addressing  counsel  for  the 
defendant,  "Is  there  anything  in  my  statement  of  facts 
or  instruction  concerning  the  law  that  you  object  to 
specifically?"  To  this  reply  was  made,  "not  at  this 
time."  Then  was  the  time  to  have  called  the  court's  at- 
tention to  what  is  now  complained  of  on  this  appeal,  and 
the  assignments  of  error  complaining  of  the  charge  are 
dismissed. 

Judgment  affirmed. 


Taylor,  Appellant,  v.  Philadelphia. 

Municipdliiies — Coniracis — Provision  thai  material  shall  he  pre* 
pared  in  municipality — Act  of  July  6,  1917,  P.  L,  752 — Validity — 
Constitution  of  Pennsylvania,  Article  III,  Section  7 — Local  and 
special  legislation — Validating  prior  contracts — Ordinances  —  Vor 
Udity—Acts  of  May  2S,  187 If,  P.  L,  2S0,  and  June  1, 1885,  P.  L.  37 
— Lowest  responsible  bidder — Equity — Injunction, 

1.  Classification  with  respect  to  governmental  functions  has  been 
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uniformly  held  proper  on  the  ground  that  legislation  adapted  to 
one  municipality  may  be  totally  unsuited  to  another  by  reason  of 
differences  in  population,  etc.;  with  respect,  however,  to  private 
undertakings  not  a  part  of  governmental  functions  of  the  munici- 
pality, and  in  which  the  State  has  no  concern,  the  same  reason  for 
classification  does  not  exist,  and  the  propriety  thereof  must  stand 
the  test  applied  to  legislation  for  the  government  of  private  cor- 
porations. 

2.  The  Act  of  July  6, 1917,  P.  L.  752,  authorizing  municipalities 
to  provide  by  ordinance,  municipal  regulation  or  contract,  that  any 
portion  or  all  of  the  work  on  public  buildings  shall  be  done  within 
the  territorial  limits  of  the  municipal  division  or  subdivision  for 
which  said  work  is  being  performed,  and  validating  all  prior  or 
dinances  containing  such  provisions,  is  a  special  law  and  violative 
of  Article  III,  Section  7,  of  the  Constitution,  forbidding  local  or 
special  legislation  regulating  labor,  trade,  mining  or  manufacturing. 

3.  Ordinances  are  not  laws  within  the  meaning  of  the  constitu- 
tional provisions  prohibiting  local  or  special  legislation. 

4.  The  ordinances  of  the  City  of  Philadelphia  of  November  26, 
1894,  and  December  28,  1895,  requiring  that  any  contract  for  the 
construction  of  public  buildings  shall  specify  therein  that  it  shall  be 
obligatory  on  the  departments  to  have  the  work  of  cutting  and 
preparing  stone  for  such  use  done  in  the  City  of  Philadelphia,  and 
that  proi>osals  for  the  work  into  which  said  stone  enters  shall  be 
worded  so  as  to  inform  intending  bidders,  violate  the  Acts  of  May 
23,  1874,  P.  L.  230,  and  June  1,  1885,  P.  L.  37,  in  so  far  as  com- 
pliance therewith  would  result  in  the  award  of  a  contract  for  work 
and  materials  to  other  than  the  lowest  responsible  bidder. 

5.  Prior  to  the  passage  of  the  Act  of  July  6,  1917,  P.  L.  752,  the 
City  of  Ptiladelphia  advertised  for  bids  for  the  construction  of  a 
new  library  building,  the  specifications  containing  a  clause  that 
bidders  must  fully  acquaint  themselves  with  all  the  legal  and  de- 
partmental regulations  applying  to  contract  work  of  the  City  of 
Philadelphia,  and  calling  attention  to  a  provision  for  allowance  of 
credit  to  the  city  to  be  deducted  from  the  amount  of  the  contract 
price  if  legally  permissible  to  have  the  stone  cut  at  any  place,  so 
that  the  said  cutting  be  not  limited  to  the  City  of  Philadelphia. 
Attached  to  the  proposal  were  copies  of  the  ordinances  of  Novem- 
ber 26, 1894,  and  December  28,  1895.  There  were  two  bids,  one  for 
$2,670,000  subject  to  a  deduction  of  $155,00 )  if  the  provision  requir- 
ing stone  to  be  cut  in  Philadelphia  be  eliminated;  the  other  for 
$2,535,000  with  a  deduction  of  $110,000  if  the  provision  as  to  the 
place  of  cutting  stone  should  be  eliminated.  The  latter  bid  was  ac- 
cepted as  being  the  lowest  responsible  bid  for  work  done  in  the  City 
of  Philadelphia.    The  former  bid  was  the  lower  bid  if  the  require- 
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ment  as  to  the  place  of  cutting  stone  be  eliminated.  In  a  suit  in 
eqmty  brought  by  taxpayers  to  restrain  the  execution  of  the  con- 
tract, the  lower  court  held  that  the  ordinances  were  valid  and  dis- 
missed the  bill.  Held,  that  the  contract  had  beep  let  in  violation  of 
the  Acts  of  1874  and  1885  requiring  contracts  for  materials  to  be  let 
to  the  lowest  responsible  bidder  and  the  decree  was  reversed. 

6.  The  legislature  may  confirm  that  which  it  might  have  pre- 
viously authorized. 

Argued  Jan.  8,  1918.  Appeal,  No.  298,  Jan.  T.,  1917, 
by  plaintiff,  from  decree  of  C.  P.  No.  4,  Philadelphia  Co., 
June  T.,  1917,  No.  3335,  dismissing  bill  in  equity  for  an 
injunction,  in  case  of  Walter  R.  Taylor,  Appellant^  v. 
City  of  Philadelphia,  Thomas  B.  Smith,  Mayor  of  the 
City  of  Philadelphia ;  George  E.  Datesman,  Director  De- 
partment of  Public  Works  of  the  City  of  Philadelphia ; 
Board  of  Trustees  of  the  Free  Library  of  Philadelphia, 
naming  them;  John  Ashhurst,  Librarian  of  the  Free 
Library  of  Philadelphia;  Horace  Trumbauer,  Archi- 
tect, and  John  P.  Gill  and  Kernode  F.  Gill,  trading  as 
John  Gill  &  Sons,  Contractors,  Appellees.  Before 
Bbown,  C.  J.,  Mbstebzat,  Potter,  Stewart,  Mosch- 
ziSKER,  Frazbr  and  Walling,  J  J.    Reversed. 

Bill  in  equity  for  injunction.  Before  Auobnried, 
P.J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  defendant  demurred  to  the  bill.  The  court  sus- 
tained the  demurrer  and  dismissed  the  bill.  Plaintiff  ap- 
-pealed. 

Error  designed  was  the  decree  of  the  court. 

W.  B.  lAnn,  with  him  F,  C.  Newbourg,  Jr.,  H.  B.  GUI 
and  J.  deF.  Junki/n,  for  appellant. — The  ordinances  re- 
lied upon  were  unconstitutional  because  in  conflict  with 
Article  III,  Section  7,  prohibiting  special  legislation 
regulating  labor,  trade,  mining  or  manufacturing: 
Flinn  v.  Philadelphia,  258  Pa.  355 ;  Com.  v.  Casey,  231 
Pa.  170;  Chalmers  v.  Philadelphia,  250  Pa.  251;  Corn- 
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monwealth  ex  rel.  v.  Shumaker,  255  Pa.  67;  Com.  v. 
Casey,  43  Pa.  Superior  Ct.  494;  Commonwealth  v.  Gum- 
bert,  256  Pa.  531;  Lochner  v.  New  York,  198  U.  S.  45; 
Leslie  v.  Kite,  192  Pa.  268;  Norristown  v.  Norristown 
Passenger  Ry.  Co.,  148  Pa.  87. 

The  ordinances  of  November  26,  1894,  and  December 
28, 1895,  were  void  because  they  permitted  the  award  of 
the  contracts  to  other  than  the  lowest  responsible  bidder 
as  required  by  the  Act  of  May  23,  1874,  P.  L,  230,  and 
June  1, 1885,  P.  L.  37. 

John  P.  Connelly,  with  him  Joseph  G.  Magee  and 
Ernest  Lowengrund,  for  appellees. — The  ordinances  of 
November  26,  1896,  and  December  28,  1895,  were  not 
void  as  special  legislation,  as  ordinances  are  not  within 
the  meaning  of  constitutional  provisions  against  special 
legislation :  Baldwin  v.  Philadelphia,  99  Pa.  164 ;  Kling- 
ler  V.  Bickel,  117  Pa.  326;  McCormick  v.  Fayette  Co., 
150  Pa.  190;  Davis  v.  Homestead  Boro.,  47  Pa.  Superior 
Ct.  444. 

The  Act  of  July  6, 1917,  P.  L.  752,  is  not  a  special  or 
local  law  regulating  labor,  trade  or  manufacturing: 
Mayo  V.  Dover  &  Poxcroft  Village  Fire  Co.,  96  Maine 
539 ;  Reading  v.  Savage,  124  Pa.  328;  Meadville  v.  Dick- 
son, 129  Pa.  1 ;  Pulaski  Co.  Poor  District  v.  Lawrence 
Co.,  222  Pa.  358;  Com.  v.  Moir,  199  Pa.  534. 

Opinion  by  Me.  Justice  Fbazbr,  June  3, 1918 : 
Plaintiff,  a  resident  and  taxpayer  of  Philadelphia,  filed 
his  bill  for  an  injunction  against  the  City  of  Philadel- 
phia, the  trustees  of  the  Free  Library  of  Philadelphia 
and  the  firm  of  John  Gill  &  Sons,  contractors,  and 
others,  to  restrain  the  execution  of  a  contract  for  the  con- 
struction of  a  public  library.  The  court  below  sustained 
a  demurrer  to  the  bill  and  this  appeal  followed. 

The  city,  in  conjunction  with  the  trustees  of  the  Free 
Library  of  Philadelphia,  advertised  for  bids  for  the  con- 
struction of  a  new  library  building,  the  specificaticms 
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containing  a  clause  that  *T)idders  must  fully  acquaint 
themselves  with  all  the  legal  and  departmental  regula- 
tions applying  to  contract  work  in  the  City  of  Philadel- 
phia" and  calling  attention  to  a  provision  for  allowance 
of  credit  to  the  city  to  be  deducted  from  the  amount  of 
the  contract  price  if  "legally  permissible  to  have  the 
stone  cut  at  any  place,  so  that  the  said  cutting  be  not 
limited  to  the  City  of  Philadelphia."  Attached  to  the 
proposal  was  a  copy  of  an  ordinance  approved  November 

26,  1894,  providing  that  "In  all  contracts for  the 

construction  of  public  buildings ,  it  shall  be  speci- 
fied that  the  work  of  cutting  and  preparing  such  stone 
for  use  shall  be  done  in  Philadelphia/'  together  with  an 
amendment  approved  December  28,  1895,  extending  the 
provisions  of  the  earlier  ordinance  "to  all  stone  entering 
into  work  done  under  contract  with  the  City  of  Phil- 
adelphia, making  it  obligatory  on  departments  to  have 
all  stone  used  in  municipal  work  cut  and  prepared  in 
Philadelphia,  and  proposals  for  work  into  which  said 
stone  enters  shall  be  so  worded  as  to  inform  intending 
bidders  of  the  provisions  of  this  ordinance.''  Each  or- 
dinance  also  contains  a  clause  providing  the  cost  of  cut- 
ting stone  "shall  not  be  in  excess  of  the  price  paid  labor 
for  like  work  under  private  contract  in  the  City  of  Phil- 
adelphia." The  two  lowest  bidders  for  the  work  were 
George  A.  Fuller  &  Co.  and  John  Gill  &  Sons,  the  bid 
of  the  former  being  $2,570,000,  subject  to  a  deduction  of 
$155,000  if  the  provision  of  the  ordinance  requiring  the 
stone  to  be  cut  in  the  City  of  Philadelphia,  were  elimi- 
nated. The  bid  of  the  latter  was  ?2,535,000,  with  a  de- 
duction of  f  110,000  if  the  provision  as  to  the  place  of 
cutting  stone  should  be  excluded.  The  bid  of  John  Gill 
&  Sons  for  $2,535,000  was  accepted  as  being  the  lowest 
responsible  bid  for  work  done  within  the  City  of  Phila- 
delphia. The  bid  of  Fuller  &  Company  is  lower,  how- 
ever, if  the  requirement  as  to  the  place  of  cutting  stone 
be  eliminated  and  plaintiff  now  claims  the  contract  was 
not  awarded  the  lowest  responsible  bidder  as  required  by 
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law,  contending  the  ordinances  above  mentioned,  to- 
gether with  the  Act  of  July  6,  1917,  P.  L.  752,  herein- 
after referred  to,  requiring  the  stone  to  be  cut  within  the 
City  of  Philadelphia,  are  invalid. 

The  Act  of  1917  (Section  1)  provides  it  shall  be  lawful 
for  a  municipality,  or  subdivision  thereof,  "in  the  con- 
struction of  any  building  or  the  performance  of  any 
public  work,  to  provide,  by  ordinance,  municipal  regu- 
lation or  contract,  that  any  portion  or  all  of  the  work  on 
said  building,  or  the  work  on  the  said  public  improve- 
ment, shall  be  done  within  the  territorial  limits  of  the 
said  city,  county,  township,  borough  or  other  municipal 
division  or  subdivision  for  which  the  said  work  is  being 
performed."  By  section  2  of  the  act  all  ordinances, 
regulations  or  contracts  theretofore  made  requiring  any 
portion  of  public  work  to  be  done  within  the  territorial 
limits  of  the  municipality  "are  hereby  validated."  If  the 
act  is  a  proper  exercise  of  legislative  power  a  consider- 
ation of  the  validity  of  the  ordinances  of  1894  and  1895, 
above  referred  to,  will  be  unnecessary  since,  whether 
valid  or  not  before  the  Act  of  1917,  they,  as  well  as  any 
contracts  executed  pursuant  to  their  authority,  were 
validated  by  that  act,  the  rule  being  that  the  legislature 
may  confirm  that  which  it  might  have  previously  author- 
ized :  Donley  v.  Pittsburgh,  147  Pa.  348. 

Plaintiff  contends  the  Act  of  July  6,  1917,  P.  L.  752, 
is  local  or  special  legislation  within  the  meaning  of  Art. 
Ill,  Sec.  7,  of  the  Constitution  regulating  labor,  trade, 
mining  or  manufacturing.  A  careful  examination  of  the 
act,  in  view  of  the  decision  of  this  court  in  Common- 
wealth V.  Casey,  231  Pa.  170,  leads  to  the  conclusion 
this  contention  is  well  founded  and  should  be  sustained. 
While  the  act  is  not  local  as  to  place,  but  applies  to  all 
municipalities,  no  adequate  reason  has  been  given  for 
placing  municipalities  in  a  class  with  respect  to  the 
place  of  performing  work  or  preparing  materials  incident 
to  contracts  for  the  erection  of  public  buildings,  so  as  to 
prevent  the  act  being  special  in  respect  to  its  subject 
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within  the  meaning  of  the  above  provision  of  the  Consti- 
tution. The  subject-matter  of  the  statute  does  not  relate 
to  the  exercise  of  a  governmental  power  or  function  of 
the  municipality  in  which  it  acts  as  representative  or 
agent  of  the  State  in  carrying  out  the  purpose  of  local 
government  for  which  it  was  created,  but  deals  with  func- 
tions which  concern  only  local  business  and  matters  with 
respect  to  which  the  State  is  not  interested,  and  in  the 
performance  of  which  the  municipality  should  be  regard- 
ed merely  as  a  private  corporation  with  the  correspond- 
ing powers  and  duties  incident  to  such  bodies.  Classifi- 
cation with  respect  to  governmental  functions  has  been 
uniformly  held  proper  on  the  ground  that  legislation 
adapted  to  one  municipality  may  be  totally  unsuited  to 
another  by  reason  of  differences  in  population,  etc.; 
with  respect  however  to  private  undertakings  not  a  part 
of  governmental  functions  of  the  municipality,  and  in 
which  the  State  has  no  concern,  the  same  reason  for  classi- 
fication does  not  exist,  and  the  propriety  thereof  must 
stand  the  test  applied  to  legislation  for  the  government  of 
private  corporations.  This  subject  was  fully  discussed  in 
Commonwealth  v.  Casey,  supra,  where  the  Act  of  July 
26, 1897,  P.  L.  418,  regulating  the  hours  of  workmen  em- 
ployed by  the  State,  or  by  municipalities,  was  held  a 
special  law  within  Article  III,  Section  7  of  the  Constitu- 
tion regulating  labor,  trade,  mining  and  manufacturing, 
even  though  its  provisions  applied  to  all  municipalities  of 
the  State,  We  there  said  ( page  179 ) :  "It  is  impossible  to 
suggest  a  difference  between  municipal  corporations  and 
private  corporations  that  would  make  a  regulation  as  to 
the  number  of  hours  to  be  employed  in  a  day  suitable  for 
one  class,  unsuitable  for  the  other.  There  is  no  pretense 
that  there  is  any  such  difference.  So  far  as  labor  is  con- 
cerned, no  more  is  involved  in  the  construction  of  public 
works  than  in  private  enterprises  of  like  character."  The 
present  act  restricts  the  place  where  "any  portion  or  all 
of  the  work  on  said  buildings"  shall  be  done.  While  it 
does  not  expressly  mention  materials,  one  of  the  apparent 
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objects  of  the  legislature  was  to  remove  the  doubt  as  to 
the  validity  of  ordinances  such  as  those  in  this  case,  re- 
quiring stone  to  be  cut  in  the  city,  and  unless  the  act 
be  construed  as  applying  to  the  preparation  of  materials 
it  is  without  effect,  as  the  actual  work  of  constructing  a 
municipal  building  is  impossible  elsewhere  than  within 
the  borders  of  the  municipality.  If  the  municipality  may 
require  stone  cutting  to  be  done  within  its  boundaries,  it 
may  also  extend  this  requirement  to  all  materials  and 
supplies  and  provide  for  their  production  or  manufacture 
within  its  limits.  An  escape  is  impossible  from  the  con- 
clusion that  such  action  would  result  in  a  regulation  of 
labor,  trade  and  manufacturing  and  must,  consequently, 
be  special  legislation  within  the  meaning  of  the  Constitu- 
tion. 

The  Act  of  1917  being  eliminated,  it  remains  to  consider 
the  validity  of  the  ordinances  themselves.  The  reasoning 
upon  which  the  Act  of  1917  is  held  unconstitutional  can- 
not apply  because  ordinances  are  not  laws  within 
the  meaning  of  the  constitutional  provisions  prohibiting 
local  or  special  legislation :  Baldwin  v.  Philadelphia,  99 
Pa.  164 ;  Davis  v.  Homestead  Boro.,  47  Pa.  Superior  Ct. 
444;  McCormick  v.  Fayette  County,  150  Pa.  190.  Con- 
sequently the  only  question  is  whether  the  ordinances 
violate  the  provisions  of  the  Act  of  May  23,  1874,  P.  L. 
230,  and  of  June  1, 1885,  P.  L.  37,  requiring  all  work  and 
materials  furnished  to  the  city  under  contracts  to  be  let 
to  the  lowest  responsible  bidder.  This  question  was 
raised  but  not  decided  in  Flinn  v.  Philadelphia,  258 
Pa.  355. 

The  right  of  a  municipality  to  require  work  on  materials 
to  be  done  within  the  city  limits  has  not  been  directly 
passed  upon  by  the  appellate  courts  of  this  State,  and  we 
find  the  decisions  of  other  states  are  not  in  harmony; 
their  general  trend  however  is  to  hold  such  requirement 
invalid  where  its  tendency  is  to  conflict  with  statutory 
provisions  requiring  contracts  to  be  let  to  the  lowest 
responsible  bidder.  A  case  in  point,  identical  in  prin- 
VOL.  CCLXI — 30 
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ciple,  though  not  on  its  facts,  is  Frame  v.  Felix,  167  Pa- 
47,  where  this  court  held  a  provision  in  the  specifications 
of  a  municipal  contract  requiring  the  contractor  to  em- 
ploy no  one  not  a  citizen  of  the  United  States  and  to  pay 
not  less  than  a  stipulated  wage  i)er  day  to  be  incon- 
sistent with  the  Act  of  May  23,  1889,  P.  L.  277,  provid- 
ing that  municipal  work  be  let  to  the  lowest  responsible 
bidder.  In  Commonwealth  v.  Casey,  supra,  the  Act  of 
July  26,  1897,  P.  L.  418,  fixing  eight  hours  as  a  day's 
work  for  men  employed  by  a  municipality  was  held  to 
be  special  legislation  and  consequently  unconstitutional. 
In  People  ex  rel.  Rogers  v.  Coler,  166  N.  Y.  1,  and  People 
ex  rel.  Treat  v.  Coler,  166  N.  Y.  144,  referred  to  by  coun- 
sel in  argument,  a  statute  somewhat  similar  to  the 
ordinance  here  in  question,  was  held  void  because  it  in- 
vaded rights  of  liberty  and  property  and  also  conflicted 
with  the  Commerce  Clause  of  the  Federal  Constitution. 
No  question  was  there  raised  as  to  the  violation  by  a 
municipality  of  a  State  law  requiring  contracts  to  be 
let  to  the  lowest  responsible  bidder.  In  Allen  v.  Labsap, 
188  Mo.  692,  an  ordinance  of  the  City  of  St  Louis,  re- 
quiring the  work  of  dressing  stone  used  in  municipal 
contracts  to  be  done  within  the  limits  of  the  state,  was 
held  valid.  While  the  city  charter  in  that  case  con- 
tained a  provision  requiring  the  work  of  public  im- 
provements to  be  let  to  the  lowest  responsible  bidder, 
the  court  found,  as  a  matter  of  fact,  the  restriction  did 
not  increase  the  cost  of  the  improvement.  In  its  opin- 
ion the  court  said  (page  702) :  "If  the  ordinance  tended 
to  prevent  competition  and  to  increase  the  price,  they 
[the  appellants]  have  suffered  injury  and  cause  for 
complaint."  In  St.  Louis  Quarry  &  Construction  Co.  v. 
Von  Versen,  81  Mo.  App.  519,  where  a  similar  question 
arose  under  the  same  ordinance  and  it  appeared  compli- 
ance with  its  requirement  had  in  fact  increased  the  cost, 
the  ordinance  was  held  to  conflict  with  the  provisions  of 
the  city  charter  requiring  work  to  be  let  to  the  lowest 
responsible  bidder.    In  GemmilVs  Case,  20  Idaho  732,  a 
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statute  requiring  public  printing  and  binding  and  sta- 
tionery work  to  be  done  within  the  state  and  county 
where  used  was  held  valid  and  the  same  rule  was  fol- 
lowed in  Tribune  Printing  &  Binding  Co.  v.  Barnes,  7 
N.  D.  591,  where  there  was  in  existence  a  statute  requir- 
ing contracts  to  be  let  to  the  lowest  bidder,  but  it  was 
said  in  the  latter  case  (page  596)  that  such  provision 
"must  be  construed  with  reference  to  the  requirements 
embraced  in  section  1807,  revised  code  [requiring  all 
county  printing  to  be  done  in  the  state  and  if  practicable 
in  the  county  ordering  the  same],  and  therefore  com- 
petitive bidding  must  be  restricted  to  those  who  can  and 
will  do  the  work  within  the  state.  The  last  mentioned 
section  became  a  law  later  in  point  of  time  and,  by  its 
terms,  necessarily  modifies  the  earlier  enactment."  The 
last  two  cases  were  both  regulations  by  statute  and  not 
by  ordinance  and  the  Dakota  case  was  one  of  a  subse- 
quent statute  modifying  an  earlier  one.  Neither  was  an 
instance  of  a  municipal  ordinance  containing  provisions 
conflicting  with  express  enactments  of  an  earlier  statute. 

An  act  of  the  legislature  can,  of  course,  be  modified 
by  the  legislature  itself.  No  case  has  been  found  which 
is  direct  authority  to  sustain  the  validity  of  municipal 
ordinances  such  as  are  here  in  question  where  the  effect 
is  to  conflict  with  an  express  statutory  provision  requir- 
ing contracts  to  be  let  to  the  lowest  responsible  bidder. 
That  the  cost  here  has  been  increased  because  of  the 
^  ordinances  cannot  be  disputed  in  view  of  the  difference 
in  the  bids  of  both  contestants.  From  what  has  been 
said  the  judgment  of  the  court  below  must  be  reversed. 

The  judgment  is  reversed  and  the  record  is  remitted 
with  directions  that  the  bill  be  reinstated  with  a  pro- 
cedendo. 
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Baby,  Incorporated,  v.  Ward-Meehan  Gomi>an7, 
Appellant 

ContracU — Sides — Breach — Measure  of  damages — Special  dam- 
age— Loss  of  profits — Idleness  of  defendants  mUl — Notice — Knowh 
edge — Contract  price — Market  value — Affidavit  of  defense — Insuffi- 
cient averments, 

1.  The  general  rule  goyeming  the  measure  of  damages  for  breadi 
of  contract  is  that  th^  are  such  as  may  be  fairly  and  reasonably 
considered  as  naturally  arising  from  the  breach  according  to  the 
usual  course  of  business  and  under  circumstances  contemplated  by 
the  parties  at  the  time  the  contract  was  entered  into;  but  damages 
resulting  from  particular  circumstances  connected  with  the  trans- 
action cannot  be  recoyered  unless  such  circumstances  were  known 
to  the  defaulting  party  to  the  contract  and  were  such  as  may  be 
supposed  to  have  entered  into  the  contemplation  of  the  parties. 

2.  The  measure  of  damages  to  a  purchaser  for  the  failure  of  the 
vendor,  to  deliver  goods  according  to  contract  is  the  difference  be- 
tween the  contract  price  and  the  market  value  of  the  article  at  the 
time  and  place  of  delivery. 

3.  In  an  action  on  a  book  account  for  goods  sold  and  delivered 
where  defendant  attached  to  its  affidavit  of  defense  copies  of  writ- 
ings under  which  it  alleged  the  goods  were  delivered  and  which  it 
contended  were  the  contracts  in  the  case  upon  which  suit  should 
have  been  brought,  but  where  it  appeared  that  the  writings  were 
not  orders  but  simply  confirmations  of  sales,  sent  out  by  plaintiff 
in  accordance  with  the  usual  business  custom  to  acknowledge  orders 
received,  whether  verbally  or  in  writing,  and  where  there  was  noth- 
ing in  the  affidavit  to  show  whether  the  orders  which  had  been  given 
were  in  writing  or  merely  verbal,  the  court  properly  entered  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  for  the  amount 
claimed,  less  the  excess  over  the  contract  price  defendant  claimed 
it  was  obliged  to  pay  to  procure  in  the  market  goods  in  place  of 
those  not  delivered. 

4.  In  such  case  a  counter-claim  for  damages  resulting  from  the 
closing  of  the  defendant's  mill  because  of  plaintiff's  failure  to  de- 
liver other  materials  ordered,  was  properly  disallowed  where  there 
were  no  averments  that  plaintiff  knew  that  his  failure  to  deliver 
the  materials  would  result  in  the  stoppage  of  defendant's  mill,  or 
that  defendant  was  unable  to  procure  other  goods  in  the  open 
market,  or  of  anything  to  indicate  special  circumstances  from 
which  it  could  be  inferred  that  the  parties  contemplated  anything 
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beyond  the  usual  measure  of  damages  resulting  from  breach  of 
contract  to  deliver  the  goods. 

Argued  April  2, 1918.  Appeal,  No.  251,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Philadel- 
phia Co.,  June  T.,  1917,  No.  826,  for  plaintiff,  for  want 
of  sufficient  affidavit  of  defense,  in  case  of  Thomas  Raby, 
Inc.,  a  corporation,  v.  Ward-Meehan  Company,  a  cor- 
poration. Before  Brown,  C.  J.,  Potter,  Stewart, 
MoscHziSKBR  and  Frazbr,  JJ.    Affirmed. 

Assumpsit  for  goods  sold  and  delivered. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court. 

The  court  made  absolute  plaintiflPs  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  and  assessed 
damages  at  f  3,215.38.    Defendant  appealed. 

Error  Msigned  was  the  judgment  of  the  court. 

M.  D.  Hayes,  with  him  William  H.  Wilson  and  Francis 
M.  McAdams,  for  appellant. 

Alex.  Simpson,  Jr.,  with  him  Clinton  0.  Mayer,  for 
appellee. 

Opinion  by  Mr.  Justice  Frazer,  June  3, 1918 : 
Defendant  appeals  from  a  judgment  entered  in  favor 
of  plaintiff  for  the  portion  of  the  claim  as  to  which  the 
affidavit  of  defense  was  deemed  insufficient. 

The  action  is  on  a  book  account  for  goods  sold  and  de- 
livered amounting  to  |5,280.83,  a  copy  of  the  account 
being  attached  to  the  statement  of  claim.  The  affidavit 
of  defense  denies  defendant  '^ordered  or  received  any 
goods  whatsoever  from  plaintiff  uiK)n  an  open  book  ac- 
count, but  avers  that  the  items  charged  to  plaintiff  in  the 
book  account were  bought  by  virtue  of  written  con- 


Digitized  by  VjOOQ IC 


470  RABY,  Inc.,  v.  WARD-MEEHAN  CO.,  Appellant. 

Opinion  of  the  Court  [261  Pa. 

tracts  hereinafter  more  fully  recited  in  the  statement  of 
counter-claim'^  and  concluded  with  a  denial  that  defend- 
ant "is  indebted  to  plaintiff  in  any  sum  whatsoever  for 
goods  purchased  through  an  open  account."  No  denial, 
however,  is  made  that  defendant  received  the  goods  or 
that  the  prices  charged  were  proper.  The  counter-claim 
avers  written  contracts  were  entered  into  between  plain- 
tiff and  defendant  on  the  dates  specified,  whereby  the 
former  agreed  to  deliver  to  the  latter  certain  merchan- 
dise, that  on  several  of  the  contracts  plaintiff  refused  to 
deliver  the  entire  order,  while  on  others  no  deliveries 
were  made;  in  consequence  of  such  default  defendant 
was  forced  to  resort  to  the  open  market  and  procure  the 
goods  at  a  price  in  excess  of  the  contract  price,  specify- 
ing amounts  and  prices,  resulting  in  a  total  loss  to  de- 
fendant of  $2,138.49.  Etefendant  also  claims  a  further 
loss  of  profits  by  reason  of  being  obliged  to  discontinue 
the  use  of  forty  looms,  during  a  period  of  two  months, 
owing  to  the  refusal  of  plaintiff  to  comply  vsdth  the  terms 
of  his  various  contracts,  the  total  claim  for  damage  in 
this  respect  being  $2,880. 

As  to  the  loss  resulting  from  the  increased  price  de- 
fendant was  obliged  to  pay  for  the  goods  in  the  open 
market,  the  court  below  correctly  held  the  affidavit  pre- 
sented a  good  defense,  the  rule  being  that  the  measure  of 
damage  to  a  purchaser  for  the  failure  of  the  vendor  to 
deliver  goods  according  to  contracts  is  the  difference  be- 
tween the  contract  price  and  the  market  value  of  the  ar- 
ticle at  the  time  and  place  of  delivery :  Morris  v.  Sup- 
plee,  208  Pa.  253;  Honesdale  Ice  Co.  v.  Lake  Lodore 
Imp.  Co.,  232  Pa.  293.  This  rule  is  embodied  in  Section 
67  of  the  Sales  Act  of  May  19, 1915,  P.  L.  543,  562. 

The  main  contention  of  defendant  is  that  the  contracts 
were  entire  for  the  delivery  of  specific  goods  and  no  re- 
covery can  be  had  by  plaintiff  without  showing  com- 
plete performance,  or  that  i)erformance  was  prevented 
by  defendant.  Conceding  the  general  rule  the  present 
case  does  not  appear  from  the  affidavit  of  d^ense  to  be 
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within  the  authorities  cited  by  defendant.  In  the  first 
place,  the  alleged  special  contracts  relied  upon  and  at- 
tached to  the  affidavit  of  defense  do  not  require  plalntiflf 
to  declare  on  them  specially  instead  of  the  book  account 
for  goods  sold  and  delivered.  The  writings  set  out  are 
not  orders,  but  merely  confirmation  of  sales,  apparently 
sent  by  plaintiff  in  accordance  with  a  usual  business  cus- 
tom to  acknowledge  orders  received,  whether  verbally  or 
in  writing,  for  the  purpose  of  avoiding  mistakes  as  to 
quantity,  price,  description  or  otherwise.  We  find  noth- 
ing in  the  affidavit  to  show  whether  the  orders  in  this 
case  were  in  writing  or  merely  verbal.  Had  plaintiflPs 
action  been  brought  on  the  exhibits  as  contracts,  defend- 
ant might  well  argue  the  statement  is  defective  on  its 
face  as  being  an  action  on  mere  self-serving  declarations 
made  by  plaintiff,  and  without  signature  or  assent  on 
part  of  defendant.  The  transaction  was  evidently  one 
occurring  in  the  ordinary  course  of  business  dealings 
between  the  parties,  and  in  our  examination  of  the  affi- 
davit of  defense  we  fail  to  find  any  averment  warrant- 
ing the  conclusion  that  the  subject-matter  of  the  sale 
is  not  the  proper  subject  of  the  book  account.  The  ac- 
tion, accordingly,  was  properly  brought:  Vallee  Bros. 
Electrical  Co.  v.  North  Penn  Iron  Co.,  32  Pa.  Superior 
Ct.  111. 

The  alleged  written  contracts  being  eliminated,  the  affi- 
davit of  defense  presents  nothing  to  prevent  the  entry  of 
judgment  for  the  amount  of  goods  sold,  less  the  excess 
defendant  was  obliged  to  pay  to  procure  in  the  market 
undelivered  goods ;  the  entry  of  judgment  for  plaintiff  for 
the  difference  was,  consequently,  proper  unless  defend- 
ant should  be  entitled  to  set  off  the  further  claim  for  loss 
by  reason  of  inability  to  operate  its  looms  owing  to  delay 
in  obtaining  materials. 

The  general  rule  governing  the  measure  of  damages 
for  breach  of  contract  is  that  they  are  such  as  may  be 
fairly  and  reasonably  considered  as  naturally  arising 
from  the  breach  according  to  the  usual  course  of  busi- 
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ness,  and  under  circumstances  contemplated  by  the  par- 
ties at  the  time  the  contract  was  entered  into.  Dam- 
ages, however,  resulting  from  particular  circumstances 
connected  with  the  transaction  cannot  be  recovered 
unless  such  circumstances  were  known  to  the  defaulting 
party  to  the  contract  and  were  such  as  may  be  supposed 
to  have  entered  into  the  contemplation  of  the  parties. 
This  is  the  rule  established  by  the  leading  English  case 
of  Hadley  v.  Baxendale,  9  Exch.  341,  where  the  court 
held  the  carrier  was  not  liable  for  damages  incident  to 
the  stopping  of  plaintiff's  mill  during  the  period  of  delay 
in  the  delivery  of  a  part  of  a  machine  sent  for  repairs 
and  transported  by  defendant,  in  absence  of  evidence  of 
defendant  being  advised  the  stoppage  of  plaintiff's  mill 
was  due  entirely  to  the  broken  shaft  and  loss  of  profits 
would  result  from  delay  on  its  part  to  make  prompt  de- 
livery. The  principle  laid  down  in  that  case  has  been 
followed  by  Pennsylvania  courts  in  Adams  Express  Co. 
V.  Egbert,  36  Pa.  360 ;  Billmeyer,  Dill  &  Co.  v.  Wagner, 
91  Pa.  92 ;  Hutchinson  v.  Snider,  137  Pa.  1 ;  Kinports 
V.  Breon,  193  Pa.  309,  and  many  others.  We  find  no 
averment,  in  the  affidavit  of  defense  or  counter-claim,  of 
plaintiff  having  knowledge  that  his  failure  to  deliver  the 
materials  would  result  in  the  stoppage  of  defendant's 
mill,  nor  an  averment  of  defendant's  inability  to  procure 
in  the  open  market  goods  to  take  the  place  of  those  plain- 
tiff failed  to  deliver.  As  matter  of  fact,  the  counter- 
claim expressly  states  defendant  did  purchase  in  the 
market  other  goods  at  an  increased  price,  and  the  claim 
for  loss  by  reason  of  such  increased  price  has  been  al- 
lowed in  full  by  the  court  below.  There  being  nothing 
to  indicate  special  circumstances  from  which  could  be 
inferred  the  parties  contemplated  anything  beyond  the 
usual  measure  of  damage  resulting  from  breach  of  con- 
tract to  deliver  goods,  this  item  of  damage  cannot  be  con- 
sidered. 

The  judgment  is  affirmed. 
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Hoffman,  Appellant,  v.  Philadelphia. 

Eminent  domain — Municipalities — Measure  of  damages — Dam* 
ages  for  delay — Recisonahleness  of  demand — Evidence — Charge — 
Burden  of  proof. 

In  proceedings  to  ascertain  damages  caused  by  the  taking  of 
lands  by  a  municipality,  the  burden  is  upon  the  municipality  of 
showing  facts  excusing  its  delay  in  making  payment,  and  where  in 
such  case  there  was  no  evidence  to  show  that  the  plaintiff  had 
stubbornly  refused  to  come  to  an  agreement  with  the  city  as  to 
what  it  should  pay  him,  or  that  he  was  responsible  in  any  way  for 
the  delay  in  paying  him,  and  it  did  not  appear  on  the  trial  which 
party  had  appealed  from  the  award  of  the  viewers,  he  is  entitled  to 
compensation  for  the  delay ;  and  where  the  court  failed  to  so  charge 
and  left  to  the  jury  the  question  as  to  whether  the  plaintiff  had 
unjustifiably  caused  the  delay,  it  conmirtted  reversible  error  which 
was  not  cured  by  other  instructions  that  were  correct. 

Argued  April  2, 1918.  Appeal,  No.  322,  Jan.  T.,  1917, 
by  plaintiff,  from  judgment  of  C.  P.  No.  4,  Philadelphia 
Co.,  Sept.  T.,  1912,  No.  557,  on  verdict  for  plaintiff,  in 
case  of  Benjamin  Hoffman  v.  The  City  of  Philadelphia. 
Before  Brown,  C.  J.,  Potter,  Stewart,  Moschziskbr 
and  Frazbr,  JJ.     Reversed. 

Appeal  from  award  from  board  of  viewers  in  eminent 
domain  proceedings.     Before  Carr,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  $18,000.00  and  judgment 
thereon.     Plaintiff  appealed. 

Error  assigned  was  instructions  to  the  jury. 

Edwin  0.  Lewis,  with  him  J.  Lee  Patton,  for  appel- 
lant. 

John  P.  Connelly,  City  Solicitor,  with  him  Hubert  J. 
Horan,  Jr.,  and  Glenn  C.  Mead,  Assistant  City  Solicitors, 
for  appellee. 
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Opinion  by  Me.  Chibp  Justice  Brown,  June  3, 1918 : 
The  proceeding  in  the  court  below  was  an  issue  for  the 
ascertainment  of  damages  sustained  by  the  plaintiff  in 
the  taking  of  his  land  by  the  City  of  Philadelphia  for 
park  purposes.  On  his  appeal  from  the  judgment  on  the 
verdict  in  his  favor  his  sole  complaint  is  that  the  trial 
judge  erred  in  instructing  the  jury  as  to  his  right  to  com- 
pensation for  delay  in  paying  him  his  damages.  The  six 
assignments  of  error  raise  no  other  question.  In  his 
opinion  refusing  a  new  trial  the  learned  trial  judge  com- 
ments on  certain  facts  as  having  been  sufficient  to  war- 
rant a  finding  that  the  claim  of  the  plaintiff  was  so  ex- 
cessive and  unconscionable  as  to  justify  the  defendant 
in  refusing  payment  of  it.  This  comment  was  inad- 
vertently made,  for  the  facts  to  which  reference  was  thus 
made  were  not  before  the  jury.  Whether  the  instruc- 
tions complained  of  were  erroneous  depended  entirely 
upon  what  the  facts  were  upon  which  the  jury  were  to 
pass  on  plaintiff's  claim  to  compensation  for  the  delay 
in  paying  him  for  the  damages  he  sustained,  and  we  pro- 
ceed to  state  them.  The  land  was  taken  in  1910,  and 
there  was,  of  course,  a  finding  by  a  jury  of  view  in  the 
first  instance  of  the  amount  of  damage  the  plaintiff  had 
sustained.  The  issue  in  the  Common  Pleas  followed  an 
appeal  from  that  finding,  but  it  did  not  appear  on  the 
trial  below  whether  the  claimant  or  the  city  had  ap- 
pealed. In  1917 — ^nearly  seven  years  after  the  land  had 
been  taken-T)laintiff's  claim  for  damages  was  submitted 
to  a  jury  in  this  issue.  There  was  absolutely  nothing 
before  them  to  have  justified  a  finding  that,  during  this 
long  delay,  he  had  ever  refused  to  name  an  amount  he 
was  willing  to  accept  as  compensation,  or  had  ever  made 
an  unreasonable  or  exorbitant  demand  for  the  same,  and 
the  law  did  not  presume  such  action  on  his  part.  He 
was  not  called  as  a  witness  in  the  case,  and  there  was, 
therefore,  nothing  from  him  to  indicate  what  sum  he  had 
claimed.  True,  his  witnesses  differed  from  those  called 
by  the  city  in  their  estimate  of  the  damages  sustained. 
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but  this  was  no  ground  for  finding  that  the  plaintiff's 
claim  had  been  so  excessive  and  unconscionable  as  to 
have  justified  the  defendant  in  withholding  payment 
from  him.  The  case  as  presented  to  the  jury  on  the  ques- 
tioix  of  his  right  to  compensation  for  the  delay  in  pay- 
ing him  cast  the  burden  upon  the  city  of  showing  the 
facts  excusing  its  delay  in  paying  him.  But  it  did  not 
assume  that  burden,  and  as  there  was  absolutely  noth- 
ing in  the  evidence  to  show  that  the  plaintiff  had  stub- 
bornly refused  to  come  to  an  agreement  with  the  city  as 
to  what  it  should  pay  him,  or  that  he  was  responsible  in 
any  way  for  the  delay  in  paying  him,  he  was  entitled  to 
compensation  for  the  delay,  and  the  jury  should  have 
been  unqualifiedly  so  instructed:  Wayne  v.  Pennsyl- 
vania Railroad  Company,  231  Pa.  512 ;  Hoffman  v.  City 
of  Philadelphia,  250  Pa.  1. 

While  the  learned  trial  judge  followed,  in  some  por- 
tions of  his  charge,  what  has  been  distinctly  ruled  by  the 
two  foregoing  cases,  in  other  portions  of  it  he  departed 
from  them  and  gave  a  license  to  the  jury  to  find,  in  utter 
absence  of  anything  to  justify  the  finding,  that  the  delay 
on  the  part  of  the  city  in  paying  was  right  and  proper. 
In  the  extract  from  the  charge  which  is  the  subject  of 
the  second  assignment  of  error,  the  instruction  was 
"whether  there  has  been  a  right  and  proper  delay  de- 
pends upon  what  you  believe  to  be  the  facts  of  the  case" ; 
and,  in  the  answer  to  the  second  and  third  i>oints  pre- 
sented by  the  plaintiff,  the  further  instruction  as  to  com- 
pensation for  delay  was,  "But  in  fact  he  may  not  be  so 
entitled.  If  he  has  disappointed  the  law  and  stubbornly 
refused  to  name  an  amount  which  he  would  be  willing 
to  accept  as  compensation,  or  in  the  same  spirit  has  been 
extortionate  in  his  demands  and  has  named  a  sum  ex- 
orbitant and  unreasonable,  a  jury  might  well  find  that 
he  has  himself  unjustifiably  provoked  the  delay  and 
deny  him  all  damages  therefor."  These  erroneous  in- 
structions were  not  cured  by  others  that  were  correct, 
for  the  jury  may  have  found,  under  the  license  given 


Digitized  by  VjOOQ IC 


476       HOFFMAN,  Appellant,  v.  PHILADELPHIA. 

Opinion  of  the  Court.  [261  Pa. 

them,  that  the  plaintiff  had  himself  to  blame  for  not  get- 
ting his  damages  promptly  from  the  city.  Such  license 
ought  not  to  have  been  given  them ;  on  the  other  hand 
the  instructions  asked  for  by  plaintiff^s  second  and  third 
I>oints  should  have  been  unqualifiedly  given. 

The  second  and  fourth  assignments  of  error  are  sus- 
tained, and  the  judgment  is  reversed  with  a  venire  facias 
de  novo. 


Commonwealth  Title  Insurance  &  Trust  Company 
V.  Gross,  Appellant. 

WUls — ConstrueUon — Real  propertu — Btde  in  Shelley's  Case, 
A  testator  bequeathed  to  his  wife  and  son,  share  and  share  alike, 
all  of  his  property,  and  provided  that  a  certain  house  should  "be  a 
home  for  my  wife  and  son  as  long  as  they  agree.  If  rented,  each 
to  have  a  share  alike.  I  want  it  understood  that  my  property  is  not 
to  be  sold  or  mortgaged  by  either  my  wife  and  son.  In  ease  my 
wife  dies  before  my  son  he  is  to  have  her  share  of  the  estate  and  if 
he  dies  before  her  she  will  have  his  share,  without  he  has  heirs  who 

will  receive  his  share  then in  case  of  death  of  both  the  wife 

and  son  (he  leaving  no  heirs)  I  want  my  estate  to  go"  over.    Held, 
the  rule  in  Shelley's  Case  applied  and  the  son  took  a  fee. 

Argued  April  2, 1918.  Appeal,  No.  340,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Philadel- 
phia Co.,  Sept.  T.,  1917,  No.  4455,  for  plaintiff  in  case  of 
Commonwealth  Title  Insurance  &  Trust  Company,  Trus- 
tee for  Thomas  A.  B.  McCloskey  and  Theresa  I.  Mc- 
Closkey,  v.  Samuel  Gross.  Before  Brown,  C.  J.,  Pot- 
ter, Stewart,  Moschzisker  and  Frazbr,  J  J.    Affirmed. 

Case  stated  to  determine  the  extent  of  plaintiflPs  inter- 
est in  certain  real  estate. 

The  facts  appear  in  the  following  opinion  of  Shoe- 
maker, J. : 

This  is  a  case  stated  submitted  to  the  court  upon  an 
agreement  that  if  the  plaintiffs  have  an  estate  in  fee  in 
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the  premises  described  in  the  deed  tendered  by  them  to 
the  defendant,  judgment  should  be  entered  for  the  plain- 
tiffs, otherwise  the  judgment  should  be  for  the  defendant. 

The  question  presented  by  the  case  stated  is  the  inter- 
pretation to  be  given  to  the  will  of  James  B.  McCloskey, 
which  reads  as  follows : 

"In  making  this  my  last  will  and  testimony,  I  be- 
queath to  my  wife,  Florence  E.  McCloskey,  and  my  son, 
Thomas  A.  B.  McCloskey,  share  and  share  alike  of  my 
estate  after  all  my  just  debts  are  paid.  The  house.  No. 
4841  North  Broad  Street  to  be  a  home  for  my  wife  and 
son  as  long  as  they  agree.  If  rented,  each  to  have  a 
share  alike.  I  want  it  understood  that  my  property  is 
not  to  be  sold  or  mortgaged  by  either  my  wife  and  son. 
In  case  my  wife  dies  before  my  son  he  is  to  have  her 
share  of  the  estate  and  if  he  dies  before  her  she  will  have 
his  share,  without  he  has  heirs  who  will  receive  his  share 
then.  I  want  my  wife,  Florence  E.  McCloskey,  to  have 
all  household  goods  and  effects. 

"I  appoint  my  wife  Executor  without  bond  of  this  my 
last  will  and  testimony  revoking  all  others  previously 
made.^' 

"In  case  of  death  of  both  my  wife  and  son  (he  leaving 
no  heirs)  I  want  my  estate  to  go  to  my  mother's  half- 
sister  Annie  McCloskey,  wife  of  Owen  and  her  heirs, 
share  and  share  alike." 

McCloskey  died  March  11,  1907,  leaving  to  survive 
him  his  wife,  Florence,  and  his  son,  Thomas  A.  B. 

Florence,  the  widow  of  James  B.,  died  January  3, 
1915. 

By  deed  dated  August  15,  1917,  and  duly  recorded, 
Thomas  A.  B.  McCloskey  and  wife  granted  and  con- 
veyed the  premises  No.  4841  North  Broad  street  to  the 
Commonwealth  Title  Insurance  and  Trust  Company  as 
trustee  for  the  grantors. 

By  agreement  dated  August  15,  1917,  the  said  Com- 
monwealth Title  Insuranco  nnd  Trust  Company,  trus- 
tee, agreed  to  sell  to  Samnol  Gross,  who  agreed  to  pur- 
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chase,  the  said  property  free  and  clear  of  assessments, 
liens  and  encumbrances ;  the  title  to  be  good  and  mar- 
ketable. 

On  October  8, 1917,  the  plaintiffs  tendered  a  deed  duly 
executed  by  themselves,  conveying  to  defendant  the  said 
premises  free  and  clear  of  all  encumbrances,  and  de- 
manded the  balance  of  the  purchase-money  agreed  upon. 
The  defendant  refused  to  accept  the  deed,  or  pay  the 
purchase  price,  alleging  that  the  grantors  did  not  have 
a  good  and  marketable  title  in  fee  in  the  premises, 
whereupon  plaintiffs  brought  this  suit  to  recover  the  bal- 
ance of  the  purchase-money. 

The  will  provides  that  "In  case  my  wife  dies  before 
my  son  he  is  to  have  her  share  of  the  estate  and  if  he  dies 
before  her  she  will  have  his  share,  without  he  has  heirs 
who  will  receive  his  share  then."  The  survivorship  in 
favor  of  the  wife  is  conditioned  upon  the  son  dying  with- 
out heirs.  In  the  last  clause  of  the  will  it  is  provided 
"In  case  of  death  of  both  my  wife  and  son  (he  leaving  no 
heirs)  I  want  my  estate  to  go  to  my  mother's  half-sister 
Annie  McCloskey,  wife  of  Owen  and  her  heirs,  share  and 
share  alike." 

The  son  is  living  and  has  children.  Did  the  son  take 
a  fee?  The  present  Chief  Justice  said,  in  Kemp  v. 
Reinhard,228Pa.  147: 

"The  rule  in  Shelley's  Case  is  not  a  means  of  ascer- 
taining the  intention  of  a  testator,  nor  is  it  one  of  the 
construction  of  a  will.  It  is  one  of  law,  unbending  in 
its  application,  when  the  intention  of  the  testator  is  as- 
certained that  the  heirs  of  his  devisee  of  a  freehold  estate 
are  to  take  from  the  devisee  qua  heirs.  When  such  in- 
tention is  ascertained  the  heirs  take  by  descent  from  the 
devisee,  and  there  is,  therefore,  vested  in  him  an  estate 
of  inheritance:  Doebler's  App.,  64  Pa.  9;  Shapley  v. 
Diehl,  203  Pa.  566.  *It  is  therefore  always  a  precedent 
question,  in  any  case  to  which  it  is  supposed  the  rule  is 
applicable,  whether  the  limitation  of  the  remainder  is 
made  to  the  heirs  in  fee  or  in  tail,  as  such,  and  in  solving 
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this  question,  the  rule  itself  renders  no  assistance.  It  is 
silent  until  the  intention  of  the  grantor  or  devisor  is  as- 
certained. But  if  that  intention  is  found  to  be  that  the 
remaindermen  are  to  take  as  heirs  of  the  grantee  or  de- 
visee of  the  particular  freehold,  instead  of  becoming 
themselves  the  root  of  a  new  succession,  the  rule  is  ap- 
plied, though  it  may  defeat  a  manifest  intention  that  the 
first  taker  should  have  but  an  estate  for  life.  It  is  very 
carefully  to  be  noted,  that  in  searching  for  the  intention 
of  the  donor  or  testator,  the  inquiry  is  not  whether  the 
remaindermen  are  the  persons  who  would  have  been 
heirs,  had  the  fee  been  limited  directly  to  the  ancestor. 
The  thing  to  be  sought  for  is  not  the  persons  who  are  di- 
rected to  take  the  remainder,  but  the  character  in  which 
the  donor  intended  they  should  take.  In  the  very  many 
cases  in  which  the  question  has  arisen  whether  the  rule 
was  applicable,  the  difficulty  has  been  in  determining 
whether  the  intention  was  that  the  remaindermen  should 
take  as  heirs  of  the  first  taker,  or  originally  as  the  stock 
of  a  new  inheritance' :  Guthrie's  App.,  37  Pa.  9." 

Applying  the  above  rules  of  interpretation  to  the  will 
in  this  case,  it  seems  manifest  that  in  the  first  paragraph 
of  the  will  it  is  clearly  provided  that  the  "heirs"  to  take 
were  as  heirs  of  the  son,  the  language  used  being,  that  if 
the  son  "dies  before  her  (the  widow)  she  will  have  his 
share,  without  he  has  heirs,  who  will  receive  his  share 
then.^^ 

Reading  the  third  clause  in  connection  with  the  first 
clause,  it  is,  in  our  opinion,  clear  that  such  was  the 
meaning  of  the  testator's  words,  as  the  devise  to  Annie 
McCloskey  was  only  to  take  effect  in  case  the  son  died 
^TLeaving  no  heirs,"  thus  limiting  the  character  of  the 
persons  who  were  to  take  upon  the  death  of  the  son  to 
such  as  were  his  heirs,  and  "to  constitute  such  devisee  a 
source  of  inheritable  succession" :  Harrison  v.  Harris, 
245  Pa.  397,  and  the  rule  in  Shelley's  Case  applies: 
Stathers  v.  Renz,  251  Pa.  315. 
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Opinion  of  Court  below — Opinion  of  the  Court.  [261  Pa. 
The  court  entered  judgment  for  the  plaintiffs  on  the 
case  stated.     Defendant  appealed. 

Error  assigned  was  the  judgment  of  the  court. 

Morris  Wolf,  with  him  Horace  Stem,  for  appellant. 

William  Henry  Kern,  for  appellees. 

Per  Curiam,  June  3, 1918 : 

This  judgment  is  affirmed  on  the  opinion  of  the  court 
below  upon  which  it  was  entered. 


Wood's  Estate. 

Trusts — Dry  trusts — Active  trusts  —  Beneficicuries,  sui  juris  — 
Termination, 

1.  Where  an  instrument  creating  a  trust  for  persons  sui  juris 
creates  no  limitation  over  of  either  the  income  or  the  principal  of 
the  estate  and  there  are  no  other  estates  in  interest  to  be  preserved 
and  no  ultimate  purpose  of  any  kind  requiring  the  continuance  of 
the  trust  is  expressed  or  can  be  implied  from  its  terms  except  the 
mere  payment  of  the  income  to  the  cestui  que  trust,  a  termination 
of  the  trust  may  be  decreed. 

2.  A  testator  bequeathed  to  trustees  certain  personal  property 
and  the  proceeds  of  certain  real  estate  to  be  held  in  trust  by  them 
for  the  use  of  his  two  daughters,  **the  proceeds  to  be  equally  divided 

between  them and  desire  said  trustees  to  pay  them  equally 

the  net  proceeds  of  the  above-named  property  derived  from  divi- 
dends, rents  and  interest  after  payment  of  taxes  and  current  re- 
pairs. And  in  any  case  a  majority  of  the  said  trustees  deem  it  for 
the  interest  and  safety  of  the  property  so  bequeathed  to  (the  daugh- 
ters, naming  them)  with  their  consent,  to  sell  any  of  the  mentioned 
trust  property  and  invest  it  in  the  bonds  of  the  United  States.  I 
understand  that  in  this  devise  that  the  said  (daughters,  naming 
them)  shall  have  power  to  dispose  of  equal  portions  of  this  estate 
so  held  for  them  in  trust  by  will." 

One  of  the  daughters  died  and  the  other,  who  was  sui  juris,  ap- 
plied for  a  termination  of  the  trust.  Held,  the  court  properly  de- 
clared the  trust  terminated  and  awarded  one-half  of  the  estate  to 
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the  petitioner  and  the  other  half  to  the  personal  representatives  of 
the  deceased  cestui  que  trust. 

Argued  April  2, 1918.  Appeal,  No.  13,  Jan.  T.,  1918, 
by  George  Wood,  Trustee,  and  R.  Francis  Wood,  substi- 
tuted Trustee,  for  Mary  and  Julia  Wood,  under  Will  of 
Richard  D.  Wood,  Deceased,  from  decree  of  O.  C.  Phila- 
delphia Co.,  Oct.  T.,  1880,  No.  394,  dismissing  exceptions 
to  adjudication  in  Estate  of  Richard  D.  Wood,  deceased. 
Before  Buown,  C.  J.,  Potter,  Stewart,  Mosghziskbe 
and  Frazer,  JJ.     Affirmed. 

Exceptions  to  adjudication.     Before  Gummey,  J. 

The  facts  appear  in  the  following  opinion  of  Gbst,  J., 
sur  exceptions  to  adjudication : 

The  testator  by  his  will  gave  to  his  sons  certain  per- 
sonal property  and  the  proceeds  of  certain  real  estate  to 
be  held  in  trust  by  them  for  the  use  of  his  daughters, 
Mary  and  Julia. 

"the  proceeds  to  be  equally  divided  between  them 

and  desire  said  trustees  to  pay  them  equally  the 

net  proceeds  of  the  above  named  property  derived  from 
dividends,  rents  and  interest  after  payment  of  taxes  and 
current  repairs.  And  in  case  a  majority  of  the  said 
trustees  deem  it  for  the  interest  and  safety  of  the  prop- 
erty so  bequeathed  to  Mary  and  Julia  Wood  and  with 
their  consent  to  sell  any  of  the  above  mentioned  trust 
property  and  invest  it  in  the  bonds  of  the  United  States, 
I  understand  that  in  this  devise  that  the  said  Mary  and 
Julia  Wood  shall  have  power  to  dispose  of  equal  por- 
tions of  this  estate  so  held  for  them  in  trust  by  will." 

Under  this  trust,  the  accountants  took  possession  of 
the  property  and  administered  it  for  many  years.  Tes- 
tator's daughter,  Mary,  is  now  deceased.  His  daughter, 
Julia,  survives.  Upon  the  audit  of  the  trustees'  account, 
filed  because  of  the  death  of  Mary,  the  auditing  judge 
awarded  one-half  of  the  trust  fund  to  the  legal  represen- 
tatives of  Mary's  estate,  and  the  other  half  to  Julia 
under  her  petition  to  have  the  trust  terminated. 
Vol.  colxi— 31 
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There  are  two  sets  of  exceptions  filed  to  the  adjudica- 
tion ;  the  first  relates  to  the  trust  for  Julia  Wood,  and 
the  second  to  that  for  Mary  Wood.  The  first  exceptions 
are  dismissed  by  a  divided  court,  the  four  judges  who 
heard  the  argument  being  equally  divided  in  their  opin- 
ions, but  we  all  agree  that  the  second  exceptions  should 
be  dismissed. 

As  to  the  trust  for  Julia  Wood.  The  auditing  judge 
has  concisely  and  accurately  stated  his  reasons  for  find- 
ing that  the  cestui  que  trust  is  presently  entitled  to  de- 
mand and  receive  the  assets  held  for  her.  In  addition  to 
what  has  been  said,  we  add  that  the  principles  that 
should  govern  this  case  are  well  set  forth  in  Rodrigue's 
App.,  22  W.  N.  C.  358,  where  there  was  a  devise  of  real 
and  personal  estate  to  trustees,  who  were  required  to 
apply  all  the  proceeds  and  profits  thereof  to  the  personal 
use  of  the  testator's  daughter  and  to  her  support  and 
benefit  from  time  to  time  as  she  may  need  and  require 
when  by  her  demanded  in  writing  for  herself  and  her 
children,  but  not  to  be  applied  or  used  otherwise.  The 
Supreme  Court  said : 

"But  the  trustees  have  no  functions  except  merely  to 
apply  all  the  proceeds  and  profits  of  the  estate  to  the  i)er- 
sonal  use  of  the  appellant  as  she  might  require  it.  There 
is  no  limitation  over  of  either  the  income  or  principal  of 
the  estate  to  any  person.  There  are  no  other  estates  or 
interests  to  be  preserved.  It  is  not  a  spendthrift  trust. 
It  was  not  a  trust  for  protection  during  coverture,  as  the 
appellant  was  a  widow  and  not  in  contemplation  of  mar- 
riage. No  ultimate  purpose  of  any  kind  requiring  the 
continuance  of  the  trust  is  expressed  in  the  will,  or  can 
be  implied  from  its  terms  except  the  mere  payment  of  the 
income  to  the  cestui  que  trust." 

Rodrigue^s  Estate  has  been  followed  in  Marshall's 
Est.,  30  W.  N.  C.  228;  Audenried's  Est,  4  D.  R.  507; 
Keyser's  Est.,  6  D.  R.  181. 

It  is  not  sufficient  to  show  that  the  trust  according  to 
its  terms  is  active.     There  must  be  something  else  to 
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support  the  trust,  and  this  is  sufficient  to  distinguish  the 
cases  cited  to  support  the  contrary  opinion.  In  Hemp- 
hill's Est.,  180  Pa.  87;  in  Eshbach's  Est,  197  Pa.  153; 
and  in  Mooney's  Est.,  205  Pa.  418,  there  were  remainder 
interests  to  be  protected.  In  Shower's  Est.,  211  Pa.  297, 
the  Supreme  Court  pointed  out  the  purpose  of  the  testa- 
tor that  the  income  should  not  be  liable  for  the  debts  of 
the  beneficiaries  or  subject  to  anticipation  by  them. 
Spring's  Est.,  216  Pa.  529,  appears  to  have  been  decided 
on  the  discretionary  powers  vested  in  the  trustee.    ^ 

The  principle  that  underlies  this  case  is  clearly  that  of 
Culbertson's  App.,  76  Pa.  145,  holding  that  where  all 
parties  in  interest  are  sui  juris,  the  trust  may  be  ended 
by  their  agreement  and  that  Julia  Wood  is  the  only 
party  in  interest  under  this  will  is  perfectly  clear.  The 
principle  of  Culbertson's  Estate  has  been  recently  af- 
firmed in  Stafford's  Est.,  258  Pa.  595,  where  Mr.  Justice 
MoscHziSKER  reviewed  the  authorities.  As  therefore 
Julia  Wood  is  the  only  person  having  any^interest  in  the 
trust,  we  are  of  opinion  that  she  is  entitled  to  terminate 
the  trust  and  receive  it  in  her  own  right. 

As  to  the  trust  for  Mary  Wood,  who  is  now  deceased. 
As  we  have  stated,  we  are  all  of  opinion  that  the  award 
to  her  personal  representatives  was  correct:  Millard's 
App.,  87  Pa.  457.  She  was  the  only  person  interested, 
and  the  mere  fact  that  she  was  given  the  power  to  dis- 
pose of  the  estate  by  will  is  an  affirmance  of  the  testa- 
tor's intent  that  she  should  have  control  of  the  estate 
rather  than  a  restriction  upon  her  interest  in  it :  Shall- 
cross's  Est.,  13  Philadelphia  374. 

The  court  dismissed  the  exceptions.  George  Wood, 
trustee,  and  R.  Francis  Wood,  substituted  trustee,  ap- 
pealed. 

Errors  assigned  were  in  dismissing  the  exceptions. 

James  Wilson  Bayard^  of  Prichard,  SoaiI,  Ba/yard  d- 
Evans,  for  appellants. 
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Owen  J.  Roberts,  of  Roberts,  Montgomery  d  McKee- 
han,  with  him  Conlen,  Brinton  d  Acker,  for  administra- 
tors of  estate  of  Mary  Wood,  deceased. 

W.  W.  Montgomery,  Jr.,  filed  a  paper  book  for  Julia 
Wood,  appellee. 

Pbb  Curiam,  June  3, 1918 : 

The  decree  in  this  case  is  affirmed,  at  the  costs  of  the 
appellants,  on  the  opinion  of  the  learned  court  below  dis- 
missing the  exceptions  to  the  adjudication. 


Maslowski's  Estate. 


Decedent's  estate — Real  estate — Order  direcling  saie — Appeals — 
Interlocutory  order — Appeal  quashed — Practice,  0.  C. — Practice, 
Supreme^  Court. 

An  order  directing  an  administrator  to  apply  for  an  order  of 
court  to  sell  the  decedent's  real  estate  for  the  payment  of  debts  is 
interlocutory  and  an  appeal  therefrom  to  the  Supreme  Court  will 
be  quashed.  If  the  sale  in  such  case  is  made  pursuant  to  such 
order  an  appeal  will  lie  from  the  confirmation  thereof. 

Argued  April  17,  1918.  Appeal,  No.  196,  Jan.  T., 
1917,  from  decree  of  O.  C.  Luzerne  Co.,  No.  241  of  1915, 
directing  administrator  to  apply  for  order  of  court  to 
sell  decedent's  real  estate  in  the  estate  of  Rosalie  Mas- 
lowski.  Deceased.  Before  Brown,  C.  J.,  Moschziskbr, 
Frazeb  and  Walling,  J  J.    Appeal  quashed. 

Petition  for  order  directing  an  administrator  to  apply 
for  leave  to  sell  the  decedent's  real  estate  for  the  pay- 
ment of  debts.     Before  Frbas,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  granted  the  prayer  of  the  petitioner.  Alex- 
ander Maslowski  appealed. 

Error  assigned  was  the  order  of  the  court. 
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Edmund  B.  Butler,  with  him  Joseph  P.  Lord,  for  ap- 
pellants. 

John  McOahren,  with  him  R,  B.  Alexander,  tor  ap- 
pellee. 

Opinion  by  Mb.  Chief  Justice  Brown,  June  3, 1918  : 
This  appeal  is  from  an  order  directing  the  appellant, 
as  administrator  of  the  estate  of  Rosalie  Maslowski,  to 
apply  for  an  order  of  court  to  sell  her  real  estate  for  the 
payment  of  debts.  The  order  was  merely  interlocutory, 
and  the  appeal  must,  therefore,  be  quashed :  Snodgrass's 
App.,  96  Pa.  420.  If  a  sale  should  be  made  in  pur- 
suance of  the  said  order  or  decree,  an  appeal  will  lie 
from  the  final  confirmation  of  it,  and  the  errors  now 
justly,  but  prematurely,  complained  of  will  then  be  prop- 
erly here  for  correction. 
Appeal  quashed,  without  prejudice  to  the  appellant. 


Jennings  v.  Maley,  Appellant. 

Judgment  in  a  former  suit — Ejectment — Plea  in  abatement — 
Answer^— Acts  of  May  8,  1901,  P.  L.  U2,  and  June  1,  1916,  P.  L. 
887 — Entry  of  judgment  on  pleadings. 

1.  In  case  of  eviction  and  reentry  by  a  defendant  on  lands  recov- 
ered in  ejectment  after  the  execution  and  return  of  a  writ  of 
habere  facias  possessionem,  the  plaintiff  is  obliged  to  resort  to  a 
new  ejectment  unless  an  alias  or  pluris  writ  can  be  issued  within 
three  years  from  the  return  day  of  the  preceding  writ. 

2.  Where  in  an  action  of  ejectment  which  is  governed  solely  by 
the  Acts  of  May  8, 1901,  P.  L.  142,  and  June  7, 1915,  P.  L.  887,  de- 
fendant filed  an  answer  not  averring  any  defense  on  the  merits  but 
setting  up  a  former  suit  and  final  judgment  in  favor  of  the  plain- 
tiff for  the  same  land,  the  court  below  made  no  error  in  overruling 
the  answer  and  entering  judgment  for  the  plaintiff  on  the  plead- 
ings. 

Argued  April  17,  1918.  Appeal,  No.  361,  Jan.  T., 
1917,  by  defendant,  from  decree  of  0.  P.  Columbia  Co., 
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Statement  of  Facts — Opinion  of  Court  below.   [261  Pa. 
Dec.  T.,  1915,  No.  75,  refusing  defendant's  motion  for 
leave  to  file  plea  in  abatement  in  case  of  Bridget  Jen- ' 
nings  V.  Annie  Maley.    Before  Beown,  C.  J.,'  Potter, 
MoscHZiSKEE,  Frazbb  and  Walling,  JJ.    Aflflirmed. 

Ejectment. 

The  facts  appear  from  the  following  opinion  of  Evans, 
P.  J.: 

Briefly,  the  docket  entry  shows  the  following  in  this 
case: 

The  praecipe,  plaintiffs  statement  and  abstract  of  title 
filed  October  25, 1915.  Same  day  summons  in  ejectment 
issued  for  land  described  in  praecipe,  etc.  Returned 
served  on  defendant  by  copy,  etc. 

December  1, 1915,  praecipe  for  appearance  for  defend- 
ant filed. 

January  3, 1916,  plea  in  abatement  filed. 

February  5, 1916,  answer  to  plea  in  abatement  filed. 

Febiniary  14, 1916,  ruled  for  argument  at  March  argu- 
ment court — argue. 

April  3, 1916,  opinion  of  the  court  filed — plea  in  abate- 
ment disallowed.  Same  day  exception  to  opinion  of  the 
court  filed.     Exception  noted  and  bill  sealed. 

May  23,  1916,  petition  for  rehearing  filed.  Same  day 
petition  denied  and  reargument  refused. 

June  7, 1916,  bond  in  the  sum  of  |200  with  surety  filed. 
Same  day  bond  and  surety  approved. 

June  7, 1916,  certiorari  from  Supreme  Court,  returna- 
ble second  Monday  of  April,  1917,  filed. 

March  7, 1917,  certificate  showing  amount  involved  ex- 
ceeds f  1,500,  filed. 

April  10,  1917,  remittitur  from  Supreme  Court  filotl. 
Appeal  quashed. 

April  13,  1917,  rule  granted  on  defendant  to  file  an 
swer,  plea  and  abstract  of  title  within  thirty  days  from 
service  or  judgment. 

May  19, 1917,  defendant's  answer  to  rule  filed. 

May  25, 1917,  rule  granted  (the  rule  now  for  determ:- 


Digitized  by  VjOOQ IC 


JENNINGS  V.  IVIALEY,  Appellant.  487 

1918.]  Opinion  of  Court  below. 

nation)  on  defendant  to  show  cause  why  judgment 
should  not  be  entered  for  plaintiff  for  land  described  in 
writ  for  want  of  a  sufllcient  answer,  plea  and  abstract  of 
title. 

Ejectment  is  a  possessory  action  and  the  method  of 
procedure  is  governed  solely  by  the  Acts  of  May  8, 1901, 
P.  L.  142,  and  June  7, 1915,  P.  L.  887.  Section  2  of  the 
Act  of  May  8, 1901,  P.  L.  142,  provides  that  the  plaintiff 
in  ejectment  shall  file  a  declaration,  which  shall  consist 
of  a  concise  statement  of  his  cause  of  action  with  an  ab- 
stract of  the  title  under  which  he  claims  the  land  in  dis- 
pute, and  in  addition  to  the  plea  of  "not  guilty,"  now  re- 
quired by  law,  the  defendant  shall  file  an  answer  in  na- 
ture of  a  special  plea  in  which  he  shall  set  forth  his 
grounds  of  defense,  with  an  abstract  of  the  title  by  which 
he  claims.  Section  1  of  the  Act  of  June  7,  1915,  P.  L. 
887,  amending  Section  2  of  the  Act  of  May  8, 1901,  P.  L. 
142,  goes  one  step  further  and  authorizes  the  court  on 
rule  to  enter  such  judgment  on  the  pleadings,  in  favor 
of  either  party,  as  it  may  appear  to  the  court  the  party 
is  entitled  to. 

The  defendant  in  the  case  at  bar  has  not  filed  an  ab- 
stract of  title  by  which  she  claims  nor  entered  the  plea 
of  "not  guilty"  as  required  by  Section  2  of  the  Act  of 
May  8, 1901.  In  the  answer  filed  she  has  contented  her- 
self merely  by  filing  an  answer  which  may  be  regarded 
as  a  special  plea  setting  forth  her  grounds  of  defense  as 
follows : 

'  1.  That  the  said  Bridget  Jennings  was  the  plaintiff  in 
No.  100,  December  Term,  1910,  in  this  court,  and  that 
the  deponent  Annie  Maley,  was  the  defendant  in  said 
action,  and  that  the  subject-matter  in  this  action  and  the 
prior  action  are  identical. 

2.  That  the  plaintiff  proceeded  to  final  judgment,  in 
this  court  to  No.  100,  December  Term,  1910,  thus  recov- 
ering a  judgment  against  the  defendant  and  in  favor  of 
the  plaintiff  for  the  identical  cause  of  action  now  on 
trial,  and  that  said  judgment  is  at  the  present  time,  in 
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full  force  and  effect  as  a  judgment  of  this  court  in  favor 
of  the  plaintiff  and  against  the  defendant  for  the  sub- 
ject-matter in  controversy. 

3.  The  defendant  for  further  answer  thereto  avers  and 
says  that  the  prior  action,  to  wit,  No.  100,  December 
Term,  1910,  being  in  full  force  and  effect  as  a  judgment 
at  law  in  favor  of  the  plaintiff  and  against  the  defendant 
for  the  same  matter  in  controversy  is  a  bar  to  the  pro- 
ceedings in  this  case,  wherefore  the  defendant  respect- 
fully prays  for  judgment. 

The  defendant's  answer  or  special  plea  may  be  re- 
garded as  a  demurrer  to  the  plaintiff's  suit,  and  as  such 
all  the  facts  averred  in  the  plaintiff's  declaration,  state- 
ment and  abstract  of  title  should  be  regarded  as  true. 
Assuming  that  the  facts  are  true  as  therein  averred  the 
plaintiff  is  prima  facie  entitled  on  the  pleadings  to  judg- 
ment for  the  land  described  in  the  writ. 

It  is  averred  in  the  plaintiff's  abstract  of  title :  That 
she  was  peaceably  in  possession  of  the  premises  as  owner 
in  fee  simple  and  that  on  or  about  the  31st  day  of  March, 
1915,  the  defendant  forceably  and  without  right  took 
possession  of  the  same  and  still  continues  to  hold  the  un- 
lawful and  wrongful  possession  of  the  same.  It  is  like- 
wise true  that  the  plaintiff  brought  ejectment  against 
the  defendant  for  the  identical  land  described  in  the  writ 
in  this  suit  to  No.  100,  December  Term,  1910,  and  recov- 
ered judgment  January  9,  1911;  that  on  January  11, 
1911,  a  writ  of  habere  facias  possessionem  issued  and 
the  sheriff  by  virtue  thereof  put  the  plaintiff  in  posses- 
sion of  the  land  January  25,  1911.  More  than  three 
years  later,  viz :  on  March  31, 1915,  the  defendant  again 
unlawfuHy  took  possession  of  the  premises  from  the 
plaintiff.  In  case  of  eviction  and  reentry  by  a  defend- 
ant on  lands  recovered  in  ejectment  after  the  execution 
and  return  of  a  writ  of  habere  facias  possessionem  the 
plaintiff  is  obliged  to  resort  to  a  new  ejectment  unless 
an  alias  or  pluries  writ  can  be  issued  within  three  years 
from  the  return  day  of  the  proceeding  writ :  Section  1  of 
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And  now,  December  3,  1917,  in  accordance  with  the 
views  herein  expressed  judgment  is  directed  to  be  en- 
tered for  the  plaintiff  for  the  land  described  in  writ. 

The  lower  court  dismissed  defendant's  motion  for 
leave  to  file  plea  in  abatement.    Defendant  appealed. 

Error  assigned,  among  others,  was  the  decree  of  the 
court. 

James  F.  Minogue  and  Edward  J.  Flynn,  submitted  a 
paper  book  for  appellant. 

William  H.  Rhawn  and  Christiam^  A.  Small,  submitted 
a  paper  book  for  appellee. 

Per  Curiam,  June  3, 1918 : 

Defendant's  motion  to  file  a  plea  in  abatement  was 
properly  denied,  and  the  judgment  which  followed  its 
disallowance  is  afSrmed  on  the  opinion  of  the  learned 
court  below  disallowing  it. 


Keller,  Appellant,  v.  Lawson. 

Wills — Testamentary  capacitj  —  Issue  devisavit  vel  non — Evi- 
dence— Verdict  against  weight  of  evidence — Judgment  n.  o.  v. 

1.  On  the  trial  of  an  issue  devisavit  vel  non  the  trial  judge  sits 
as  a  chancellor  and  is  not  bound  by  the  verdict,  and  should  not 
sustain  it  when  against  the  manifest  weight  of  the  evidence;  but 
when  final  judgment  is  entered  on  the  verdict,  the  Orphans'  Court 
is  concluded  thereby. 

2.  In  such  case  the  trial  judge  should  consider  the  entire  evi- 
dence, and  the  question  is  not  whether  some  of  the  testimony, 
standing  alone,  would  justify  the  verdict  but  whether  it  would 
considered  as  a  whole. 

3.  On  the  trial  of  an  issue  devisavit  vel  non  awarded  on  the 
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ground  of  alleged  testamentary  incapacity  and  undue  influence,  it 
appeared  that  deceased  was  a  woman  seventy-three  years  of  age  at 
thfe  time  of  her  death;  that  during  the  last  twenty-six  years  of  her 
life  she  resided  with  a  daughter,  the  proponent  and  sole  bene- 
ficiary imder  her  will;  that  for  the  five  years  prior  to  her  death 
she  was  rendered  bedfast  by  paralysis;  that  another  daughter,  the 
contestant,  was  married,  separated  from  her  husband  and  living  in 
a  manner  displeasing  to  her  mother ;  that  testatrix  sent  for  her  at- 
torney, who  drew  her  will  and  it  was  read  to  her  in  the  presence  of 
witnesses;  that  she  expressed  her  satisfaction  therewith  and  sent 
for  her  pastor  and  a  neighbor  to  act  as  subscribiiig  witnesses ;  that 
owing  to  her  physical  disability  and  at  her  request  the  minister 
wrote  her  name  and  then  affixed  her  mark;  and  that  the  subscrib- 
ing witnesses,  her  family  physician,  who  had  attended  her  for 
thirty-seven  years,  and  a  number  of  other  disinterested  witnesses 
who  saw  her  near  the  date  of  the  execution  of  her  will,  expressed 
the  opinion  that  she  was  then  of  sound  mind,  memory  and  under- 
standing. Evidence  adduced  by  the  contestant  consisted  mainly 
of  testimony  of  a  sister  of  deceased  and  the  sister's  two  sons,  who 
testified  that  at  the  time  of  the  execution  of  the  will  deceased  was 
almost  entirely  paralyzed;  that  her  memory  was  exceedingly  de- 
fective; that  she  recognized  her  relatives  only  with  difficulty,  was 
childish,  and  in  their  opinion  unable  to  transact  business  or  execute 
a  will;  and  the  testimony  of  three  medical  experts,  who  had  never 
seen  the  deceased.  There  was  no  evidence  that  deceased  was  insane 
or  had  any  delusions.  The  weight  of  the  evidence  was  that  in 
spite  of  her  physical  weakness  and  poor  eyesight  she  was  able  to 
recognize  acquaintances  to  the  end.  The  jury  found  that  no  un- 
due influence  had  been  exercised  upon  deceased  but  that  the  will 
was  invalid  for  want  of  testamentary  capacity.  Held,  the  finding 
of  testamentary  incapacity  was  against  the  manifest  weight  of  the 
evidence  and  should  have  been  set  aside,  and  judgment  entered  for 
the  proponent. 

Argued  April  17, 1918.  Appeal,  No.  67,  Jan.  T.,  1918, 
by  plaintiflf,  from  judgment  of  C.  P.  Luzerne  Co.,  March 
T.,  1916,  No.  667,  on  verdict  for  defendant  in  case  of 
Chid  Keller  v.  Blanche  Lawson.  Before  Brown,  C.  J., 
MoscHZiSKEB,  Frazbb  and  Walling,  JJ.    Reversed. 

Issue  devisavit  vel  non.    Before  Woodward,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  jury  found  the  will  invalid  for  want  of  testamen- 
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tary  capacity  on  the  part  of  deceased.    Chid  Keller  ap- 
pealed. 

Error  assigned,  among  others,  was  in  refusing  plain- 
tiff's motion  for  judgment  non  obstante  veredicto. 

J.  Q.  Creveling,  with  him  D.  L.  Greveling,  for  appel- 
lant.— ^A  verdict  should  have  been  directed  for  the  plain- 
tiff :  Englert  v.  Englert,  198  Pa.  326 ;  Wilson  v.  Mitchell, 
101  Pa.  495;  Palmer's  Est.,  219  Pa.  303. 

The  mental  capacity  of  the  testator  is  to  be  judged  by 
his  condition  at  the  time  he  performed  the  testamentary 
act :  Rose's  Est.,  223  Pa.  454 ;  McCormick  v.  McCormick, 
194  Pa.  107. 

W.  Alfred  Valentine,  with  him  T.  B.  Miller,  for  appel- 
lee, cited:  Robinson  v.  Robinson,  203  Pa.  400;  McCor- 
mick V.  McCormick,  194  Pa.  107;  Sharpless's  Est.,  134 
Pa.  250. 

Opinion  by  Me.  Justicb  Walling,  June  3, 1918 : 

This  appeal  is  from  judgment  entered  upon  a  verdict 
for  contestant  in  an  issue  devisavit  vel  non.  Susan 
Mack  died  January  17, 1914,  leaving  two  married  daugh- 
ters who  are  the  parties  to  this  suit.  The  paper  writing 
admitted  to  probate  as  her  last  will  is  as  follows :  "I, 
Susan  Mack,  of  Larksville,  make  and  publish  this  my 
last  will  and  testament.  It  is  my  \\dll  that  my  entire 
estate  real  and  personal  be  given  to  my  daughter.  Chid 
Keller,  absolutely.  I  appoint  my  said  daughter,  Chid 
Keller,  to  be  executrix  of  this  my  last  will  and  testament. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  thirteenth  day  of  August,  A.  D.  1913. 

"Susan  Mack  X  (seal). 
'*In  presence  of 

"J.  W.  Price, 

"Horace  J.  Smith.^^ 
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From  the  probate  thereof,  the  other  daughter,  Blanche 
Lawson,  took  an  appeal  to  the  Orphans'  Court,  where  an 
issue  was  awarded  to  determine  the  questions  of  testa- 
mentary capacity  and  undue  influence.  The  jury  re- 
solved the  latter  question  in  favor  of  Chid  Keller,  the 
proponent,  but  found  the  will  invalid  for  lack  of  mental 
capacity  to  make  it ;  this  appeal  by  proponent  is  from 
judgment  entered  on  the  verdict.  In  such  case  the  trial 
judge  sits  as  a  chancellor  and  is  not  bound  by  the  ver- 
dict, nor  should  he  sustain  it  when  against  the  manifest 
weight  of  evidence.  However,  when  final  judgment  is 
entered  on  the  verdict  the  Orphans'  Court  is  concluded 
thereby :  Union  Trust  Company  v.  People's  Trust  Com- 
pany,  254  Pa.  385,  390.  The  trial  judge  fell  into  error 
in  treating  it  as  advisory  only  to  the  Orphans'  Court ; 
this  may  have  influenced  his  decision.  In  our  opinion 
the  verdict  cannot  be  sustained.  While  there  is  some 
conflict  in  the  evidence,  that  for  contestant  is  not  suffi- 
cient to  overcome  the  presumption  of  testajnentary  ca- 
pacity, supported  as  it  is  by  clear  and  abundant  affirma- 
tive evidence. 

Mrs.  Mack,  who  was  possessed  of  an  estate  of  about 
thirty  thousand  dollars,  and  had'been  a  woman  of  strong 
physical  and  mental  vigor,  suffered  such  a  stroke  of 
paralysis  about  five  years  prior  to  her  death  as  to  render 
her  thereafter  crippled  and  practically  bedfast.  The 
paralysis  was  of  the  left  side  and  later  the  right  side 
also  became  partially  disabled.  Mrs.  Mack  lived  to  the 
age  of  seventy-three  years,  the  last  twenty-six  of  which 
Mr.  and  Mrs.  Keller  lived  with  her  as  one  family  in  a 
home  which  she  owned.  She  was  a  widow  and  they 
nursed  and  cared  for  her  during  the  long  illness  above 
mentioned.  The  other  daughter,  Mrs.  Lawson,  was  mar- 
ried and  lived  away,  and,  when  the  will  in  question  was 
made,  was  temporarily  estranged  from  her  husband  and 
children  and  living  in  a  manner  highly  displeasing  to 
her  mother.  Then,  according  to  the  evidence  for  pro- 
ponent, Mrs.  Mack  decided  to  change  her  will  and  sent 
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directions  to  her  attorney,  who  in  accordance  therewith 
drew  the  will  here  in  question  and  sent  it  to  the  testa- 
trix, to  whom  it  was  read  and  reread  in  presence  of  wit- 
nesses. She  expressed  satisfaction  therewith  and  sent 
for  her  pastor  and  a  neighbor  as  witnesses  to  its  execu- 
tion. They  came,  the  matter  was  talked  over,  she  said  in 
substance  that  she  knew  the  nature  of  the  paper  and  the 
effect  of  its  execution  and  that  it  was  her  will.  They 
signed  their  names  as  witnesses,  and,  owing  to  her  phys- 
ical inability  and  at  her  request,  the  minister  wrote  her 
name  and  she  then  affixed  her  mark.  The  neighbor  re- 
mained and  she  explained  to  him  fully  why  she  had  given 
the  property  to  Mrs.  Keller  and  why  she  had  given  noth- 
ing to  Mrs.  Lawson.  He  had  known  her  for  thirty 
years,  frequently  visited  and  conversed  with  her  and  as 
a  subscribing  witness  expresses  the  opinion  that  she  was 
then  of  sound  mind,  memory  and  understanding.  The 
minister  (the  other  subscribing  witness)  who  visited  her 
two  or  three  times  a  week  during  the  years  1911,  1912 
and  1913,  and  was  in  the  habit  of  conversing  with  her, 
expresses  his  judgment  that  her  mind  was  clear  and 
sound  and  that  she  knew  the  nature  and  value  of  her 
property  and  fully  about  the  will.  His  testimony  is  un- 
equivocal and  emphatic.  To  like  effect  is  the  testimony 
of  Mrs.  Avery,  a  neighbor,  who  was  there  just  before  the 
will  was  executed  and  heard  it  read  to  Mrs.  Mack,  and 
also  that  of  the  three  ladies  from  the  lodge  who  came  and 
spent  the  next  evening  with  her  in  honor  of  her  birthday 
and  conversed  with  her  for  over  two  hours  on  various 
subjects ;  also  that  of  ,the  dressmaker  who  did  work  in 
the  home  earlier  in  the  season  and  of  others  who  con- 
versed with  her  near  the  end  of  that  year.  They  all 
knew  her  well  and  their  evidence  is  that  the  testatrix 
could  and  did  converse  intelligently  and  was  of  good 
mind.  To  different  witnesses  Mrs.  Mack  expressed  sat- 
isfaction at  the  disposition  she  had  made  of  her  property 
and  clearly  indicated  that  she  understood  the  will. 
True,  the  paralysis  had  affected  her  speech  and  rendered 
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conversation  with  her  somewhat  diflBicult,  but  the  evi- 
dence is  that  she  did  talk  intelligently  with  the  witnesses 
mentioned,  and  with  others.  Then  there  is  the  family 
doctor,  who  knew  her  intimately  and  had  been  her  phy- 
sician for  thirty-seven  years  and  was  in  the  habit  of  talk- 
ing with  her  and  who  visited  her  professionally  in  July, 
August  and  December,  1913,  and  he  says  her  mind  was 
normal  and  that  she  was  thoroughly  capable  of  knowing 
what  she  wanted  to  do,  but  that  she  could  not  articulate 
well.  All  the  testimony  to  which  we  have  referred  is  af- 
firmative in  character,  comes  from  disinterested  wit- 
nesses, familiar  with  the  matters  about  which  they  speak, 
and  is  seemingly  credible  and  convincing.  To  like  im- 
port is  the  testimony  of  Mr.  and  Mrs.  Keller  and  their 
daughter.  They,  however,  took  an  active  part  in  pro- 
curing the  making  and  execution  of  the  will,  and  at  the 
trial  assumed  the  burden  of  disproving  any  undue  in- 
fluence on  their  part  and  did  so  to  the  satisfaction  of  the 
jury,  who  found  for  Mrs.  Keller  on  that  issue. 

Testimony  submitted  for  contestant  included,  inter 
alia,  that  of  Mrs.  Mack's  sister,  Mrs.  Morrish,  and  her 
two  sons,  tending  to  show  that  the  testatrix  had  suffered 
from  paralysis  for  fifteen  years  and  that  when  the  will 
was  made  she  was  entirely  paralyzed,  except  a  slight  use 
of  her  right  hand ;  that  they  saw  her  often  and  tried  to 
converse  with  her  and  were  unable  to  do  so;  that  she 
was  in  a  state  of  partial  coma  and  had  at  times  a  vacant 
look  and  was  difficult  to  arouse ;  that  her  memory  was 
exceedingly  defective  and  she  could  not  keep  a  secret; 
that  it  was  with  difficulty  she  recognized  her  relatives 
and  that  she  was  very  childish,  grew  worse  and  in  their 
opinion  was  unable  to  make  a  will  or  do  any  business. 
This  found  some  corroboration  in  evidence  of  other  wit- 
nesses, but  the  majority  of  the  testimony  of  contestant's 
other  lay  witnesses  was  of  dubibus  import  and  of  slight 
value.  In  addition,  three  doctors,  who  never  saw  Mrs. 
Mack,  were  called  as  experts  and  answered  hypothetical 
questions.     The  expert  evidence  indicates  that  paralysis 
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usually  results  from  a  brain  lesion  and  tends  to  break 
down  the  tissue  and  to  weaken  and  sometimes  destroy 
the  mind,  and  that  it  is  apt  to  progress.  Doubtless  this 
is  true,  yet  it  is  common  knowledge  that  i)eople  so  af- 
flicted do  transact  business.  There  is  no  evidence  that 
Mrs.  Mack  was  insane  or  had  any  delusions,  and  the  facts 
testified  to  by  contestant's  witnesses  are  by  no  means 
conclusive  of  her  inability  to  make  a  will.  We  do  not 
know  why  she  did  not  or  could  not  converse  with  her  sis- 
ter and  the  sister's  sons,  but  undoubtedly  she  did  con- 
verse with  so  many  other  people  as  to  establish  her  abil- 
ity to  do  so.  Certainly  a  verdict  that  she  could  not  con- 
verse would  be  against  the  manifest  weight  of  the  evi- 
dence. Near  the  end,  her  eye  sight  became  very  poor, 
which  may  account  for  her  seeming  inability  to  recognize 
people.  However,  the  weight  of  the  evidence  is  that  she 
did  even  then  recognize  acquaintances.  The  other  in- 
firmities to  which  reference  is  made,  such  as  forgetful- 
ness,  etc.,  are  not  uncommon  to  old  age.  There  was 
great  physical  weakness,  which  might  easily  be  con- 
founded with  mental  incapacity.  Like  most  invalids 
she  was  doubtless  better  some  days  than  others.  While 
such  a  person  might  often  seem  to  comprehend  less  than 
she  actually  did  she  would  not  be  likely  to  seem  to  com- 
prehend more.  There  is  nothing  in  the  disposition  made 
of  the  property  or  on  the  face  of  the  will  that  tends  to  im- 
peach it,  and  it  is  supported  by  abundant  affirmative  evi- 
dence. 

Here  the  court  sits  as  a  chancellor  and  must  consider 
the  entire  evidence,  and  the  question  is  not  whether  some 
of  the  testimony,  standing- alone,  would  justify  the  ver- 
dict, but  whether  it  would  considered  as  a  whole:  See 
Kane's  Est.,  206  Pa.  204,  207;  Roberts  v.  Clemens,  202 
Pa.  198;  Mulholland's  Est.,  217  Pa.  65;  Draper's  Est., 
215  Pa.  314;  Eddey's  App.,  109  Pa.  406;  Phillips'  Est., 
244  Pa.  35;  Hersperger's  Est.,  245  Pa.  569.  Starting 
with  the  presumption  of  testamentary  capacity  and  con- 
sidering the  entire  case,  the  verdict  is  so  decidedly 
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against  the  manifest  weight  of  the  evidence  that  it  can- 
not stand :  See  Shreiner  v.  Shreiner,  178  Pa.  57 ;  Englert 
V.  Englert,  198  Pa.  326.  The  jury  having  found  there 
was  no  undue  influence,  the  court  should  have  entered 
judgment  for  the  proponent  (plaintiff  in  the  issue)  non 
obstante  veredicto.  It  is  not  necessary  to  consider  the 
other  questions  presented  in  the  record. 

Judgment  reversed  and  issue  directed  to  be  set  aside, 
costs  to  be  paid  by  appellee. 


CJommonwealth  t\  Dantine,  Appellant 

Criminal  law — Murder  of  first  degree — Killing  in  perpetration 
of  robbery — Forcible  taking  in  presence  of,  but  not  from  person  of 
victim — Charge. 

1.  While  robbery  is  the  felonious  and  forcible  taking  from  the 
person  of  another  of  goods  or  money  to  any  value  by  violence  or 
putting  in  fear,  the  offense  is  complete  if  they  are  taken  in  the 
presence  of,  although  not  from  the  i>erson  of  the  owner,  by  putting 
in  fear. 

2.  A  conviction  of  murder  of  the  first  degree  will  be  sustained 
where  it  appears  that  the  dead  body  of  a  woman  was  found  in  a 
beaten  condition  at  her  home  late  at  night ;  that  her  bureau  drawer 
had  been  pried  open  and  $70  taken  therefrom;  that  the  bedroom 
showed  evidence  of  a  violent  struggle;  that  on  the  evening  of  the 
murder  defendant  was  arrested  and  admitted  he  bad  committed 
the  crime;  that  defendant's  clothes  were  spotted  with  blood  and  he 
bore  numerous  scratch  marks;  that  just  before  his  arrest  he  had 
displayed  a  roll  of  bills  and  stated  that  he  had  $50,  although  he 
was  almost  without  funds  just  before  the  commission  of  the  crime. 

Argued  April  22, 1918.  Appeal,  No.  54,  Oct.  T.,  1918, 
by  defendant,  from  judgment  of  O.  T.  Westmoreland  Ca, 
Nov.  T.,  1917,  No.  1,  on  verdict  of  guilty  of  murder  of 
the  first  degree  in  case  of  Commonwealth  of  Pennsyl- 
vania V.  John  Baptist  Dantine.  Before  Brown,  C.  J., 
Stewart,  Moschzisker,  Frazbr  and  Walung,  J  J.  Af- 
firmed. 
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Indictment  for  murder.     Before  McConnell,  J. 

From  the  record  it  appeared  that  on  the  night  of  Feb- 
ruary 17, 1917,  the  dead  body  of  Louise  Delare,  a  womau 
sixty-five  years  of  age,  was  found  on  the  floor  of  an  en- 
closed porch,  just  outside  the  kitchen  door  of  her  home 
at  Jeannette,  Pa. 

The  deceased  was  badly  beaten  and  had  come  to  her 
death  as  the  result  of  violence  inflicted  upon  her  body. 

At  three  o'clock  on  the  afternoon  of  the  same  day  the 
decedent's  son  gave  her  $70,  which  she  put  in  a  bureau 
drawer  in  the  bedroom.  The  son  then  went  to  Pitts- 
burgh and  did  not  return  home  until  late  that  night 
when  he  found  his  mother  dead,  and  the  bedroom  show- 
ing evidence  of  a  violent  struggle.  The  drawer  in  which 
the  |70  had  been  put  had  been  forced  open  and  the  money 
taken. 

The  defendant  was  arrested  later  the  same  night.  The 
condition  of  his  raincoat  and  trousers  then  indicated 
that  they  had  been  recently  washed.  There  was  blood 
on  his  raincoat,  spectacles,  and  on  his  underwear.  There 
were  scratches  on  defendant  and  finger  marks  on  the 
back  of  his  raincoat. 

There  was  evidence  that  on  the  evening  of  the  murder 
defendant  was  in  the  washroom  of  a  hotel  in  Jeannette 
washing  his  raincoat  and  trousers,  that  immediately 
thereafter  he  boarded  a  street  car  on  which  he  several 
times  displayed  a  roll  of  bills,  stated  that  he  had  f50, 
and  paid  a  stranger's  car  fare. 

It  appeared  that  the  day  of  the  commission  of  the 
crime  was  pay  day  at  the  plant  at  which  defendant 
worked,  and  that  he  had  received  only  $2.50,  and  on  the 
pay  day  of  the  previous  week  had  been  paid  only  $9.25. 
A  short  time  before  February  16,  1917,  he  borrowed 
money  from  a  friend  stating  that  he  was  out  of  funds. 
He  had  not  paid  his  board  bill  for  months. 

The  defendant  admitted  that  he  had  committed  the 
crime  to  oflBcers  in  the  lockup  after  his  arrest  and  later 
in  jail  to  his  brother  in  the  presence  of  a  friend. 
Vol.  cclxi — 32 
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The  jury  found  a  verdict  of  guilty  of  murder  of  the 
firat  d^ree,  upon  which  sentence  of  death  was  subse- 
quently passed.     Defendant  appealed. 

Error  assigned,  among  others,  was  the  charge  of  the 
court. 

James  L.  Kennedy,  for  appellant. — The  killing  was 
not  perpetrated  in  the  commission  of  the  robbery  as  there 
was  no  evidence  that  anything  was  forcibly  taken  from 
the  person :  Commonwealth  v.  Snelling,  4  Binney  379 ; 
Commonwealth  v.  Mills  &  Adams,  3  Pa.  Superior  Ct.  161. 

C.  Ward  Etcher,  vf\t\i  him  Nevin  A.  Cort,  District  At- 
torney, for  appellee. — The  offense  of  robbery  is  com- 
mitted whenever  the  taking  is  resisted  and  the  resistance 
is  overcome  by  violence :  Jackson  &  Dean  v.  The  State, 
69  Ala.  249;  Burke  v.  The  State  of  Georgia,  74  Ga.  372. 

Per  Curiam,  June  3,  1918 : 

The  contention  of  the  Commonwealth  cm  the  trial  of 
the  prisoner  was  that  he  killed  the  deceased  in  the  perpe- 
tration of,  or  the  attempt  to  perpetrate  robbery,  and  that 
his  offense  was,  therefore,  murder  of  the  first  degree 
under  the  statute.  The  jury  found  him  guilty  of  that 
crime,  and,  on  this  appeal  from  the  judgment  pro- 
nounced against  him,  his  main  complaint  is  that  the 
learned  trial  judge  erred  in  defining  robbery  to  the  jury. 
While  it  is  the  felonious  and  forcible  taking  from  the 
person  of  another  of  goods  or  money  to  any  value  by  vio- 
lence or  putting  in  fear,  the  offense  is  complete  if  they 
are  taken  in  the  presence  of  the  owner  by  violence  or 
putting  in  fear.  In  other  words,  it  is  not  necessary  for 
the  completion  of  the  offense  thai  they  be  taken  from  the 
person  of  the  owner:  2  East  P.  C.  C.  16,  section  124;  2 
Roscoe's  Criminal  Evidence,  935 ;  2  Wharton^s  Criminal 
Law,  section  1081;  Trickett's  Pennsylvania  Criminal 
Law,  664;  United  States  v.  Jones,  No.  15494  Federal 
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Cases,  663.  The  first  four  assignments  are  dismissed. 
The  ingredients  necessary  to  constitute  murder  of  the 
first  degree  having  been  proved  to  exist,  the  fifth  assign- 
ment is  overruled  and  the  judgment  is  afftrmed,  with  di- 
rection that  the  record  be  remitted  for  the  purpose  of 
execution. 


DeHaas  v.  Pennsylvania  Railroad  Company,  Ap- 

I)ellant. 

Courts — Jurisdiction,  C.  P. — Corporations — Process — Service — 
County  where  corporate  franchise  is  exercised — Principal  office  in 
another  county — Special  appearance — Plea  in  abatement  —  Trial 
on  merits — Acts  of  June  13,  1836,  Sec.  Jt2,  P.  L,  568;  March 
21, 18J^,  Sec.  8,  P.  L,  H5,  and  March  17, 1866,  P.  L.  388, 

1.  The  common  law  rule  that  a  corporation  could  be  sued  only 
in  the  territorial  jurisdiction  where  it  had  its  legal  domicile  and 
chief  pkce  of  business,  has  been  enlarged  by  the  Acts  of  June  13, 
1836,  Sec.  42,  P.  L.  568;  March  21,  1842,  Sec.  8,  P.  L.  146,  and 
March  17,  1856^  P.  L.  388,  so  that  a  corporation  of  this  State  now 
exists  in  any  county  where  it  has  property  and  exercises  its  cor- 
porate franchise,  and,  being  lawfully  served,  must  respond  to  any 
transitory  action  brought  there  against  it. 

2.  In  an  action  against  a  railroad  company  to  recover  for  per- 
sonal injuries,  service  was  properly  had  upon  the  defendant  in  a 
county  where  part  of  its  system  was  situated,  although  not  the 
coamty  where  the  injury  occurred  or  where  the  company's  principal 
office  was  located;  in  such  case  where  defendant  entered  a  special 
appearance  and  pleaded  in  abatement  to  the  jurisdiction  of  the 
court,  the  plea  was  properly  overruled,  and  the  effect  of  the  defend- 
ant thereafter  going  to  trial  on  the  merits  not  considered. 

Damages — Earning  capacity — Professional  education — Injury  he- 
fore  beginning  to  practice — Graduate  forester — Evidence  —  Com- 
petency, 

8.  In  a  negligence  suit  lessened  capacity  to  earn  in  any  actually 
available  occupation  may  be  shown  by  proper  and  satisfactory 
proof. 

4.  In  an  action  to  recover  for  injuries  resulting  from  defendant's 
negligence,  plaintiff,  who  had  just  completed  a  four-year  course 
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in  forestry  a  year  prior  to  the  accident,  but  Had  not  taken  up  that 
work,  was  properly  permitted  to  offer  evidence  as  to  the  minimum 
salary  of  a  graduate  forester,  in  connection  with  evidence  that  the 
accident  disabled  him  from  pursuing  that  occupation,  as  bearing 
upon  loss  of  earning  power. 

Practice,  Supreme  Court — New  trial — Refusal — Absence  of 
manifest  abuse  of  discretion, 

5.  The  refusal  of  a  new  trial  is  a  matter  within  the  discretion  of 
the  trial  court  and  will  not  be  interfered  with  except  to  correct  a 
manifest  abuse  of  discretion. 

Argued  April  22,  1918.  Appeal,  No.  130,  Jan.  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  Clearfield 
Co.,  Sept.  T.,  1914,  No.  281,  on  verdict  for  plaintiff  in 
case  of  George  M.  DeHaas  v.  Pennsylvania  Railroad 
Company.  Before  Brown,  C.  J.,  Stewart,  Moschzis- 
KBR,  Frazer  and  Walling,  JJ.    Affirmed. 

Trespass  for  personal  injuries.     Before  Bell,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
Verdict  for  plaintiff  for  |6,086.88  ^nd  judgment  there- 
on.   Defendant  appealed. 

Errors  assigned,  among  others,  were  various  rulings 
on  evidence  and  the  charge  of  the  court  in  overruling  de- 
fendant's plea  in  abatement. 

James  P.  O^Laughlin,  for  appellant. — The  action  was 
improperly  brought  in  Clearfield  County  and  defend- 
ant's plea  in  abatement  should  have  been  sustained 
Park  Bros.  &  Co.  v.  Oil  City  Boiler  Works,  204  Pa.  453 
Bailey  v,  Williamsport,  Etc.,  R.  R.  Co.,  174  Pa.  114 
Jensen  v.  Philadelphia,  Morton  &  S.  St.  Ry.  Co.,  201  Pa. 
603. 

Plaintiff  never  having  followed  the  profession  of  for- 
ester, evidence  as  to  earning  power  based  on  his  qualifi- 
cation to  act  as  such  was  improperly  admitted:  Fry- 
singer  V.  Philadelphia  Rapid  Transit  Co.,  249  Pa.  555. 
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A.  H.  Woodward,  for  appellee. — The  action  was  proi>- 
erly  brought  in  Clearfield  County:  Eby  v.  North  Pac. 
B.  R.  Co.,  13  Philadelphia  144. 

The  common  law  rule  that  service  cQuld  be  had  only 
and  jurisdiction  therefore  secured  in  the  county  of  the 
corporation's  domicile  was  modified  by  the  Act  of  June 
13,  1836,  Sec.  42,  P.  L.  568,  and  the  Act  of  March  21, 
1842,  Sec.  8,  P.  L.  145. 

Evidence  as  to  plaintiflPs  earning  power  as  a  forester 
was  properly  admitted:  Baker  v.  Irish,  172  Pa.  528; 
Fedorawicz  v.  Citizens'  E.  I.  Co.,  246  Pa.  141 ;  Simpson 
V.  P.  B.  B.  Co.,210Pa.  101. 

Opinion  by  Me.  Justice  Walling,  June  3, 1918 : 
This  is  an  action  for  personal  injuries  sustained  by 
plaintiff  on  July  30,  1913,  while  a  passenger  on  one  of 
defendant's  trains  in  Blair  County.  Defendant  is  a  rail- 
road corporation  duly  organized  under  the  laws  of  Penn- 
sylvania with  its  principal  office  in  Philadelphia.  This 
suit  was  brought  in  Clearfield  County  where  defendant 
has  and  operates  branch  railroads,  and  where  a  part  of 
its  corporate  property,  including  tracks,  stations,  etc., 
is  situated.  Defendant  entered  a  special  appearance 
and  pleaded  in  abatement  to  the  jurisdiction  of  the  court, 
which  plea  was  overruled  and  the  case  went  to  trial,  re- 
sulting in  a  verdict  for  plaintiff;  from  judgment  entered 
thereon  defendant  brought  this  appeal. 

At  common  law  a  corporation  could  only  be  sued  in 
the  territorial  jurisdiction  where  it  had  its  legal  domi- 
cile, that  is,  where  it  had  its  chief  place  of  business :  Park 
Bros.  &  Co.  V.  Oil  City  Boiler  Works,  204  Pa.  453.  This 
was  enlarged  by  the  Act  of  June  13, 1836,  Sec.  42,  P.  L. 
568,  so  as  to  authorize  suit  against  a  corporation  in  any 
county  where  the  cause  of  action  arose.  The  Act  of 
March  21,  1842,  Sec.  8,  P.  L.  145,  provides,  inter  alia, 
that,  "when  any  action  is  commenced  by  any  person  or 
persons,  or  bodies  corporate,  against  any  incorporated 
railroad  or  canal  company,  in  any  county  in  which  the 
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corporate  properly  of  such  company  is  wholly  or  in  part 
situated,  it  shall  be  lawful,  etc.,"  (directing  the  manner 
of  service  of  process  in  such  cases.  The  Act  of  March 
17,  1856,  P.  L.  388,  contains  a  like  provision  as  to  com- 
mencing suits  against  corporations  in  general.  In  our 
opinion,  under  the  Act  of  1842,  this  suit  was  properly 
brought  in  Clearfield  County.  There  is  nothing  to  in- 
dicate that  it  was  intended  merely  as  a  service  act.  A 
corporation  of  this  State  exists  in  any  county  where  it 
has  property  and  exercises  its  corporate  franchise,  and, 
being  lawfully  served,  must  respond  to  any  transitory 
action  brought  there  against  it.  A  corporation  is  an 
artificial  person  and  there  is  no  reason  in  principle  why 
it  should  enjoy  an  immunity  from  suit  not  common  to 
natural  persons  under  like  circumstances.  The  suit 
seems  to  have  been  brought  in  accordance  with  a  com- 
mon practice  of  long  standing  and  one  recognized  in 
numerous  decisions  of  this  court.  These  statutes  are 
qupted  at  length  and  discussed  in  the  opinion  by  Mr. 
Justice  Dean  in  Bailey  v.  Williamsport,  Etc.,  R.  R.,  174 
Pa.  114,  118,  and  the  conclusion  there  is  that  the  action 
must  be  brought  in  a  county  where  the  corporate  prop- 
erty is  in  whole  or  in  part  situated.  See  also  Jensen  v. 
P.,  M.  &  S.  St.  Ry.  Co.,  201  Pa.  603;  Hawn  v.  Pennsyl- 
vania Canal  Co.,  154  Pa.  455 ;  Centofanti  v.  Penna.  R.  R. 
Co.,  244  Pa.  255,  260.  While  the  defendant  in  Eline  v. 
Western  Maryland  Ry.  Co.,  253  Pa.  204,  was  a  foreign 
corporation,  governed  largely  by  the  Act  of  April  8, 
1851,  P.  L.  353,  yet  the  opinion  there  by  Brother  MoscH- 
ziSKBR  comprehensively  embraces  both  classes  of  cor- 
porations and  fully  supports  our  conclusion  in  the  pres- 
ent case.  It  is  fair  to  assume  that  the  Acts  of  1842  and 
1856  were  intended  to  serve  some  purpose,  but  it  is  diffi- 
cult to  discover  what  unless  they  extend  the  jurisdiction 
of  the  courts  to  counties  where  corporate  property  is 
situated,  for  as  to  the  method  of  service  of  process  they 
are  not  substantially  different  from  the  Act  of  1836. 
In  our  opinion  the  trial  court  was  right  in  overruling  the 
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plea  in  abatement,  hence  it  is  not  necessary  to  consider 
the  effect  of  the  defendant  thereafter  going  to  trial  upon 
the  merits. 

When  injured  plaintiff  was  forty -four  years  of  age 
and  the  year  previous  (1912)  had  completed  a  four 
years'  course  in  forestry  at  State  College,  but  had  not 
taken  up  that  work.  He  was  permitted  to  offer  evidence 
as  to  the  minimum  salary  of  a  graduate  forester,  in  con- 
nection with  evidence  that  the  accident  had  disabled 
him  from  pursuing  that  occupation,  as  bearing  upon  loss 
of  earning  power.  The  trial  judge  submitted  this  evi- 
dence to  the  jury  with  guarded  instructions,  and  with- 
drew from  them  the  evidence  as  to  what  plaintiff  had 
been  earning  as  a  real  estate  salesman  during  the  year 
preceding  the  accident,  because  that  was  not  shown  to 
be  a  i)ermanent  employment.  The  minimum  salary  of  a 
forester  was  approximately  what  plaintiff  had  been  earn- 
ing as  a  teacher  and  much  less  than  the  excluded  evi- 
dence indicated  he  had  received  as  a  real  estate  salesman. 
As  plaintiff  was  a  graduate  forester  and  capable  of  enter- 
ing upon  that  work  it  was  not  error  to  show  its  minimum 
wage,  although  he  had  never  actually  been  so  employed. 
He  had  not  abandoned  that  profession.  Should  a  gradu- 
ate nurse  be  disabled  before  entering  upon  her  profession 
we  believe  it  would  be  competent  to  show  the  income  of 
that  occupation  as  bearing  on  the  question  of  loss  of 
earning  power,  and,  if  so,  why  not  in  this  case?  "Less- 
ened capacity  to  earn  in  any  actually  available  occu- 
pation may  be  shown.  But  it  must  be  shown  by  proper 
and  satisfactory  proof,  and  not  left  to  mere  conjecture," 
from  opinion  by  Mr.  Justice  Pottbb  in  Helmstetter  v. 
Pittsburgh  Rys.  Co.,  243  Pa.  422,  426.  We  find  no  error 
in  the  action  of  the  trial  judge  in  the  admission  of  testi- 
mony on  this  branch  of  the  case  or  in  his  instructions  to 
the  jury  with  reference  thereto. 

The  refusal  to  grant  a  new  trial  is,  as  we  have  often 
held,  a  matter  within  the  discretion  of  the  trial  court, 
with  which  we  cannot  interfere  except  to  correct  a  mani- 
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f  est  abuse  of  discretion,  which  is  not  shown  in  this  case. 
The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Commonwealtli  ex  rel.  v.  Grove  et  al.,  Appellants. 

Bridges — State  highway — Duty  of  county  to  maintain — Condem- 
nation of  toll  road— Acts  of  March  16, 1911,  P.  L,  21,  and  May  SI, 
1911,  P.  L.  ^68 — County  commissioners — Mandamus, 

1.  By  the  repealing  of  the  Act  of  March  15,  1911,  P.  L.  21,  the 
duty  of  maintaining  county  bridges  located  upon  a  State  highway 

'was  reimposed  upon  the  county  in  which  they  are  situate,  and 
that  duty  continues  upon  the  county  under  the  Act  of  May  31, 
1911,  P.  L.  468,  and  it  is  immaterial  whether  the  bridge  became 
a  county  bridge  by  proceedings  under  the  Act  of  June  18,  1886, 
P.  L.  651,  or  reverted  to  the  county  on  condemnation  of  a  turn- 
pike. 

2.  Where  the  county  commissioners  failed  to  properly  repair 
such  bridges  a  mandamus  compelling  them  to  put  same  in  good 
condition  was  properly  awarded  at  the  instance  of  the  attorney 
general. 

Commonwealth  of  Pennsylvania  ex  rel.  v.  Bird,  258  Pa.  864,  fol- 
lowed. 

Argued  April  22, 1918.  Appeal,  No.  267,  Jan.  T.,  1917, 
by  defendants,  from  judgment  of  C.  P.  Centre  County, 
September  T.,  1916,  No.  182,  awarding  writ  of  per- 
emptory mandamus,  in  case  of  Commonwealth  of  Penn- 
sylvania ex  rel.  Francis  Shunk  Brown,  Attorney  Gten- 
eral,  v.  Daniel  A.  Grove,  William  H.  Noll,  Jr.,  and  Isaac 
Miller,  Commissioners  of  Centre  County.  Before 
Brown,  C.  J.,  Stewart,  Moschziskbr,  FRAZBRand  Wal- 
UNG,  JJ.    Affirmed. 

Mandamus. 

The  facts  appear  from  the  following  opinion  by 
QUIGLBY,  P.  J. : 

The  Commonwealth  of  Pennsylvania  prays  that  a  per- 
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emptory  mandamus  may  issue  commanding  the  commis- 
sioners of  Centre  County  to  repair  two  certain  bridges 
along  what  is  known  as  Route  56  of  the  system  of  State 
highways  as  defined  and  described  in  the  Act  of  May 
31,  1911,  said  bridges  being  immediately  west  of  the  vil- 
lage of  Lemont,  Centre  County,  one  of  which  is  over  Slab 
Cabin  branch  of  Spring  creek,  and  the  other  over  the 
main  branch  of  Spring  creek. 

It  is  admitted  that  these  two  bridges  are  in  bad  and 
unsafe  condition  and  repair,  and  are  unsafe  and  insuffi- 
cient to  accommodate  the  public  with  the  usual  means  of 
travel,  and  that  said  bridges  are  necessary  for  the  safe 
and  convenient  travel  of  the  public  in,  along  and  over 
said  highway. 

It  is  also  admitted  that  the  part  of  said  Route  56  be- 
tween Lemont  and  State  College  is  laid  out  over  what 
was  formerly  known  as  the  Agricultural  College  and 
Junction  Turnpike  Road,  and  that  the  same  was  duly 
condemned  by  proceedings  in  the  Quarter  Sessions  of 
this  county  entered  to  No.  2  December  Sessions,  1907, 
the  final  decree  of  condemnation  having  been  entered 
January  27,  1908,  and  the  damages  assessed  thereunder 
having  been  paid  by  the  county. 

It  is  also  admitted  that  at  the  time  of  the  passage  of 
the  Act  of  May  31,  1911,  aforesaid,  no  duty  or  responsi- 
bility rested  upon  the  supervisors  of  College  Township 
to  build,  repair  or  maintain  the  said  bridges  or  either  of 
them. 

The  question  before  us  is  whether  the  burden  of  re- 
pairing and  putting  in  good  order  and  condition  these 
two  bridges  is  upon  the  Board  of  Commissioners  of 
Centre  County  or  upon  tbee  Highway  Department  of  the 
Commonwealth  of  Pennsylvania. 

As  we  view  it  the  recent  case  of  Commonwealth  of 
Pennsylvania  ex  rel.  v.  Bird,  appellant,  253  Pa.  364, 
controls  this  case. 

Judge  Maxwell  there  held  that  the  burden  of  build- 
ing and  maintaining  county  bridges  that  were  located 
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upon  the  State  highways  under  the  Act  of  May  31, 1911, 
was  upon  the  county. 

The  defendants  urge  that  the  difference  in  the  nature 
of  the  bridges  raises  a  distinction ;  that  the  bridge  in- 
volved in  the  Bird  case  was  established  as  a  county 
bridge  by  proceedings  under  the  35th  Section  of  the  Act 
of  June  13,  1836,  while  the  bridges  in  question  were  not 
so  established  but  reverted  to  the  county  upon  condem- 
nation of  the  turnpike  and  because  of  the  fact  that  they 
were  not  formally  declared  county  bridges  under  the 
Act  of  1836  ingeniously  argue  that  there  is  a  clear  dis- 
tinction. In  effect  they  argue  that  a  county  bridge 
within  the  meaning  of  the  act  is  one  that  is  created  by 
due  process  of  law  and  requires  the  joint  action  and  ap- 
proval of  three  different  bodies,  viz :  the  grand  jury,  the 
Court  of  Quarter  Sessions,  and  the  county  commission- 
ers, and  unless  so  created  they  should  not  be  treated  as 
county  bridges. 

By  the  Act  of  April  20,  1905,  P.  L.  237;  April  25, 
1907,  P.  L.  104,  and  March  15, 1911,  P.  L.  21,  the  repair 
and  maintenance  of  the  road,  including  these  bridges  be- 
tween Lemont  and  State  College,  formerly  the  Agricul- 
tural College  and  Junction  Turnpike  road,  rested  at  the 
passage  and  approval  of  the  Sproul  Act  of  May  31, 1911, 
upon  the  County  of  Centre,  and  this  being  the  case  the 
bridges  in  question  were  to  all  intents  and  purposes 
county  bridges. 

If  this  is  a  proper  conclusion,  and  we  think  it  is,  the 
duty  of  the  county  to  maintain  these  bridges  is  clear 
under  the  ruling  in  Commonwealth  v.  Bird  (supra), 
part  of  which  we  quote  as  follows :  "The  duty  to  main- 
tain a  bridge  forming  part  of  a  State  highway  built 
under  (he  Act  of  May  31,  1911  (P.  L.  468),  rests  upon 
the  county  and  not»the  Commonwealth  where  the  duty 
to  maintain  it  rested  upon  the  county  at  the  time  of  the 
passage  of  the  act,  and  mandamus  will  properly  issue 
against  the  county  commissioners  to  compel  them  to  con- 
struct and  maintain  a  suitable  bridge." 
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The  lower  court  awarded  a  writ  of  peremptory  man- 
damus directing  defendants  to  immediately  repair  the 
bridges  in  question  and  put  the  same  in  good  order  and 
condition,  suitable  and  safe  for  public  travel.  Defend- 
ants appealed. 

Error  assigned,  among  others,  was  the  decree  of  the 
court. 

Ellis  L.  Orvis,  with  him  N.  B.  Spongier,  for  appel- 
lants. 

William  H.  Keller,  First  Deputy  Attorney  General, 
with  him  Francis  Shunk  Brown,  Attorney  General,  and 
Harry  Keller,  for  appellee. 

Per  Curiam,  June  3, 1918 : 

By  the  repealing  Act  of  March  15,  1911,  P.  L.  21,  the 
duty  of  maintaining  the  two  bridges  involved  in  this 
proceeding  were  reimposed  upon  the  County  of  Centre, 
and  that  duty  continues  to  rest  upon  it  under  Section  34 
of  the  Act  of  May  31,  1911,  P.  L.  468 :  C  ommonwealth 
of  Pennsylvania  ex  rel.  v.  Bird,  253  Pa.  364. 

Judgment  affirmed. 


Commonwealth  v.  Balanzo,  Appellant. 

Criminal  law — Manslaughter — Evidence  —  Cross-examination — 
Scope  of  examination — District  attorney — Improper  remarhs — In- 
structions  to  disregard — Charge — Self -defense. 

1.  On  the  trial  of  an  indictment  for  murder  a  conviction  of 
voluntary  manslaughter  will  be  sustained  where  it  appeared  that 
defendant  shot  and  killed  a  police  officer  in  uniform  while  the 
latter  was  subjecting  him  to  a  search  for  weapons  without  a  war- 
rant on  a  public  street  late  at  night,  and  in  resisting  the  search 
defendant  fired  five  shots  at  the  deceased. 

2.  Where  no  dying  declaration  was  offered  in  evidence,  and  the 
court  permitted  defendant's  counsel  to  cross-examine  a  witness  for 


Digitized  by  VjOOQ IC 


508      COMMONWEALTH  v.  BALANZO,  Appellant. 

Syllabus— Statement  of  Facts.  [261  Pa. 

the  Oommoiiwealth  as  to  what,  if  anything,  was  stated  by  the  de- 
ceased in  the  hospital,  and  it  appeared  that  no  statement  except 
certain  incoherent  utterances  was  made,  it  was  not  error  for  the 
court  to  refuse  to  permit  the  cross-examination  of  such  witness  as 
to  what  was  said  by  the  attending  physicians  to  the  deceased. 

3.  Where  on  the  trial  of  such  case  the  district  attorney  exhibited 
deceased's  coat  to  the  jury  and  said  '^this  is  the  place  where  the 
bullet  came  out,"  and  thereafter  in  making  an  offer  as  to  what  he 
intended  to  prove  in  rebuttal  stated  that  the  story  of  one  of  de- 
fendant's witnesses  was  "cooked  up,"  and  at  another  time  that  the 
"defendant  was  telling  his  story  the  way  his  attorneys  wanted  him 
to  tell  it,"  the  court  did  not  err  in  refusing  to  withdraw  a  juror, 
especially  where  certain  of  the  remarks  referred  to  were  not  except- 
ed to  and  the  others  the  court  directed  the  jury  to  disregard. 

4.  Where  defendant  submitted  a  iwint  for  charge  to  the  effect 
that  deceased  had  no  right  to  search  the  defendant  without  a  war- 
rant the  court  did  not  err  in  qualifying  its  afiOrmance  thereof  by 
stating  that  a  mere  attempted  search  without  more  would  not  jus- 
ti^  or  excuse  killing  the  officer. 

5.  Where  defendant  requested  the  court  to  charge  that  if  the 
jury  believed  that  the  deceased  assaulted  the  prisoner  with  his 
club  and  the  prisoner  was  in  danger  of  losing  his  life  or  of  great 
bodily  harm,  or  it  reasonably  so  appeared  to  him,  and  the  dan- 
ger, either  real  or  apparent,  was  so  great  that  it  could  not  be 
averted  without  inflicting  serious  injury  upon  the  deceased,  or 
even  taking  his  life,  the  prisoner  would  be  excusable  in  so  doing, 
the  trial  judge  properly  qualified  its  affirmance  of  such  point  by 
stating,  "but  reasonable  apprehension  of  such  danger  as  is  referred 
to  in  this  point,  where  the  apparent  danger  turns  out  to  be  ap- 
parent only,  and  not  actual,  must  have  a  reasonable  basis  on  which 
to  rest,  before  the  taking  of  human  life  would  be  warranted  there- 
by." 

Argued  March  23, 1918.  Appeal,  No.  51,  Oct.  T.,  1918, 
from  judgment  of  O.  &  T.  Beaver  Co.,  June  Sessions, 
1917,  No.  8,  on  verdict  of  guilty  of  voluntary  manslaugh- 
ter in  case  of  Commonwealth  v.  Emil  Balanzo.  Before 
Brown,  C.  J.,  Potter,  Stewart,  Moschziskbr,  Prazer 
and  Walling,  JJ.    AflBrmed. 

Indictment  for  murder.    Before  Corbet,  P.  J. 
From  the  record  it  appeared  that  defendant,  Emil 
Balanzo,  in  company  with  four  other  men,  was  walking 
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along  a  public  street  in  the  Borough  of  Midland,  Beaver 
County,  about  midnight  on  May  12,  1917.  They  met 
Michael  T.  Ford  and  Edward  McKay,  two  police  officers 
of  the  said  borough,  on  duty.  Ford  wore  the  full  uni- 
form of  a  police  officer,  but  McKay  was  in  plain  clothes. 

I'he  prisoner  and  the  men  in  company  with  him,  on 
the  approach  of  the  officers,  started  to  scatter.  The  of- 
ficers then  commanded  defendant  and  the  others  to  stop 
and  to  submit  to  a  search.  The  men  in  company  with 
the  defendant  stopped  and  were  searched,  but  the  pris- 
oner attempted  to  get  away. 

Ford  followed  defendant  and  was  in  the  act  of  turning 
him  around  preparatory  to  making  a  search  for  con- 
cealed weapons  when  defendant  drew  a  revolver  and 
fired  five  shots  at  him,  one  of  which  passed  through  his 
chest,  one  through  his  abdomen,  and  one  through  the  ball 
of  his  foot.  Ford  died  about  nine  hours  later  in  a  hos- 
pital. 

On  the  trial  no  dying  declaration  of  the  deceased  was 
offered  in  evidence,  the  only  evidence  as  to  what  he  said 
being  that  while  in  the  hospital  he  made  certain  inco- 
herent utterances. 

The  trial  judge  sustained  an  objection  to  the  question 
put  to  one  of  the  Commonwealth's  witnesses,  on  cross- 
examination,  as  to  what  statement  the  doctors  made  to 
the  deceased  in  the  hospital  (3,  4,  5,  and  6). 

On  the  trial  the  district  attorney  exhibited  deceased's 
coat  to  the  jury  stating  "this  is  the  place  where  the  bullet 
came  out"  (indicating)  (14) .  Later  during  the  trial  he 
stated  that  the  story  of  one  of  defendant's  witnesses  was 
"cooked  up"  (26),  and  at  another  time  that  "defendant 
was  telling  his  story  the  way  his  attorneys  wanted  him 
to  tell  it"  (27),  the  court  directed  the  jury  to  disregard 
the  first  and  last  mentioned  utterances  and  ruled  that 
the  reference  to  the  testimony  of  defendant's  witness  as 
"cooked  up"  was  not  improper,  as  it  was  made  by  the 
district  attorney  in  addressing  the  court  in  reference  to 
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what  he  intended  to  prove  in  rebuttal,  and  no  exception 
to  such  ruling  was  taken  at  the  time. 

Defendant's  fifth  point  for  charge  and  the  court^s  an- 
swer thereto  were  as  follows : 

"There  is  no  evidence  in  this  case  that  the  deceased 
and  his  fellow  officer  had  any  information  or  even  sus- 
picion that  the  prisoner  had  a  weapon  on  his  person,  and 
it  being  admitted  that  there  was  no  warrant  against  the 
prisoner  or  any  of  his  companions,  the  attempted  search 
of  the  prisoner  for  weapons  was  an  unlawful  act  upon 
the  part  of  the  deceased  and  his  fellow  officer. 

"Answer.  Affirmed.  Nevertheless,  a  mere  attempted 
search  without  more,  would  not  justify  or  excuse  the 
killing  of  the  officer.  One  is  not  warranted  in  taking 
human  life  to  repel  or  redress  a  wrong  of  small  magni- 
tude. 

Defendant's  sixth  point  for  charge  and  the  court's 
answer  thereto  were  as  follows : 

"If  the  prisoner  and  his  companions  were  walking 
quietly  and  peaceably  along  the  public  street,  the  de- 
ceased and  his  fellow  officer  had  no  legal  right  to  stop 
them  and  search  them  without  a  warrant,  and  in  so  doing 
the  deceased  and  his  fellow  officer  were  guilty  of  an 
unlawful  act. 

"Answer.  Affirmed.  Nevertheless,  so  doing,  without 
more,  would  not  justify  or  excuse  the  killing  of  Michael 
T.  Ford.'' 

Defendant's  seventh  point  for  charge  and  the  court's 
answer  thereto  were  as  follows : 

"If  the  jury  believed  from  the  evidence  that  the  de- 
ceased assaulted  the  prisoner  with  his  club,  and  the 
prisoner's  life  was  in  danger,  or  he  was  actually  in  dan- 
ger of  great  bodily  harm,  or  if  it  so  reasonably  api)eared 
to  him,  and  the  danger,  either  real  or  apparent,  was  so 
great  that  it  could  not  be  averted,  without  inflicting 
serious  injury  upon  the  deceased  or  even  taking  his  life, 
the  prisoner  would  be  excusable  under  the  law  in  so 
doing,  in  order  to  save  his  own  life  or  avert  great  bodily 
harm. 
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'' Answer.  Affirmed.  But  reasonable  apprehension  of 
such  danger  as  is  referred  to  in  this  point,  where  the  ap- 
parent danger  turns  out  to  be  apparent  only,  and  not 
actual,  must  have  a  reasonable  basis  on  which  to  rest, 
before  the  taking  of  human  life  would  be  warranted 
thereby." 

The  jury  found  a  verdict  of  guilty  of  voluntary  man- 
slaughter upon  which  the  maximum  sentence  was  there- 
after imposed.    Defendant  appealed. 

Errors  assigned,  among  others,  were  various  rulings 
on  evidence  (3,  4,  5,  and  6),  alleged  improper  remarks 
by  the  district  attorney  (14,  26,  and  27),  and  the  charge 
of  the  court  (32,  33,  and  34)  and  the  judgment  of  sen- 
tence. 

Lawrence  M.  8ehring,  with  him  John  B.  McClure,  for 
appellant. — The  questions  involved  are:  (1)  May  a  de- 
fendant on  trial  for  murdering  a  policeman,  show  that 
the  officer  was  drunk,  that  he  attempted  an  illegal  search 
of  defendant,  and  show  that  after  the  infliction  of  the 
mortal  wound,  the  officer  could  have  an  ante  mortem 
statement ;  (2)  what  are  improper  remarks  by  Common- 
wealth counsel  in  such  a  case,  and  was  the  jury  ade- 
quately and  correctly  instructed  as  to  the  law  of  self- 
defense  and  manslaughter? 

James  L.  Hogan  and  Louis  E.  Graham^  District  At- 
torney, with  them,  Frank  IT.  Laird,  for  appellee. 

Pbb  Curiam,  June  3,  1918 : 

The  questions  raised  on  this  appeal  are  within  a  nar- 
row compass,  and  are  briefly  stated  by  counsel  for  the  ap- 
pellant. After  duly  considering  them  we  flnd  nothing  in 
the  forty-four  assignments  of  error  calling  for  a  retrial 
of  the  case,  and  the  judgment  is,  therefore,  affirmed. 
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Fusic  V.  Salak  et  al.^  Appellants. 

Equitu — Deeds — Fraud — Cancellation — Illiterate  foreigner  — 
Misrepresentation  as  to  property  conveyed — Absence  of  consider- 
ation— Evidence — Acknowledgment  of  deed  —  Presumption  —  Re- 
buttal— Findings  of  fact — Appeal. 

1.  Fraud  is  never  presumed  and  must  be  established  by  clear 
and  satisfactory  evidence,  either  direct  or  circumstantial,  or  a 
combination  of  both.  The  witnesses  must  be  credible  and  the  facts 
distinctly  remembered  and  accurately  stated. 

2.  Want  of  consideration  for  a  conveyance  does  not  prove  fraud, 
but  it  is  a  circumstance  to  be  considered  upon  that  question  in 
connection  with  other  evidence,  as  is  also  glaring  improvidence. 

3.  Although  a  grantor  is  presumed  to  know  the  contents  of  a 
deed  executed  by  him,  even  when  written  in  a  language  which  he  is 
unable  to  read  or  understand,  such  circumstance  may  be  con- 
sidered as  lending  probability  to  evidence  of  actual  fraud  and 
deception. 

4.  A  certificate  of  acknowledgment  to  a  deed  is  prima  facie  evi- 
dence of  the  due  execution  of  the  deed,  including  knowledge  of  its 
contents,  but  is  subject  to  rebuttal  where  fraud  is  alleged,  especial- 
ly where  there  are  no  intervening  rights. 

6.  Parol  evidence  is  competent  to  show  fraud  in  the  execution 
or  acknowledgment  of  a  deed. 

6.  Where  an  ignorant  man  is  induced,  by  fraud  and  deception, 
to  execute  a  deed  which  he  is  unable  to  read,  under  the  representa- 
tion, assurance  and  belief  that  it  is  an  entirely  different  paper, 
equity  has  jurisdiction  to  decree  the  cancellation  of  the  deed  and 
restoration  of  the  property. 

7.  In  proceedings  in  equity  for  the  cancellation  of  a  deed,  the 
question  whether  the  evidence  is  true  is  one  of  fact,  and,  if  true,  the 
question  whether  it  is  sufficient  is  one  of  law. 

8.  The  findings  of  fact  in  equity  on  sufficient  evidence  will  not 
be  disturbed  except  for  manifest  error. 

9.  On  the  hearing  of  a  bill  in  equity  to  secure  the  cancellation 
of  an  alleged  fraudulent  deed  it  appeared  that  complainant  was  a 
foreigner  who  could  not  speak  English  or  read  or  write  in  any 
language;  that  for  a  number  of  years  he  had  been  engaged  in  a 
groceiy  business  in  this  State;  that  he  bought  and  paid  for  certain 
real  estate  intending  to  have  the  deed  made  to  himself  and  wife 
jointly,  that  the  wife,  who  spoke  English  and  acted  for  him  in  the 
jMirehase,  fraudulently  procured  the  deed  to  be  made  to  herself  as 
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sole  owner;  and  that  later  compjainant  erected  a  large  apartment 
house  on  the  site.  Subsequently  complainant  desired  to  effect  the 
sale  of  an  unprofitable  saloon  property  in  another  state  and  went 
there  for  that  purpose.  His  wife  handed  him  a  deed  conveying 
the  apartment  house  to  the  daughter,  representing  it  to  be  a 
deed  of  the  saloon  property.  Complainant  executed  and  acknowl- 
edged such  deed  in  the  other  state  and  it  was  later  recorded 
here.  He  did  not  discover  the  deception  until  his  return  to  this 
State.  The  deed  of  the  apartment  house  to  the  daughter  recited  a 
valuable  and  substantial  consideration,  although  the  daughter  and 
her  husband  were  without  means  to  make  such  payment.  Com- 
plainant's wife,  who  was  made  a  party  defendant,  admitted,  in  her 
answer  and  by  her  testimony,  the  truth  of  the  averments  of  the 
bill.  Held,  (1)  the  presumption  of  *due  execution  of  the  deed  and 
knowledge  of  its  contents  arising  from  the  certificate  of  acknowl- 
edgment was  sufficiently  rebutted  by  proof  of  fraud,  (2)  the 
chancellor's  finding  that  the  deed  was  without  consideration  was 
amply  supported  by  the  evidence,  and  (3)  the  relief  prayed  for  was 
properly  granted. 

10.  In  such  case  relief  would  not  have  been  awarded  on  the  testi- 
mony of  the  complainant's  wife  alone,  in  view  of  her  deceptive  con- 
duct, had  it  not  been  for  the  strength  of  the  corroborating  evidence. 

Argued  March  23,  1918.  Appeal,  No.  141,  Oct.  T., 
1917,  by  defendants,  from  decree  of  C.  P.  Allegheny  Co., 
tTiily  T.,  1915,  No.  820,  in  equity,  declaring  cancellation 
of  deed  in  case  of  Steve  Pusic  v.  Anna  Salak,  Mitro 
Salak  and  Mary  Pusic.  Before  Brown,  C.  J.,  Potter, 
Stewart,  Moschzisker,  Frazer  and  Walung,  J  J.  Af- 
firmed. 

Bill  in  equity  for  cancellation  of  deed  and  accounting. 
Before  Carnahan,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  lower  court  granted  the  relief  prayed  for.  De- 
fendants appealed. 

EiTor  assigned^  among  others,  was  the  decree  of  the 
court. 

Joseph  R.  Conrad,  for  appellants. — The  testimony  of 
Vol.  cm^lxi — 33 
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complainant's  wife,  a  self-confessed  conspirator  in  the 
fraud,  should  not  hav^  been  given  consideration :  United 
States  V.  Sacia,  2  Fed.  Rep.  754 ;  Baizley  v.  Schmidt,  6 
D.  R.  36. 

The  deed  in  question  being  regular  on  its  face  and  the 
acknowledgment  in  due  form,  the  testimony  necessary  to 
impeach  the  certificate  of  the  notary  must  be  of  an  ex- 
tremely high  character:  Oppenheimer  v.  Wright,  106 
Pa.  569;  Phillips  v.  Meily,  106  Pa.  536;  Citizens  S.  &  L. 
Association  of  Ashland  v.  Heiser,  150  Pa.  514 ;  Cressano 
S.  F.  &  Bldg.  &  L.  Association  v.  Sowers,  134  Pa.  254; 
The  Calumet  &  Chicago  Canal  &  Dock  Company  v.  Rus- 
sell, 68  111.  426. 

The  certificate  of  acknowledgment  is  proof  of  execu- 
tion :  Brotherton  v.  Livingston,  3  W.  &  S.  334. 

The  tpstimony  necessary  to  set  aside  a  deed  regular  on 
its  face  must  establish  fraud,  accident  or  mistake  in  a 
clear,  precise  and  indubitable  manner :  Rowand  v.  Fin- 
ney, 96  Pa.  192;  Sutch^s  Est.,  201  Pa.  305;  Jackson  v. 
Thomson,  203  Pa.  622. 

W.W,  Stoner,  of  J.  M.  Stoner  d  Sons,  for  appellee. — 
Upon  an  allegation  of  fraud,  the  fact  that  no  consider- 
ation was  paid,  even  though  the  deed  had  a  valuable  con- 
sideration expressed  therein,  may  be  shown^  as  evidence 
of  the  fraud :  O'Neil  v.  Hamilton,  44  Pa.  18;  Sheppard's 
Touchstone,  322;  Bierer's  App.,  92  Pa.  265;  Davidson 
v.  Little  et  al.,  22  Pa.  245. 

The  presumption  arising  from  the  certificate  of  ac- 
knowledgment of  a  deed  may  be  rebutted  by  parol  evi- 
dence showing  fraud  or  duress  connected  with  the 
acknowledgment :  Heeter  v.  Glasgow,  79  Pa.  79. 

Opinion  by  Mr.  Justice  Walung,  June  3, 1918 : 

This  is  a  bill  in  equity  to  secure  the  cancellation  of  an 

alleged  fraudulent  deed  and  for  other  relief  connected 

therewith.    The  defendants  are  plaintiflPs  daughter  and 

her  husband  and  also  plaintiff's  wife.     The  case  was 
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heard  upon  bill,  answer,  replication  and  testimony.  The 
chancellor's  findings  of  the  facts  in  favor  of  plaintiff 
were  approved  by  the  court  below,  and  from  final  decree 
entered  thereon,  granting  the  relief  prayed  for,  the  de- 
fendants brought  this  appeal.  The  real  question  is,  are 
the  facts  as  found  justified  by  the  evidence?  In  our 
opinion  they  are. 

Plaintiff  came  to  this  country  from  Russia  over  thirty 
years  ago,  and  shortly  thereafter  married  his  present 
wife,  Mary  Pusic.  They  located  at  McKees  Rocks,  near 
Pittsburgh,  where  he  engaged  in  the  grocery  and  meat 
business  and  accumulated  some  property.  He  cannot 
speak  English  or  read  or  write  in  any  language.  In 
1907  he  bought  and  paid  for  a  block  of  four  lots  on  Gard- 
ner street  in  said  borough,  intending  to  have  the  deed 
therefor  made  to  himself  and  wife  jointly ;  but  the  wife, 
who  could  speak  English  and  acted  for  him  in  the  pur- 
chase, fraudulently  had  the  deed  made  to  herself  as  sole 
owner,  and  it  was  so  recorded.  Mr.  Pusic,  in  ignorance 
thereof,  erected  upon  the  lols  a  large  three-story  brick 
apartment  house  containing  forty-two  rooms,  the  income 
from  which  amounts  to  about  eighteen  hundred  dollars 
per  year.  They  owned  another  property  where  they 
lived  on  Washington  street.  About  the  end  of  1913,  Mr. 
Pusic's  store  was  destroyed  by  fire,  and  in  January, 
1914,  through  the  persuasion  of  an  agent,  he  bought  in 
the  name  of  his  wife  a  saloon  in  New  York  City  for  five 
thousand  dollars,  and  embarked  in  that  business.  He 
made  various  payments  on  the  saloon  property,  amount- 
ing in  all  to  about  three  thousand  dollars,  but  it  proved 
unprofitable  and  he  lost  what  he  had  paid  thereon  and 
returned  to  McKees  Rocks  in  October  of  the  same  year. 
Meantime  in  April,  1914,  his  wife  and  daughter,  Mrs. 
Salak,  went  to  an  attorney  in  Pittsburgh  and  had  a  war- 
ranty deed  prepared  conveying  the  apartment  house 
property  from  Mr.  and  Mrs.  Pusic  to  Mrs.  Salak.  The 
property  was  worth  approximately  ten  thousand  dollars 
and  there  was  a  mortgage  upon  it  amounting  to  aJ>out 
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four  thousand  dollars.  Mrs.  Pusic  executed  the  deed  in 
Pittsburgh  and  then  took  it  to  New  York  to  secure  its 
execution  by  her  husband.  It  was  well  understood  be- 
tween her  and  Mrs.  Salak  that  Mr.  Pusic  would  not 
knowingly  sign  such  a  deed,  and  so  it  was  agreed  between 
them  that  his  wife  should  inform  him  that  the  deed  was  a 
paper  referring  to  the  saloon  property  and  induce  him 
to  go  before  an  oflBcer  with  that  understanding  a^id  exe- 
cute it,  which  was  done ;  Mr.  Pusic  stated  to  the  officer, 
or  acquiesced  in  his  wife's  statement,  that  he  knew  the 
contents  of  the  paper.  It  was  subsequently  returned  to 
Pittsburgh  and  recorded.  Plaintiff  had  no  knowledge 
of  what  he  had  done  until  after  his  return  from  New 
York  as  above  stated.  While  the  deed  recites  a  consider- 
ation of  twenty-six  hundred  dollars,  in  fact  no  consider- 
ation whatever  was  paid.  There  is  conflict  in  the  evi- 
dence, but  the  facts  as  above  stated  find  support  in  that 
offered  on  plaintiffs  behalf,  which  was  credited  by  the 
chancellor.  The  controlling  averments  in  the  bill  were 
denied  in  the  answer  filed 'by  Mr.  and  Mrs.  Salak,  but 
were  fully  admitted  in  the  answer  and  evidence  of  Mrs. 
Pusic.  Plaintiff  testifies  that  he  never  executed  the  deed 
in  question  or  any  deed  of  like  import,  while  he  did  exe- 
cute some  papers  relating  to  the  saloon  property  in  New 
York.  The  officer  who  took  the  acknowledgment  was  not 
called  as  a  witness;  his  certificate,  however,  sets  forth 
that,  "On  this  4th  day  of  April,  A.  D.  1914,  before  me,  a 
Commissioner  of  Deeds  in  and  for  the  City  of  New  York 
came  the  above  named  Steve  Pusic  husband  of  Mary 
Pusic  and  one  of  the  parties  of  the  first  part  hereto,  and 
acknowledged  the  foregoing  Indenture  to  be  his  act  and 
deed,  and  desired  the  same  to  be  recorded  as  such."  This 
is  prima  facie  evidence  of  the  due  execution  of  the  deed, 
including  knowledge  of  its  contents,  but  is  subject  to  re- 
buttal where  fraud  is  alleged.  The  certificate  does  not 
aver  that  the  contents  of  the  deed  were  made  known 
to  Mr.  Pusic,  and  the  only  direct  evidence  on  the  sub- 
ject is  that  of  himself  and  wife  to  the  effect  that  they 
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were  not.  This  is  strengthened  by  statements  in  a  letter 
written  shortly  theieafter  by  the  grantee,  Mra.  Salak,  to 
her  sister,  Carrie,  in  New  York  stating,  inter  alia,  "So 
please,  Carrie,  answer  right  away.  Does  pap  know  what 
mam  and  he  done?  Let  me  know  what  pap  says."  The 
conclusion  that  this  refers  to  the  deed  in  question  is  justi- 
fiable although  it  does  not  so  state.  The  evidence  of  Mr. 
and  Mrs.  Salak  as  to  the  payment  of  the  twenty-six 
hundred  dollar  consideration  is  so  incredible  as  to 
strengthen  plaintiflf's  case.  They  were  married  in  1911 
and  for  about  two  and  a  half  years  thereafter  lived  with 
her  parents,  and  Mr.  and  Mrs.  Salak  testify  that  all  of 
his  wages  during  that  period,  amounting  to  about  twenty- 
one  hundred  dollars,  were  turned  over  to  Mrs.  Pusic,  and 
that  the  other  five  hundred  dollars  was  money  borrowed 
from  his  sister-in-law  and  turned  over  to  Mr.  Pusic  for 
use  in  the  New  York  saloon;  while  in  fact  his  entire 
earnings  during  that  time  did  not  amount  to  f  2,100,  to 
say  nothing  of  the  support  of  himself  and  wife,  the  funer- 
al expenses  of  a  child,  the  cost  of  litigation  in  which  he 
was  involved  and  other  expenses.  Not  one  of  his  pay 
checks  was  cashed  by  Mr.  and  Mrs.  Pusic,  and  the  con- 
tention that  he  so  turned  over  this  large  sum  to  his 
mother-in-law  without  any  agreement  or  anything  to 
show  for  it  is  highly  improbable.  The  testimony  of 
plaintiff  and  his  wife  that  Mr.  Salak  paid  her  nothing 
except  occasionally  a  small  sum  for  board  seems  prob- 
able. The  $500  was  not  secured  until  about  two  months 
after  the  making  of  the  deed,  and  then  was  borrowed 
directly  by  Mr.  Pusic  and  not  by  Mr.  Salak.  So  the  chan- 
cellor's finding  that  the  deed  was  without  consideration  * 
is  supported  by  the  evidence. 

Thetre  were  two  mortgages  against  the  Washington 
street  property,  and  about  the  time  of  securing  this  deed 
Mrs.  Salak  went  to  the  attorney  representing  these  mort- 
gages and  requested  him  to  foreclose  the  same,  ostensibly 
to  protect  her  parents,  and  she  advanced  the  attorney 
f 250  to  cover  costs  and  fees.    Proceedings  to  that  effect 
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were  started,  but  discontinued  on  discovering  that  they 
were  not  taken  in  the  interest  of  Mr.  and  Mrs.  Pusie. 
The  evidence  justifies  the  conclusion  that  this  daughter 
was  trying  to  secure  for  herself  the  property  which  her 
father  had  accumulated.  Mr.  Pusic  was  then  fifty 
years  of  age  and  it  is  improbable  that  he  would  volun- 
tarily deprive  himself  and  wife  of  their  property.  Mrs. 
Pusic  seeks  to  extenuate  her  faithless  conduct  to  her  hus- 
band on  the  ground  that  she  was  temporarily  frightened 
by  the  baseless  assertion  of  Mrs.  Salak  and  others  that 
all  their  property  would  be  swept  away  by  reason  of  the 
saloon  venture.  Mrs.  Pusic  does  not  appear  in  a  favor- 
able light,  and  plaintiff  would  not  be  granted  relief  on 
her  unsupported  testimony ;  but  she  is  so  strongly  cor- 
roborated by  other  evidence  and  the  circumstances  as  to 
justify  the  findings  of  the  chancellor.  Plaintiff  and  his 
wife  have  one  other  child,  the  daughter,  Carrie,  who  is 
younger  and  unmarried. 

Fraud  must  be  established  by  clear  and  satisfactory 
evidence,  as  it  is  never  presumed.  It  may  be  proven,  how- 
ever, by  direct  or  circumstantial  evidence  or  by  a  com- 
bination of  both.  See  Jones  v.  Lewis,  148  Pa.  234.  Want 
of  consideration  for  a  conveyance  does  not  prove  fraud, 
but  it  is  a  circumstance  to  be  considered  upon  that  ques- 
tion in  connection  with  other  evidence,  as  is  also  glaring 
improvidence.  See  Bierer's  App.,  92  Pa.  265 ;  Davidson 
V.  Little,  22  Pa.  245.  A  grantor  is  presumed  to  know  the 
contents  of  a  deed  executed  by  him,  even  when  written  in 
a  language  which  he  is  unable  to  read  or  understand; 
yet  that  circumstance  may  be  considered  as  lending 
probability  to  evidence  of  actual  fraud  and  deception. 
It  would  be  less  diflflcult  to  deceive  such  a  man,  especially 
where  as  in  this  case  the  paper  was  presented  to  him  by 
his  wife  in  whom  he  reposed  confidence.  See  Monroe 
V.  Monroe,  93  Pa.  520;  Fischer's  Est.,  189  Pa.  179;  Le- 
vick  V.  Brotherline,  74  Pa.  149.  The  ofllcer's  certificate 
is  prima  facie  evidence  of  the  due  execution  of  the  deed, 
but  may  be  rebutted,  especially  where  as  here  there  are 
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no  intervening  rights.  See  Hultz  v.  Ackley,  63  Pa.  142. 
Parol  evidence  is  cpmpetent  to  show  fraud  in  the  execu- 
tion or  acknowledgment  of  a  deed :  Cover  and  wife  v. 
Manaway,  115  Pa.  338,  345.  Where  an  ignorant  man  by 
*fraud  and  deception  is  induced  to  execute  a  deed  of  his 
property,  which  he  is  unable  to  read,  under  the  repre- 
sentation, assurance  and  belief  that  it  is  an  entirely 
different  paper,  equity  has  jurisdiction  to  decree  the 
cancellation  of  the  deed  and  restoration  of  the  property. 
See  Wagner  v.  Pehr,  211  Pa.  435.  In  an  action  to  set 
aside  a  deed  for  fraud  it  must  be  clearly  and  satisfactorily 
shown.  See  Sulkin  v.  Gilbert,  218  Pa.  255,  260;  Pyro- 
leum  Appliance  Co.  v.  Williamsport  Hardware,  Etc.,  Co., 
169  Pa.  440;  Young  v.  Edwards,  72  Pa.  257;  Wolfe  v. 
Arrott,  109  Pa.  473.  The  witness  must  be  credible  and 
the  facts  distinctly  remembered  and  accurately  stated : 
Burt  V.  Burt,  221  Pa.  171 ;  DeDouglas  v.  Union  Traction 
Co.,  198  Pa.  430.  Assuming  that  the  burden  of  proof 
here  was  on  plaintiff  and  that  it  required  the  high  degree 
of  evidence  known  as  "clear,  precise  and  indubitable,'* 
yet  it  cannot  be  declared  as  matter  of  law  that  it  did  not 
come  up  to  that  standard.  See  McGrann  v.  P.  &  L.  E. 
R.  R.  Co.,  Ill  Pa.  171.  Whether  the  evidence  is  true  is  a 
question  of  fact;  if  true,  whether  it  is  sufficient  is  a 
question  of  law.  The  evidence  favorable  to  plaintiff  if 
believed,  as  it  was  by  the  chancellor,  justifies  the  relief 
granted,  and  while  there  is  some  conflict  in  the  evidence 
we  are  not  inclined  to  criticize  his  conclusions.  In  any 
event  the  findings  of  facts  in  equity  on  sufficient  evidence 
will  not  be  disturbed  except  for  manifest  error :  Strause 
V.  Berger,  220  Pa.  367;  Rosensteel  v.  Long,  65  Pa.  Su- 
perior Ct.  541.  Under  the  findings,  the  defendants  have 
no  right  to  retain  the  property  at  issue,  while  the  decree 
giving  it  to  plaintiff  does  substantial  justice  and  Mrs. 
Pusic  is  not  complaining. 

The  assignments  of  error  are  overruled  and  the  decree 
Is  affirmed  at  the  costs  of  appellants. 
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Ferry  et  al.  v.  Wedge  et  al.,  Appellants. 

Equity — Streams — Rights  of  riparian  owthers — Erection  of  em* 
hankment — Prevention  of  natural  flow — Overflow — Injunction. 

Where  a  bill  in  equity  was  filed  to  enjoin  a  riparian  owner  on 
one  side  of  a  stream  from  erecting  a  barricade  higher  than  that 
existing  on  the  opposite  bank  and  causing  an  increase  in  the  over- 
flow over  the  land  of  the  opposite  riparian  owners  in  flood  time, 
the  court  properly  granted  an  injunction  compelling  the  defend- 
ant to  remove  the  wall  in  so  far  as  it  would  act  as  a  barricade  to 
the  natural  flow  of  the  water  over  defendant's  lands. 

Argued  May  6,  1918.  Appeal,  No.  45,  Jan,  T.,  1918, 
by  defendants,  from  decree  of  C.  P.  Tioga  Co.,  Jan.  T., 
1917,  No.  2,  in  Equity,  awarding  injunction  in  case  of 
Clive  C.  Ferry,  R.  R.  Mclnory,  Andrew  Wedge,  John  J. 
Lyon,  T.  C.  Miller,  C.  S.  Bower,  E.  M.  I{Ues,  C.  H.  Sweet, 
Theodore  Doran  and  Paul  Dalmr  v.  Henry  Wedge,  Imo- 
gene  Wedge,  William  O'Connor,  George  Durif,  H.  J. 
Mandrus,  Mary  E.  Landrus,  Fred  G.  Keck,  Chris  Keck, 
Carl  Keck,  Jacob  Keck  and  John  Keck.  Before  Brown, 
C.  J.,  Stewart,  Mosghzisker,  Frazer  and  Walling, 
JJ.    Affirmed. 

Bill  in  equity  for  injunction.    Before  Channbll,  P.  J. 

From  the  record  it  appeared  that  Norris  brook  is  a 
rapid  mountain  stream  in  Middlebury  Township,  Tioga 
County,  Pa.,  about  nine  miles  in  length,  flowing  easterly, 
and  the  point  where  it  emerges  from  the  hills  is  practical- 
ly the  watershed  between  the  headwaters  of  Marsh 
creek  and  the  headwaters  of  Crooked  creek,  different 
branches  of  the  headwaters  of  the  Susquehanna  river, 
and  for  a  distance  of  about  three-fourths  of  a  mile  at  the 
east  end  of  said  stream  it  flows  over  flat  bottom  lands, 
the  lands  of  the  plaintiffs  lying  mostly  to  the  north  and 
the  lands  of  the  defendants  lying  mostly  to  the  south  of 
said  stream. 
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In  December,  1916,  shortly  before  the  present  suit  was 
commenced,  Henry  Wedge  and  Imogene  Wedge,  the 
ownei^s  of  the  land  through  which  said  Norris  brook 
flows  immediately  east  of  the  point  where  the  stream 
emerges  from  the  hills,  started  and  undertook  to  change 
the  whole  course  of  said  Norris  brook  and  have  it  run 
along  the  south  Ime  of  lands  of  C.  C.  Ferry,  one  of  the 
plaintiffs,  and  immediately  a  suit  in  equity  was  com- 
menced and  an  injunction  was  issued  by  the  Court  of 
Common  Pleas  of  Tioga  County  enjoining  said  Henry 
and  Imogene  Wedge  from  changing  the  course  of  said 
stream,  to  which  suit  the  defendants  made  no  reply  and 
a  decree  pro  confesso  was  entered,  and  the  course  of  the 
stream  was  not  changed. 

Immediately  thereafter  the  defendants  in  the  present 
suit  commenced  to  barricade  and  raise  the  wall  or  em- 
bankment along  the  south  side  of  said  stream  and  built 
and  constructed  an  embankment,  wall  or  water  obstruc- 
tion along  the  south  side  of  said  stream  beginning  at  the 
foot  of  the  hill  where  said  stream  emerges  from  the  hills, 
which  embankment  was  built  of  large  stones,  logs  and 
dirt  piled  together  in  a  compact  mass  and  varying  in 
height  from  three  to  four  feet,  and  extending  easterly 
completely  across  a  depression,  sag  or  low  place  and 
thence  running  on  east  a  distance  of  384  feet  to  a  point 
close  to  the  bank  of  said  stream,  and  such  wall  was  built 
by  the  defendants  with  the  express  purpose  of  filling  up 
said  natural  depression  and  stopping  the  waters  of  Nor- 
ris brook  from  flowing  south  through  the  same,  which 
was  the  natural  channel  for  them  to  take  and  had  been 
for  many  years. 

The  lower  court's  eighth  and  tenth  findings  of  fact 
were  as  follows : 

"(8)  In  times  of  high  water  considerable  quantities 
of  sand  and  gravel  are  washed  down  from  the  hills  which 
are  west  of  the  point  in  question,  and  are  deposited  along 
the  line  of  this  stream,  and  more  especially  so  after  get- 
ting some  twenty-five  rods  from  the  hill  where  the  stream 
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becomes  less  rapid ;  but  this  washing  has  a  tendency  to 
fill  the  stream  in  its  entire  length,  especially  aver  the 
flat  lands." 

"(10)  We  further  find  from  the  evidence  that  the  ef- 
fect of  this  wall  or  barricade  of  the  water,  if  allowed  to 
remain  at  the  west  end,  will  increase  the  damage  to  the 
lands  of  the  plaintiffs  by  increasing  the  quantity  of  water 
in  Norris  brook  in  times  of  flood  and  increasing  the  over- 
flow from  the  same  upon  the  lands  of  the  plaintiffs  along 
the  lower  levels  of  the  stream,  and  will  constitute  more 
or  less  of  a  peril  to  the  lands  of  the  plaintiffs  and  will 
impair  the  value  of  said  lands." 

The  lower  court  entered  a  decree  compelling  defend- 
ants to  remove  the  wall  at  and  along  that  part  of  the 
stream  acting  as  a  barricade  to  the  natural  flow  of  the 
water  over  defendants'  land  in  time  of  high  waters.  De- 
fendants appealed. 

Error  assigned,  among  others,  was  the  decree  of  the 
court 

David  Cameron,  with  him  A.  B.  Dunsmore  and  P.  J. 
Edwards,  for  appellants. 

Frank  H.  Rockwell,  with  him  Chester  E.  Ashton,  for 
appellees. 

Pee  Curiam,  June  3, 1918 : 

The  findings  of  fact  by  the  learned  chancellor  below 
are  not  assigned  as  error,  and  the  decree  is  afllrmed  on 
the  eighth  and  tenth. 

Appeal  dismissed  at  appellants'  costs. 
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V.  &  S.  Bottle  Company,  Appellant,  v.  Mountain 
Gas  Company. 

Public  service  companies — Qaa  companies — Act  of  July  26, 
1913,  P,  L.  1374,  Sec.  8 — Contracts — Bates — Undue  preference — 
Bill  in  equity — Specific  performance — Befusdl. 

A  bill  in  equity  by  a  manufacturing  company  against  a  gas 
company  to  compel  specific  performance  of  a  contract  for  the  sup- 
ply of  gas  was  properly  dismissed  where  the  agreement  in  question 
gave  plaintiff  an  undue  and  unreasonable  preference  and  advan- 
tage in  rate  and  service,  such  agreement  being  rendered  inoper- 
ative by  the  Public  Service  Act  of  July  26,  1913,  P.  L.  1374,  Sec- 
tion 8. 

Argued  May  6,  1918.  Appeal,  No.  92,  Jan.  T.,  1918, 
by  plaintiff,  from  decree  of  C.  P.  Potter  Co.,  Sept.  T., 
1917,  No.  1,  in  equity,  dismissing  bill  in  equity  for  spe- 
cific performance  in  case  of  V.  &  S.  Bottle  Company  v. 
Mountain  Gas  Company.  Before  Brown,  C.  J.,  Stew- 
art, MoscHziSKBR,  Prazbr  and  Walling,  J  J.   Affirmed. 

* 
Bill  in  equity  for  specific  performance  of  contract  to 

supply  gas  and  for  an  injunction.    Before  Heck,  P.  J. 

Prom  the  record  it  appeared  that  on  October  30, 1913, 
plaintiff  and  defendant  entered  into  an  agreement  under 
which  the  latter  agreed  to  sell  and  deliver  to  the  former 
at  the  price  of  eight  cents  per  thousand  cubic  feet,  based 
on  an  eight-ounce  pressure,  delivered  at  the  place  herein- 
after mentioned,  for  the  term  of  five  years,  and  ten  cents 
per  cubic  feet  based  on  the  same  pressure,  such  quantities 
of  natural  gas  as  required  by  the  party  of  the  second 
part  (plaintiff)  to  supply  its  factory  with  natural  gas 
for  fuel,  light,  heat  and  other  necessary  purposes,  for  the 
proper  and  successful  operation  of  said  factory,  for  and 
during  the  term  of  ten  years  from  the  date  thereof ;  said 
gas  to  be  used  at  the  factory  of  said  party  in  the  Village 
of  Roulette,  Potter  County,  Penna. 
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The  contract  further  provided  that  the  plaint?  ff  should 
furnish  the  necessary  pipes,  regulators  and  meters. 

The  Mountain  Gas  Company,  on  December  22,  1913, 
filed  a  tariff  fixing  the  price  of  natural  gas  to  manufac- 
turers in  quantities  of  100,000  cubic  feet  daily  at  ten 
cents  per  thousand  cubic  feet. 

The  defendant,  subsequent  to  January  1, 1914,  refused 
to  supply  gas  to  the  plaintiff  for  less  than  the  rate  re- 
quired by  such  tariff.  Plaintiff  brought  this  bill  in 
equity  to  compel  the  specific  performance  of  its  contract 
of  October  30, 1913. 

The  lower  court  found  that  the  agreement  in  question 
gave  the  plaintiff  company  special  privileges  forbidden 
by  Section  8,  sub-division  A  and  B  of  the  Public  Service 
Act  of  July  26, 1913,  P.  L.  1374,  and  that  such  agreement 
was  rendered  inoperative  from  the  time  the  said  act  went 
into  effect  January  1,  1914,  and  dismissed  the  bill- 
Plaintiff  appealed. 

Error  assigned,  among  others,  was  the  decree  of  the 
court. 

W,  K.  Swetland,  for  appellant. 

8.  S,  Mehard,  of  Mehard^  Scull}/  d  Mehard,  with  him, 
W.  F.  Dubois,  for  appellee. 

Pee  Curiam,  June  3, 1918 : 

This  appeal  is  dismissed  and  the  decree  affirmed,  at 
appellant's  costs,  on  the  correct  conclusion  of  the  learned 
court  below  that  when  the  public  service  law  went  into 
effect  on  January  1,  1914,  the  agreement  in  question  be- 
came inoperative. 
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Davies'  Estate. 

Wills — Beneficiaries — Relinquishment  of  rights  during  testatrix's 
lifetime — Failure  of  te^atrix  to  modify  will — Testatrix's  declara- 
tion that  such  beneficiary  should  share  in  estate — Devisee's  right 
to  share. 

Where  a  testatrix  by  will  devised  all  her  property  equally  to  her 
son  and  two  daughters  and  thereafter  the  son  executed  a  paper  re- 
linquishing all  his  right,  title  and  interest  in  his  mother's  estate, 
but  the  testatrix  made  no  modification  of  the  will,  although  she 
lived  for  three  years  thereafter,  and,  according  to  the  testimony  of 
one  of  her  daughters  (testifying  against  her  own  interest)  testatrix 
had  declared  three  weeks  before  her  death  "do  you  think  I  am  going 
to  deprive  (the  son  naming  him)  of  the  things  that  are  coming  to 
him?  He  has  just  as  much  right  to  the  things  as  you  and  (the 
other  daughter,  the  exceptant),"  the  court  properly  refused  to  give 
eflFect  to  the  paper  signed  by  the  son,  and  permitted  him  to  share 
equally  with  his  sisters  in  the  estate. 

Argued  May  6, 1918.  Appeal,  No.  5,  Jan.  T.,  1919,  by 
Margaret  Beckenbaugh,  from  decree  of  O.  C.  Lacka- 
wanna Co.,  1913,  No.  316,  dismissing  exceptions  to  ad- 
judication in  Estate  of  Mary  I.  Davies.  Before  Brown, 
C.  J.,  Stewart,  Moschziskbr,  Fr  Jzbr  and  Walling,  J  J. 
Affirmed. 

Appeal  from  adjudication.     Before  Sando,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

The  lower  court  dismissed  the  exceptions  to  the  ad- 
judication. Margaret  Beckenbaugh,  exceptant,  ap- 
pealed. 

Charles  H.  Sapcr^  for  appellant. 

John  R.  Edicards,  for  appellees. 

Per  Curiam,  June  3, 1918 : 

The  complaint  of  the  appellant  is  of  the  refusal  of  the 
court  below  to  give  effect  to  a  certain  paper  signed  by  her 
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brother,  theappellee,  agreeing  to  relinquish  all  his  right, 
title  and  interest  in  their  mother's  estate.  At  the  time 
he  signed  this  paper  she  was  living  and  he  had  no  inter- 
est in  anything  belonging  to  her  to  be  released.  But, 
aside  from  this,  she  chose  to  let  her  will  stand  thereafter 
as  it  had  been  executed,  more  thaif  three  years  before, 
dividing  her  estate  equally  between  her  three  children, 
the  appellant,  the  appellee  and  a  second  daughter.  She 
not  only  made  no  change  in  her  will  after  her  son  had 
signed  the  said  agreement,  but,  according  to  the  testi 
mony  of  the  second  daughter,  testifying  against  her  own 
interest,  she  said,  with  emphasis,  about  three  weeks  be- 
fore her  death,  when  spoken  to  about  the  agreement: 
^^Do  you  think  I  am  going  to  deprive  Ellsworth  of  the 
things  that  are  coming  to  him?  He  has  just  as  much 
right  to  the  things  here  as  you  or  Margaret."  The  only 
possible  conclusion  of  the  court  below  was  that  the  con- 
tention of  the  appellant  was  groundless  in  law  and  in 
fact,  and  her  appeal  is,  therefore,  dismissed  at  her  costs. 


Klein-Logan  Co.,  Appellant,  v.  Duquesne  Light 
Company. 

Equity — Public  service  companies — Electric  companies — Rates — 
Contract — Renewal — Public  Service  Company  Act  of  July  26, 191S, 
P,  L,  18H — Refusal  to  recognize  renewal — Bill  in  equity — Injunc- 
tion— Refusal — Public  Service  Commission,  jurisdiction, 

1.  Matters  within  the  jurisdiction  of  tlie  Public  Service  Com- 
mission must  first  be  determined  by  it  in  every  instance  before  the 
courts  will  adjudge  any  phase  of  the  controversy. 

2.  A  bill  in  equity  to  enjoin  an  electric  company  from  terminat- 
ing or  attempting  to  terminate  a  contract  alleged  to  have  been  re- 
newed by  the  plaintiff  under  the  terms  of  a  previously  existing  con- 
tract with  defendant  requiring  defendant  to  furnish  electricity  to 
plaintiff  at  certain  specified  rates,  was  properly  dismissed  on  the 
ground  that  the  question  was  properly  one  for  the  Public  Service 
Commission  in  the  first  in&tance. 
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Argued  May  6,  1918.  Appeal,  No.  57,  Oct.  T.,  1918, 
by  plaintiff,  from  decree  of  C.  P.  Allegheny  Co.,  Jan.  T., 
1918,  No.  71,  in  equity,  dismissing  bill  in  equity  for  an 
injunction  in  case  of  The  Klein-Logan  Company,  a  Cor- 
poration duly  chartered  and  existing  under  the  Laws  of 
the  State  of  Pennsylvania,  v.  The  Duquesne  Light  Com- 
pany, a  corporation,  also  of  Pennsylvania.  Before 
Brown,  C.  J.,  Stewart,  Moschziskbr,  FRAzsRand  Wal- 
ling, JJ.    Affirmed. 

Bill  in  equity  for  injunction. 

The  facts  appear  from  the  following  opinion  by  Was- 
SON,  J. : 

This  case  was  set  down  for  argument  on  bill  and  an- 
swer.   The  material  averments  of  the  bill  are  admitted. 

On  October  15,  1912,  the  plaintiff  and  the  South  Side 
Electric  &  Manufactui'ing  Company  entered  into  a  writ- 
ten contract,  by  the  terms  of  which  the  latter  agreed  to 
furnish  the  former  with  certain  electric  current  for  a 
term  of  five  years  at  a  definite  and  fixed  rate  per  kilowatt 
hour  of  service.  The  contract  contains  a  provision  that 
at  the  expiration  of  the  term  the  customer  shall  have  the 
privilege  of  renewal  at  the  same  rate  for  a  further  period 
of  five  years  by  giving  thirty  days'  notice  in  writing  of 
such  renewal.  Sometime  after  the  contract  had  been  en- 
tered into,  although  the  exact  date  is  not  given,  the  de- 
fendant took  over  the  property  of  the  South  Side  Elec- 
tric &  l^anufacturing  Company  and  thereafter  operated 
the  same  and  furnished  current  under  the  terms  and 
conditions  of  the  contract.  On  August  13,  1917,  the 
plaintiff,  having  received  notice  from  the  defendant  that 
the  contract  would  be  terminated  at  the  expiration  of 
the  term  on  October  13th,  notified  the  defendant  in  writ- 
ing that  the  privilege  of  renewal  was  thereby  exercised 
and  the  contract  would  be  extended  for  a  further  period 
of  five  years.  The  defendant  replied  that  a  renewal 
could  not  be  accepted,  because  neither  the  form  nor  the 
rate  of  the  old  contract  were  in  use  and,  moreover,  the 
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Public  Service  Company  Law  required  electric  com- 
panies to  furnish  all  service  upon  uniform  and  standard 
prices  and  terms.  Some  further  negotiations  ensued, 
when  finally  the  defendant,  on  September  29th,  notified 
the  plaintiff  that  it  would  not  continue  to  supply  service 
of  current  after  October  15th  under  the  terms  of  the  old 
contract.  The  plaintiff's  bill  was  thereupon  filed  asking 
for  a  preliminary  injunction,  to  be  afterwards  made 
final,  restraining  the  defendant  from  terminating  or  at- 
tempting to  terminate  the  contract  by  shutting  off  the 
current  or  doing  anything  to  interfere  with  the  success- 
ful operation  of  the  plaintiff's  plant  by  the  use  of  elec- 
tricity which  the  defendant  had  agreed  to  furnish  and 
had  theretofore  been  furnishing.  No  preliminary  in- 
junction issued,  the  parties  having  reached  an  amicable 
basis  of  adjustment  pending  final  disposition  of  the  case. 
The  defendant  stood  ready  at  all  times  to  furnish  the 
plaintiff  with  service  according  to  the  regular  rates  as 
set  forth  in  its  posted  and  published  tariffs,  which  rates 
it  was  maintained  were  fair,  just  and  reasonable. 

[The  contract  in  controversy  is  with  a  public  service 
company  and  deals  exclusively  with  service  and  rates. 
If  the  plaintiff  is  entitled  to  relief  in  any  aspect  of  the 
case  presented,  it  is  not  in  this  court  under  the  present 
proceedings.  The  Public  Service  Law  of  1913  gives  the 
Public  Service  Commission  exclusive  jurisdiction,  in  the 
first  instance,  to  inquire  into  and  regulate  the  service, 
rates,  fares,  tolls  and  charges  of  any  and  all  public  serv- 
ice companies.  The  courts  of  Pennsylvania  no  longer 
have  jurisdiction  except  upon  appeal  from  a  determina- 
tion by  the  Public  Service  Commission.]  (1)  In  the 
most  recent  deliverance  of  the  Supreme  Court  in  the  case 
of  Borough  of  St.  Clair,  Appellant,  v.  Tamaqua  &  Potts- 
ville  Electric  Ry.  Co.  et  al.  (as  yet  not  reported),  in 
which  the  borough  filed  a  bill  in  equity  praying  that  the 
railway  company  be  restrained  from  running  their  cars 
over  a  certain  designated  route,  or  prohibited  from 
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charging  more  than  a  five-cent  fare  thereon,  the  court 
says: 

"Since  the  Public  Service  Company  Law  has  been 
upon  our  books,  we  have  consistently  adhered  to  the  rule 
that  matters  within  the  jurisdiction  of  the  commission 
must  first  be  determined  by  it,  in  every  instance,  before 
the  courts  will  adjudge  any  phase  of  the  controversy: 
Bethlehem  City  Water  Co.  v.  Bethlehem  Boro.,  No.  2, 
253  Pa.  333, 337-8;  New  Brighton  Boro.  v.  New  Brighton 
Water  Co.  et  al.,  247  Pa.  232,  242;  and  it  is  plain  that 
orderly  procedure  requires  an  adherence  to  this  practice, 
otherwise  different  phases  of  the  same  case  might  be 
pending  before  the  commission  and  the  courts  at  one 
time,  which  would  cause  endless  confusion.  Under  the 
established  system,  the  commission,  in  the  first  instance, 
passes  upon  all  changes  of  rates  made  by  public  service 
corporations,  subject  to  a  proper  and  well  regulated  re- 
view by  the  courts,  where  and  when  all  questions  of  law 
may  be  raised  and  determined;  and  this  is  so  not  be- 
cause the  courts  have  any  desire  to  avoid  the  perform- 
ance of  duties  cast  upon  them  by  the  law,  but  because 
the  people,  speaking  through  the  legislature,  have  de- 
clared that  these  duties  shall  be  performed  by  a  special 
tribunal  created  for  the  purpose." 

[The  provisions  of  the  Act  of  1913,  and  the  ruling  of 
the  Supreme  Court  as  above  set  forth  are  sufficient,  we 
believe,  to  impel  us  to  dismiss  the  bill  without  entering 
upon  any  discussion  of  the  merits  of  the  plaintiff's  con- 
tention that  it  is  entitled  to  renew  the  contract  of  1912 
regardless  of  the  posted  and  published  rates  of  the  de- 
fendant company.  The  plaintiff  can  present  its  claim 
before  the  Public  Service  Commission,  and  if  denied  the 
right  of  renewal,  may  then  appeal  to  the  courts  without 
prejudice.]     (2) 

The  lower  court  dismissed  the  bill.  Plaintiff  ap- 
X>ealed. 
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Error  (issigned,  among  others,  was  the  decree  of  the 
court. 

W.  K.  Jennings,  with  him  D.  C.  Jennings,  for  appel- 
lant. 

Edwin  ^^\  Smith,  with  him  A.  W.  Robertson  and  Reed^ 
Smith,  Shaw  d  Beat,  for  appellee. 

Pee  Curiam,  June  3, 1918 : 

This  decree  is  affirmed  at  appellant's  costs  on  the  opin- 
ion of  the  learned  court  below  dismissing  its  bill. 


Lentz^s  Estate. 


Witnesses — Competency — Witness  called  generally  hy  objecting 
side — Subsequent  competency  for  nil  purposes, 

1.  Where  a  witness  is  called  generally  by  a  party  later  objecting 
to  his  competency  he  is  thereby  rendered  competent  for  either  side 
for  all  purposes. 

Practice,  Supreme  Court — Findings  of  auditor — Affirmance  by 
lower  court — Appeal, 

2.  Where  the  findings  of  fact  of  an  auditor  are  based  upon  suffi- 
cient evidence,  followed  by  correct  legal  conclusions,  and  are  ap- 
proved by  the  lower  court,  they  will  not  be  disturbed  on  appeal. 

Submitted  May  6, 1918.  Appeals,  Nos.  52,  53,  54  and 
160,  Jan.  T.,  1917,  from  decree  of  O.  C.  Lycoming  Co., 
March  T.,  1913,  No.  26,  dismissing  exceptions  to  auditor's 
report  in  Estate  of  Harry  W.  Lentz,  Deceased.  Before 
Brown,  C.  J.,  Stewart,  Moschziskbr,  Frazer  and 
Walling,  JJ.    Affirmed. 

Appeal  from  adjudication.    Before  Whitehead,  P.  J. 

The  lower  court  dismissed  the'  exceptions  to  and  con- 
firmed the  report  of  the  auditor,  James  B.  Krause,  Esq. 
George  W.  Lentz,  Sarah  Lentz,  Mary  J.  Lentz;  and  Wil- 
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liam  P.  Beeber  and  William  L.  Colt,  surviving  executors 
of  the  last  will  and  testament  of  J.  Artley  Beeber,  de- 
ceased, who  was  executor  of  the  last  will  and  testament 
of  Harry  W.  Lentz,  deceased,  exceptants,  appealed. 

Error  assigned,  among  others,  was  in  dismissing  ex- 
ceptions to  the  adjudication. 

Wm,  W.  Porter,  with  him  Henry  I.  Fox  and  Henry 
Freedley,  for  George  W.  Lentz,  Sarah  Lentz  and  Mary  J. 
Lentz. 

S.  T.  McCormick,  of  McCormick  &  Hippie,  with  him 
Dimner  Beeber,  for  William  P.  Beeber  and  William  L. 
Colt. 

Per  Curiam,  June  3, 1918 : 

The  findings  of  fact  by  the  learned  auditor  were  all 
based  upon  sufficient  evidence,  and  were  followed  by  cor- 
rect legal  conclusions.  We  have  not  been  convinced 
that  there  is  any  error  in  his  well  considered  report, 
which  was  properly  approved  by  the  court  below.  In 
dismissing  these  cross  appeals  nothing  more  need  be 
said,  unless  it  be  to  add  that  when  W.  P.  Beeber  was 
called  as  a  witness  generally  by  those  now  objecting  to 
his  competency,  they  made  him  a  competent  witness  for 
either  side  for  all  purposes :  Seip  v.  Storch,  52  Pa.  210 ; 
Bennett  v.  Williams,  57  Pa.  404. 

Decree  affirmed  and  appeals  dismissed  at  the  costs  of 
the  respective  appellants. 
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Bansley  to  use,  Appellant,  v.  Kensington  Work- 
ingmen^s  Building  Association,  No,  2. 

Contracts — Bid  at  sheriff's  sale — Default  of  "bidder — Suhsequer^t 
sale — Purchase  by  same  bidder — Purchase  by  second  mortgagee — 
Action  for  difference  between  bids  at  two  sales — Affidavit  of  defense 
— Sufficiency — Allegation  that  flaintiff  was  owner  of  fee — Merger, 

In  an  action  in  the  name  of  the  sheriff  to  the  use  of  a  third  mort- 
gagee to  recover  from  a  defaulting  bidder  the  difference  between 
the  original  bid  and  the  bid  at  resale,  where  it  appeared  that  the 
defendant  (holder  of  the  second  mortgage)  was  the  successful 
bidder  at  both  sales,  an  affidavit  of  defense  was  sufficient  where  it 
denied  that  certain  shares  of  stock,  alleged  to  have  been  appro- 
priated by  defendant  in  reduction  of  its  mortgage  debts,  had  been 
so  appropriated,  and  that  plaintiff  would  therefore  not  have  been 
reached  in  distribution  under  the  first  sale;  and  the  affidavit  fur- 
ther alleged  that  the  plaintiff  was  also  the  owner  in  fee  of  the  mort- 
gaged premises,  holding  title  in  the  name  of  a  straw  man,  which,  if 
true,  would  have  effected  a  merger  and  plaintiff  could  then  only 
sue  as  real  owner,  and  defendant  would  be  entitled  to  set  off 
the  amount  of  taxes,  water  rent  and  interest  paid  by  it;  and  the 
affidavit  further  alleged  that  although  there  was  an  increase  of  the 
deposit  to  be  paid  at  the  second  sale  from  $50  at  the  first  sale  to 
$250,  the  defendant  was  a  successful  bidder  at  both  sales  and  the 
increase  was  made  on  its  petition. 

Argued  May  7,  1918.  Appeal,  No.  77,  Jan.  T.,  1918, 
by  plaintiff,  from  order  of  C.  P.  No.  2,  Philadelphia  Co., 
June  T.,  1917,  No.  2073,  dismissing  plaintiflPs  rule  for 
judgment  for  want  of  a  suflRcient  affidavit  of  defense  in 
case  of  Harry  C.  Ransley,  High  Sheriff  of  the  County  of 
Philadelphia,  to  the  use  of  Robert  F.  Stetler,  v.  Kensing- 
ton Workingmen's  Building  Association,  No.  2,  a  Cor- 
poration. Before  Brown,  C.  J.,  Stewart,  Moschzis- 
KBR,  Prazbr  and  Walling,  JJ.    Affirmed. 

Assumpsit  to  recover  from  defaulting  bidder  at  a  sher- 
iffs sale  the  difference  between  the  original  bid  and  the 
bid  at  the  resale. 


Digitized  by  VjOOQ IC 


RANSLBY,  AppeL,  v.  KENSINGTON  W.B. ASSN.,N0.2.  533 
1918.]  Opinion  of  Court  below. 

The  facts  appear  from  the  following  opinion  by 
BOGBBS,  J.  : 

This  is  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense. 

Suit  was  brought  for  the  recovery  of  money  which  the 
use-plaintiflf  claims  to  have  lost  by  reason  of  defendant's 
failure  to  settle  for  several  properties  in  accordance  with 
bids  made  by  it  at  sheriff's  sales  had  under  judgments 
upon  bonds  accompanying  second  mortgages  held  by  de- 
fendant. 

Plaintiff  is  a  subsequent  mortgagee  and  claims  to  have 
lost  the  sum  of  |1,614.94,  being  the  difference  between 
defendant's  first  and  second  bids.  The  first  sale  took 
place  January  2,  1917,  the  down  money  being  |50 ;  the 
second  sale  took  place  February  5,  1917,  and  the  down 
money  was  |250. 

On  April  10,  1917,  defendant  canceled  the  shares  of 
stock  pledged  to  it  as  security  for  the  payment  of  the 
loans  and  the  fulfilment  of  all  conditions  set  forth  in  the 
bonds  and  mortgages  and  appropriated  the  value  thereof 
to  the  payment  of  certain  claims  specifically  pleaded. 
On  June  22,  1917,  Sherwood  presented  to  defendant  an 
assignment  of  the  stock  in  question  from  John  W.  Healy, 
who  held  the  same  by  assignment  dated  July  1,  1912, 
from  Hayden,  the  original  owner. 

Paragraph  (7)  of  the  amended  statement  of  claim  is 
as  follows : 

"7.  The  forty  shares  of  stock  in  the  defendant  corpora- 
tion which  were  assigned  as  collateral  security  for  mort- 
gage loans  by  the  defendant  on  said  properties,  were 
duly  assigned  to  the  use-plaintiff  on  December  21,  1914. 
At  the  time  of  the  sheriff's  sale  of  January  2,  1917,  the 
surrender  value  of  each  of  said  shares  was  |39.90,  and 
the  value  of  each  set  of  ten  shares,  pledged  as  collateral 
security  with  each  of  said  mortgage  was  |599,  which 
said  shares  were  canceled  by  the  defendant  and  the  value 
thereof  applied  on  account  of  its  judgments.'' 

To  which  defendant  answered : 
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"7.  Defendant  by  way  of  answer  to  the  seventh  para- 
graph of  plaintiff's  amended  statement,  avers  that  the 
said  Lewis  S.  Hayden  made  monthly  contributions  cov- 
ering dues,  interest,  premium,  etc.,  and  that  he  continued 
to  make  said  payments  until  on  or  about  the  first  day  of 
July,  1913,  when  the  said  Lewis  S.  Hayden  duly  assigned 
the  four  certificates,  comprising  ten  shares  each  to  John 
W.  Healy  subject  to  the  prior  rights  of  the  association. 

^*That  the  said  John  W.  Healy  from  the  time  of  said 
transfer  until  the  tenth  day  of  April,  1917,  was  the  legal 
holder  of  said  forty  shares  of  stock  on  the  books  of  the 
defendant  association  and  that  said  forty  shares  had 
never  been  transferred  or  assigned  to  anyone  on  the 
books  of  the  association,  and  that  no  application  for  a 
transfer  or  an  assignment  had  been  made  by  anyone 
until  the  twenty-second  day  of  June,  1917,  at  which  time 
Robert  E.  Lamberton,  Esq.,  attorney  for  Norman  S. 
Sherwood,  presented  to  this  deponent,  secretary  of  the 
defendant  association,  a  supposed  assignment  of  stock, 
purporting  to  assign  forty  shares  of  stock  from  one  John 
W.  Healy  to  Robert  F.  Stetler,  dated  the  thirty-first  day 
of  December,  1914. 

"Defendant  denies  that  said  forty  shares  of  stock  were 
duly  assigned  to  the  use-plaintiff  on  the  thirty-first  day 
of  December,  1914.  He  further  avers  that  the  said  Rob- 
ert F.  Stetler,  use-plaintiff  herein,  was  not  the  holder  of 
the  title  to  said  premises  hereinbefore  described  and  was 
not  the  holder  of  the  assignment  of  said  mortgage  as 
aforesaid,  until  the  third  day  of  November,  1916,  about 
one  month  after  the  foreclosure  proceedings  had  been 
started ;  therefore  the  use-plaintiff  herein  had  absolutely 
no  interest  in  said  properties  or  mortgage  at  the  time  of 
said  supposed  assignment,  to  wit,  the  thirty-first  day  of 
December,  1914.  Defendant  further  denies  that  said 
forty  shares  of  stock  was  canceled  and  applied  on  ac- 
count of  the  judgments  obtained  on  the  four  bonds,  but 
on  the  contrary,  avers  that  the  said  forty  shares  of  stock 
were  not  canceled  until  the  tenth  day  of  April,  1917,  and 
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the  stock  was  appropriated  by  the  association  in  cancel- 
lation of  the  indebtedness  as  hereinafter  set  forth." 

The  detailed  schedules  and  the  subsequent  averments 
in  the  amended  affidavit  of  defense  show  distributions 
and  payments  which  required  the  use  of  the  stock  and 
its  value  in  such  manner  as  to  leave  nothing  applicable 
to  plaintiflPs  claim,  even  if  valid.  That  raises  a  ques- 
tion of  fact  for  a  jury.  The  affidavit  denied  that  the 
stock  had  been  appropriated  in  reduction  of  the  mort- 
gage debts.  Whether  the  building  and  loan  association 
appropriated  the  monthly  payment  on  account  of  the 
stock  in  reduction  of  the  mortgage  debts  owing  by  the 
X>erson  who  owned  the  property  and  whether  such  ap- 
propriations were  applied  as  the  payments  were  made  or 
before  the  sheriflPs  sale  took  place  are  questions  of  fact 
to  be  determined  by  a  jury.  If  the  stock  was  not  appro- 
priated by  defendant  there  would  be  no  balance  coming 
to  the  third  mortgagee  under  the  first  sale. 

Paragraph  (2)  of  the  amended  affidavit  of  defense  is 
as  follows : 

"Defendant  further  avers  that  said  mortgage  created 
by  the  said  Anne  H.  Blakely  was  without  consideration, 
that  no  money  had  been  advanced  by  the  said  Norman 
S.  Sherwood  on  account  of  said  mortgage;  that  it  was 
created  at  the  sole  instance,  request  and  direction  of 
said  Norman  S.  Sherwood ;  that  at  no  time  since  its  crea- 
tion has  one  penny  of  interest  been  paid  as  provided  in 
said  mortgage ;  that  it  was  created  for  the  sole  and  ex- 
clusive purpose  of  protecting  the  said  Norman  S.  Sher- 
wood from  possible  creditors,  and  therefore  was  a  fraud 
upon  them  and  illegal. 

"That  the  said  Robert  P.  Stetler,  holder  of  the  assign- 
ment as  aforesaid,  was  and  is  not  a  holder  for  value  of 
said  mortgage  or  the  assignments  thereof,  that  he  has  no 
interest  therein  and  that  he  advanced  no  money  on  ac- 
count of  said  mortgage  or  assignment,  and  he  was  a  mere 
naked  holder  of  the  title  to  said  mortgage  and  the  assign- 
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ment  thereof  for  the  absolute  use  and  benefit  of  his  em- 
ployer, the  said  Norman  S.  Sherwood. 

"Defendant  further  avers  that  after  the  creation  of 
said  mortgage,  the  said  Anne  H.  Blakely,  at  the  special 
instance  and  request  of  the  said  Norman  S.  Sherwood, 
transferred  the  four  properties  hereinbefore  more  par- 
ticularly described  on  the  twenty-eighth  day  of  Decem- 
ber, 1915,  to  R.  Le  Roy  Dengler  as  will  more  fully  and 
at  large  appear  by  reference  to  Deed  Book  J.  M.  H.,  No. 
76,  page  559.  That  the  said  R.  Le  Roy  Dengler  is  a  bell- 
boy or  night  clerk  at  the  Little  Hotel,  225  South  Broad 
street.  That  he  is  a  straw  man  for  the  said  Norman  S. 
Sherwood,  and  was  used  for  that  purpose  in  this  particu- 
lar matter,  and  therefore  was  holding  title  to  said  prem- 
ises foi:  the  sole  use,  benefit  and  enjoyment  of  the  said 
Norman  S.  Sherwood.  Wherefore,  title  to  said  premises 
and  said  mortgage  is  now  on  Norman  S.  Sherwood." 

If  it  is  true  that  Sherwood  owned  the  property  and  the 
mortgage  and  that  the  mortgage  merged,  Sherwood 
could  not  recover  as  mortgagee,  he  could  only  recover  as 
real  owner.  If  he  did  not  pay  the  taxes  and  water  rents 
as  set  forth  in  the  schedules  of  distribution  in  the 
amended  aflSdavit  of  defense  and  sued  as  real  owner,  de- 
fendant would  have  the  right  to  set  ofif  the  amount  of 
taxes,  water  rents,  et  cetera,  as  set  forth  in  the  affidavit 
of  defense. 

The  averments  as  to  the  increase  of  deposit  to  be  paid 
at  the  second  sale,  also  raises  a  question  of  fact  which 
requires  submission  of  the  case  to  a  jury. 

For  these  reasons  the  rule  for  judgment  was  dis- 
charged. 

The  lower  court  dismissed  plaintiffs  rule  for  judg- 
ment.    Plaintiff  appealed. 

Error  assigned,  among  others,  was  in  dismissing  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Robert  E.  Lamherton,  for  appellant. 
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J.  R.  Wilson,  for  api)ellee. 

Pbb  Cueiam,  June  3,  1918 : 

This  appeal  is  dismissed  on  the  opinion  of  the  learned 
judge  below  discharging  the  rule  for  judgment. 


Knight^s  Estate. 

Collateral  inheritance  tax — Clear  value  of  estate — Deductions — 
Federal  estates  tax. 

In  determining  the  amount  of  a  decedent's  estate  subject  to  col- 
lateral inheritance  tax,  the  estate  tax  imposed  by  Act  of  Congress 
of  September  8,  1916,  39  Stat.,  Part  I,  Chapter  463,  Title  2,  page 
777,  should  be  deducted.  The  clear  value  taxable  under  the  Act  of 
May  6,  1887,  P.  L.  79,  can  only  be  ascertained  after  the  payment 
of  the  tax  due  to  the  United  States. 

Argued  March  28,  1918.  Appeal,  No.  58,  Jan.  T., 
1918,  by  Commonwealth  of  Pennsylvania,  from  decree 
of  O.  C.  Philadelphia  Co.,  Oct.  T.,  1917,  No.  349,  dismiss- 
ing exception  to  adjudication  in  Estate  of  T.  Morris 
Knight,  deceased.  Before  Brown,  C.  J.,  Potter,  Pba- 
ZBR,  MoscHziSKBR  and  Walling,  JJ.    Affirmed. 

Exceptions  to  the  adjudication. 

The  facts  appear  in  the  following  opinion  of  Gbst,  J., 
sur  the  Commonwealth's  exception  to  the  adjudication : 

The  testator  died  October  6, 1916,  so  that  his  estate  is 
subject  to  the  tax  imposed  by  the  Act  of  Congress  ap- 
proved September  8,  1916,  and  the  entire  estate  is  also 
subject  to  the  collateral  inheritance  tax  of  this  State. 
The  Commonwealth  claims  that  this  tax  must  be  calcu- 
lated upon  the  whole  estate  without  deduction  of  the 
sum  of  110,733.97  paid  to  the  United  States  Collector  of 
Internal  Revenue.  The  auditinjsr  judge,  however,  al- 
lowed this  deduction,  and  in  this  we  think  he  was  clearly 
correct.     The  Act  of  Congress,  39th  U.  S.  Stat,  at  Large, 
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Part  1,  Chap.  463,  Title  II,  Sec.  201,  page  777,  provides, 
that  a  tax  is  thereby  imposed  upon  the  transfer  of  the  net 
estate  of  every  decedent  dying  after  the  passage  of  the 
act,  and  the  following  sections  provide  for  a  method  of 
valuation  of  the  gross  estate,  and  the  deductions  by  which 
the  value  of  the  net  estate  is  determined.  This  tax  is  in 
terms  a  tax  imposed  upon  the  transfer  of  the  net  estate 
of  a  decedent  passing  to  others  under  the  provisions  of 
his  will  or  the  intestate  laws  of  the  several  states.  It  is 
denominated  an  estate  tax,  not  a  tax  upon  the  succession 
or  inheritance,  and  it  is  charged  upon  and  payable  out  of 
the  net  estate  of  the  decedent.  It  is  imposed  without  re- 
gard to  the  provisions  of  the  will  or  the  law  of  the  several 
states,  the  paramount  taxing  power  of  the  Federal  gov- 
ernment takes  effect  at  the  moment  of  the  owner's  death 
upon  his  entire  estate,  subject  only  to  the  specific  deduc- 
tions mentioned  in  Section  203,  .and  an  exemption  of 
$50,000,  and  it  requires  payment  therefrom  of  a*tax  ac- 
cording to  a  graduated  scale  regulated  by  the  net  amount 
of  the  taxable  estate. 

The  collateral  inheritance  tax  imposed  by  the  Act  of 
May  6,  1887,  P.  L.  79,  provides  that  all  estates  passing 
from  any  person  who  may  die  seized  or  possessed  of  such 
estates  to  any  person  or  persons  or  body  corporate  or 
politic,  in  trust  or  otherwise,  other  than  to  or  for  the  use 
of  a  father,  mother,  wife,  children,  etc.,  shall  be  and  they 
are  thereby  made  subject  to  a  tax  of  f5  on  every  $100  of 
the  "clear  value''  of  said  estate  or  estates,  and  at  and 
after  the  same  rate  for  any  less  amount,  to  be  paid  to  the 
use  of  the  Commonwealth. 

In  the  recent  cases  of  Van  Beil's  Est.  and  Otto^s  Est., 
257  Pa.  155,  the  Supreme  Court  held  that  the  collateral 
inheritance  tax  imposed  by  our  State  is  upon  the  "clear 
value"  of  the  property  or  estate  passing  to  the  legatee  or 
devisee,  and  consequently  the  transfer  tax  imposed  by 
the  law  of  New  Jersey,  and  thereby  made  a  charge  on  the 
stock  of  its  corporations  belonging  to  a  resident  or  non- 
resident passing  by  will  or  the  intestate  law  must  be  de- 
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ducted  in  order  to  ascertain  the  clear  value  of  the  estate 
liable  for  collateral  inheritance  tax. 

The  decision  in  that  case  makes  it  unnecessary  for  us 
to  enter  upon  any  elaborate  discussion  of  the  present. 
The  tax  which  the  Commonwealth  exacts  is  five  per  cent, 
of  the  clear  value  of  all  estates  passing  from  the  person 
dying  possessed  thereof  to  any  other  persons  other  than 
those  specifically  exempted,  and  every  legal  charge 
against  the  estate  must  therefore  be  deducted  before  the 
clear  value  can  be  ascertained.  Obviously  the  clear 
value  taxable  under  the  law  of  this  State  can  only  be  thus 
ascertained  after  the  payment  of  the  tax  due  to  the 
United  States.  As  Judge  Solly,  of  the  Orphans'  Court 
of  Montgomery  County,  well  says  in  Bell's  Est.,  34 
Montg.  9 : 

*^Otherwise  a  legatee,  devisee,  or  heir  or  next  of  kin  is 
paying  the  Commonwealth  a  tax  upon  something  which 
has  not  passed  and  never  will  pass  to  him.  Such  a  re- 
sult would  be  unjust  and  highly  inequitable  and  shock- 
ing to  one's  sense  of  reason  and  justice." 

Indeed,  a  case  might  readily  be  imagined  where  con- 
current taxation  at  a  high  rate  might  absorb  the  entire 
estate  which  would  then  become  almost  like  the  Here- 
ditas  damnosa  of  the  early  Boman  law. 

This  argument  is  not  answered  by  reference  to  the  de- 
cisions holding  that  the  collateral  inheritance  tax  is 
technically  a  tax  on  the  right  of  succession  for  the  ques- 
tion recurs  what  is  the  thing  to  which  the  right  of  suc- 
cession attaches,  and  that  is  clearly  the  estate  which 
passes  after  it  is  diminished  by  the  deduction  of  the 
Federal  tax. 

It  is  not  necessary  for  us  to  consider  the  decisions  in 
other  states.  The  view  here  adopted  is  in  accordance 
with  the  decision  of  the  Supreme  Court  of  Massachusetts 
in  Hooper  v.  Shaw,  176  Mass.  190,  under  the  Federal 
Bevenue  Act  of  June  13,  1898,  while  the  contrary  opin- 
ion is  maintained  in  New  York,  Be  Bierstadt,  166  N. 
Y.  Supp.  168,  following  earlier  cases  in  that  state.     In 
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our  State,  Judge  Solly,  of  the  Orphans'  Court  of  Mont- 
gomery County,  in  Bell's  Est.,  34  Montg.  9,  and  Judge 
COPHLAND,  of  the  Orphans'  Court  of  Westmoreland 
County,  in  Keister's  Est.,  35  Lane.  Law  R.  49,  have  care- 
fully examined  this  question,  and  have  arrived  at  the 
same  conclusion  as  ourselves. 

The  court  dismissed  the  exception.  The  Common- 
wealth appealed. 

Error  assigned  was  in  dismissing  the  exception. 

Edwin  8.  Ward,  with  him  William  M.  Ha^-gest,  Dep- 
uty Attorney  General ;  and  Francis  Shunk  Brown,  At- 
torney General,  for  appellant. 

George  C,  Krewson,  for  appellee. 

Pbb  Curiam,  June  3, 1918 : 

The  decree  in  this  case  is  affirmed,  at  the  cost  of  the 
Commonwealth,  on  the  opinion  of  the  learned  court  be- 
low disallowing  its  claim. 


Seidman's  Estate. 

Executors  and  administrators — Sale  of  personalty — Sah  at  un- 
dervaluation — Failure  to  exercise  common  prudence  and  caution — 
Fraud — Appraised  value — Surcharge — Findings  of  auditing  judge 
— Palpable  error — Exceptions — Appeals — Assignments  of  error  — 
Practice,  Supreme  Court. 

1.  Findings  of  an  auditing  judge  can  be  reviewed  only  on  as- 
signments which  show  exceptions  taken  in,  and  acted  upon  by,  the 
court  below,  and  then  such  findings  will  not  be  disturbed  unless 
the  review  demonstrates  palpable  error. 

2.  Ordinarily,  trustees,  administrators  and  like  fiduciaries,  are 
not  liable  beyond  what  they  actually  receive,  except  in  cases  of 
fraud  or  gross  carelessness. 

8.  Under  certain  circumstances,  where  an  administrator  fails  to 
exercise  common  care,  prudence  and  caution  in  disposing  of  de- 
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cedent's  properly,  the  auditing  judge  may  surcharge  him  with  what 

it  finds  to  be  the  full  value  thereof  on  the  day  of  the  sale. 

4.  An  administrator  sold  stock  in  decedent's  carpet  and  rug 
store,  appraised  at  $9,896  in  bulk,  at  a  public  vendue  to  his  brother- 
in-law  for  $3,600.  The  latter  entered  into  a  partnership  with  the 
administrator's  son-in-law,  and  the  partnership  two  months  later 
sold  said  goods  for  $10,645*  Creditors  excepted  to  the  allowance 
of  the  difference  between  the  appraised  value  of  the  merchandise 
and  the  actual  amoimt  realized  therefrom  by  the  accoimtant.  The 
court  found  that  on  the  date  of  the  public  sale,  the  goods  were 
worth  $8,000  and  that  the  administrator  had  not  used  common 
skill,  prudence  and  caution,  and  surcharged  him  in  the  sum  of 
$4,400,  the  difference  between  the  real  value  and  price  realized  at 
the  sale.  Certain  creditors  appealed,  contending,  inter  alia,  (1) 
that  accountant  should  be  charged  with  the  sum  of  $10,645,  the 
full  amount  subsequently  received  for  the  goods,  (2)  that  prior  to 
the  last  sale  considerable  goods  of  value  had  been  sold  from  the 
stock,  (3)  that,  even  if  not  guilty  of  fraud,  accountant  should  be 
held  liable  for  the  figures  the  goods  would  have  realized,  if  the  ad- 
ministrator had  used  common  skill  and  prudence,  i.  e.,  the  amount 
subsequently  realized,  (4)  that,  in  any  event,  the  auditing  judge  put 
too  low  a  figure  on  the  goods,  and  (5)  the  administrator  should  be 
charged  with  at  least  the  amount  of  the  appraisement.  Held,  (1) 
the  findings  that  the  administrator  was  not  guilty  of  fraud,  not 
having  been  excepted  to  below,  will  not  be  disturbed, — besides,  the 
review  fails  to  demonstrate  palpable  error  in  the  findings — (2)  the 
refusal  to  find  that  prior  to  the  last  sale  goods  had  been  sold  from 
the  stock  not  having  been  excepted  to  below,  is  not  properly  as- 
signable as  error,  (3)  the  accountant  was  properly  held  accountable 
for  the  full  valu^  of  the  goods  on  the  administrator's  sale,  but  the 
court  did  not  err  in  refusing  to  hold  him  liable  for  failure  to  hold 
the  goods  so  as  to  take  advantage  of  rise  in  the  market,  especially 
where  the  terms  of  the  sale  relieved  the  e  ate  of  the  payment  of 
rent,  (4)  there  being  evidence  to  justify  the  finding  as  to  the  value 
of  the  goods,  the  price  at  which  they  were  later  sold  shed  no  con- 
trolling light  on  the  question  of  value,  especially  in  view  of  the 
subsequent  rise  in  the  market  and  (6)  the  appraised  value  is  not 
conclusive. 

Argued  May  7,  1918.  Appeal,  No.  16,  Jan.  T.,  1918, 
by  Joseph  Wild  &  Son,  from  decree  of  O.  C.  Lackawanna 
Co.,  1916,  No.  3,  dismissing  exceptions  to  adjudication  in 
Estate  of  Moses  L.  Seidman,  Deceased.  Also  like  ap- 
peal, No.  15,  Jan.  T.,  1918,  by  Trorlicht-Duncker  Carpet 
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Co.  Before  Beown,  C.  J.,  Stbwaet,  Moschhskbe,  Pra- 
ZBB  and  Walling^  J  J.    Affirmed. 

Appeal  from  adjudication.    Before  Sando,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  lower  court  dismissed  exceptions  to  the  adjudica- 
tion.   Joseph  Wild  &  Son  appealed. 

Errors  assigned^  among  others,  were  in  dismissing  ex- 
ceptions to  the  adjudication. 

R.  L.  Levy,  with  him  W.  8.  Diehl,  C.  A.  BaMenberg,  A, 
Y.  Bower,  Ralph  Ryer  and  Clarence  Balentine,  for  ap- 
pellant,— ^Where  an  executor  is  guilty  of  supine  negli- 
gence in  disposing  of  the  property  of  the  decedent  he 
should  be  surcharged  with  the  extent  of  the  injury: 
Leslie's  App.,  63  Pa.  355 ;  Moore^s  App.,  10  Barr  435 ; 
Dundas's  App.,  64  Pa.  325. 

In  view  of  the  price  at  which  the  goods  werie  subse- 
quently sold,  the  finding  of  the  market  value  of  $8,000 
is  not  supported  by  the  evidence :  Kountz  v.  Kirkpatrick 
&  Lyons,  72  Pa.  376;  Semple's  Est.,  189  Pa.  385;  Reese's 
App.,  116  Pa.  272. 

Morgan  S.  Kaufman,  with  him  (fBrien  &  Kelly,  for 
appellee. — The  finding  of  an  auditing  judge  upon  a  ques- 
tion of  fact  is  entitled  to  as  much  weight  as  the  verdict 
of  a  jury  and  will  be  set  aside  only  for  manifest  error : 
Mayhew's  Est.,  155  Pa.  94. 

Opinion  by  Mr.  Justice  Moschziskbb,  June  3,  1918 : 
M.  L.  Seidman,  who  conducted  a  carpet  and  rug  busi- 
ness in  Scranton,  died  intestate  January  3,  1916,  and 
letters  of  administration  were  granted  to  his  son,  Wolf 
Seidman ;  duly  appointed  appraisers  valued  the  stock  in 
decedent's  store  at|9,895 :  on  January  24, 1916,  after  the 
due  posting  of  printed  bills,  the  administrator  sold  these 
assets  in  bulk,  at  public  vendue,  to  his  brother-in-law, 
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Anthony  ShiflF,  for  $3,600  cash ;  the  latter  entered  into  a 
partnership  with  B.  J.  Smith,  a  son-in-law  of  the  admin- 
istrator, and,  in  March,  1916,  this  firm  disposed  of  the 
commodities  in  question  to  the  Scranton  Dry  Goods 
Company  for  |10,645.27. 

The  administrator's  first  and  final  account  was  filed 
March  12,  1917,  and,  among  other  creditors,  Joseph 
Wild  &  Son  excepted  to  the  allowance  of  f  6,295,  claimed 
therein  as  the  diflference  between  the  appraised  value  of 
decedent's  merchandise  and  the  actual  amount  realized 
therefrom  by  accountant.  The  exceptant  contended  that 
these  goods  were  worth  at  least  |20,000;  but,  after  tak- 
ing evidence  pro  and  con,  the  court  below  found  as  a  fact 
that,  upon  the  date  of  the  public  sale  thereof,  January 
24,  1916,  their  value  was  f8,000.  The  court  further 
found  that  "Wolf  Seidman,  in  the  administration  of  the 
estate  of  the  decedent,  did  not  exercise  common  skill 
prudence  and caution."  Upon  these  find- 
ings, accountant  was  surcharged  $4,400,  the  diflference 
between  the  real  value  found  by  the  auditing  judge  and 
the  price  realized  at  the  administrator's  sale;  where- 
upon exceptant  appealed  to  this  court. 

Appellant  contends  (1)  that  accountant  should  have 
been  found  guilty  of  fraudulent  conduct  in  connection 
with  the  disposal  of  decedent's  merchandise,  and  charged 
with  the  full  amount  received  therefrom  up  to  the  time 
of  the  purchase  by  the  Scranton  Dry  Goods  Company ; 
(2)  that,  prior  to  the  last-mentioned  purchase,  Shiff  & 
Smith  had  sold  goods  of  considerable  value  from  this 
stock  of  merchandise;  (3)  that,  even  though  account- 
ant's conduct  were  not  fratidulent,  at  the  least  he  should 
be  charged  with  the  price  decedent's  goods  would  have 
realized,  had  common  skill,  prudence  and  caution  been 
exercised  in  the  disposal  thereof,  i.  e.,  the  figure  which 
they  afterwards  brought  when  sold  to  the  Scranton  Dry 
Goods  Company  by  ShiflP  &  Smith,  in  March,  1916 ;  (4) 
that,  in  any  event,  the  auditing  judge  put  too  low  a 
value  upon  the  commodities  in  question;   (5)  finally,  it 
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is  suggested  that  under  no  circumstances  ought  such 
value  to  have  been  placed  at  less  than  the  amount  of  the 
appraisement.  We  shall  dispose  *of  these  questions  in 
the  order  stated. 

(1)  While  the  record  before  us  shows  circumstances 
connected  with  the  administration  of  decedent's  estate 
which  lay  Wolf  Seidman  open  to  grave  suspicion,  and  the 
evidence  relied  upon  by  appellant  tends  to  prove  other 
facts,  unnecessary  now  to  mention,  which,  if  we  were  ex- 
ercising original  jurisdiction,  might  lead  us  to  affirm 
certain  of  the  latter's  contentions,  yet,  notwithstanding 
these  sinister  appearances,  the  auditing  judge,  who  saw 
and  heard  the  witnesses,  not  only  refused  to  convict  the 
administrator  of  fraudulent  conduct,  but  found  ex- 
pressly to  the  contrary ;  and  these  findings  were  not  ex- 
cepted to  in  the  court  below.  The  auditing  judge  also 
made  a  series  of  subordinate  findings  dealing  with  de- 
tails of  the  transactions  now  in  controversy,  against  the 
contentions  of  appellant,  which  also  were  not  excepted 
to.  In  other  words,  despite  requests  therefor,  this  rec- 
ord contains  no  finding  that  the  administrator  either 
conspired  with  or  was  improperly  interested  in  the  firm 
of  Shiflf  &  Smith,  or  that  he  was  guilty  of  any  fraud,  in 
connection  with  the  original  formation  or  subsequent 
conduct  of  that  firm,  relating  to  the  sales  of  the  mer- 
chandise here  in  controversy;  and,  as  indicated  above, 
neither  the  refusal  of  these  requests  nor  the  findings  to 
the  contrary  appear  to  have  been  excepted  to  below. 
The  present  case,  like  all  others,  is  subject  to  the  well 
established  rule  that  findings  can  be  reviewed  only  on 
assignments  which  show  exceptions  taken  in,  and  acted 
upon  by,  the  court  below ;  and  even  then  such  findings 
will  not  be  disturbed  unless  the  review  demonstrates  pal- 
pable error.  So  far  as  appellant's  charges  of  fraud  are 
concerned,  the  assignments  at  bar  fail  when  tested  by 
these  rules. 

(2)  Although  requested  so  to  do,  the  auditing  judge 
refused  to  find  that,  between  the  purchase  by  ShiflP  & 
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Smith  and  their  sale  to  the  Scranton  Dry  Goods  Com- 
pany, merchandise  of  considerable  value,  naming  the 
amount  thereof,  had  been  disposed  of  by  the  former ;  no 
exception  havifig  been  taken  in  the  court  below,  we  must 
treat  this  as  conclusive  upon  that  point. 

(3)  As  to  the  penalty  for  lack  of  due  care  and  discre- 
tion, it  appears  there  was  a  rise  in  the  carpet  and  rug 
market  between  the  date  of  the  administrator's  sale  of 
decedent's  merchandise  and  the  subsequent  sale  of  these 
goods  by  the  purchasers  thereof ;  albeit  there  is  force  in 
appellant's  contention  that,  in  the  exercise  of  common 
skill,  prudence  and  caution,  the  administrator  ought  to 
have  held  the  goods,  so  as  to  take  advantage  of  this  rise, 
yet  we  cannot  say  reversible  error  was  committed  when 
the  court  below  failed  to  make  a  surcharge  upon  that 
theory.  The  auditing  judge  notes,  as  a  reason  for  the 
early  sale,  that  it  relieved  decedent's  estate  from  the  ob- 
ligation to  pay  rent,  it  being  made  "part  of  the  terms  of 

the  sale that  the  purchasers  would  have  to  pay  the 

rent" ;  and  we  find  no  request  upon  the  record  that  ac- 
countant be  found  guilty  of  negligence  or  surcharged 
because  he  sold  the  goods  at  too  early  a  date.  Ordi- 
narily, trustees,  administrators  and  like  fiduciaries,  are 
not  liable  beyond  what  they  actually  receive,  except  in 
cases  of  fraud  or  gross  carelessness  (Calhoun's  Est.,  6 
Watts  185;  Pahnestock's  App.,  104  Pa.  46;  Semple's 
Est,  189  Pa.  385,  390;  Skeer's  Est.,  236  Pa.  404,  410), 
and  here  the  findings  negative  such  misconduct ;  but,  on 
the  peculiar  facts  at  bar,  because  accountant  failed  to 
exercise  common  care,  prudence  and  caution  in  dispos- 
ing of  decedent's  property,  the  court  below  surcharges 
him  with  what  it  finds  to  be  the  full  value  thereof  on  the 
day  of  the  administrator's  sale. .  In  the  absence  of  a  find- 
ing of  gross  negligence  in  selling  when  accountant  did, 
or  of  fraudulent  participation  by  him  in  the  subsequent 
sale  of  the  property  in  question,  appellant  cannot  prop- 
erly complain  of  the  amount  of  the  surcharge. 

(4)  On  the  subject  of  valuation,  after  reading  the  tes- 
VOL.  CCLXI — 35 
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timony  we  are  unable  to  agree  with  appellant's  conten- 
tion that  there  is  no  evidence  to  justify  the  value  found 
by  the  auditing  judge.  Furthermore,  the  admitted  rise 
in  the  market  may  well  explain  the  larger  amount  sub- 
sequently realized  from  the  same  merchandise;  and 
hence  this  later  price  by  no  means  either  demonstrates 
or  sheds  controlling  light  upon  the  question  of  value  at 
the  time  of  the  administrator's  sale. 

(5)  Finally,  the  appraisal  value  is  not  conclusive 
(Reese's  App.,  116  Pa.  272,  274;  Semple's  Est.,  189 
Pa.  385,  393) ;  therefore,  on  the  findings  and  evidence 
in  this  case,  we  cannot  say  the  court  below  should  have 
adopted  it  rather  than  the  figures  which  the  auditing 
judge  determined  upon  as  the  amount,  or  price,  which 
should  have  been  secured  by  the  exercise  of  proper  dili- 
gence on  the  part  of  the  administrator. 

An  appeal  has  been  filed  by  the  Trorlicht-Duncker  Car- 
pet Company,  another  creditor,  at  No.  15,  January  Term, 
1918;  there  is  a  stipulation  of  record  that  the  judg- 
ment here  entered  shall  apply  to  this  other  case ;  and  it 
is  accordingly  so  ordered. 

We  find  no  reversible  error  presented  by  the  assign- 
ments ;  they  are  all  overruled,  and  the  decree  of  the  court 
below  is  affirmed  at  the  cost  of  appellant. 


Gaskill  V.  Pittsburgh  Life  &  Trust  Company,  Ap- 
pellant 

Insurance — Life  insurance — Payment  of  premium  affer  date  due 
— Acceptance — Declaration  of  forfeiture — Contract — Rescission — 
Improper  rescission — Cancellaiion — Waiver-r-Action  for  premium 
paid — Measure  of  damages — Value  of  insurance  furnished. 

1.  One  holding  a  policy  in  an  insurance  company  which  wrong- 
fully revokes  the  policy  may  elect  whether  to  enforce  the  contract 
or  treat  it  as  rescinded  and  recover  for  the  breach,  and  if  he  takes 
the  latter  course  he  may  recover  back  the  full  amount  of  the  pre- 
miums paid  thereon  with  interest,  withourt  deduction  for  the  protec- 
tion afforded  the  assured  while  the  policy*  was  in  effect. 
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2.  In  an  action  by  a  policy  holder  against  a  life  insurance  com* 
pany  for  the  recovery  of  premiums  paid  on  a  policy,  it  api)eared 
that  plaintiff,  had  for  a  period  of  eighteen  years,  paid  premiums 
regularly  as  they  fell  due;  that  thereafter  on  a  date  on  which  a 
premium  fell  due  he  paid  part  of  such  premium  and  for  the  bal- 
ance gave  a  note  payable  on  March  15th,  providing  in  such  note 
that  "if  not  paid  at  maturity,  all  claims  to  further  insurance,  and 
all  benefits  whatever,  which  full  payment  in  cash  could  have  se- 
cured, shall  immediately  become  void  and  be  forfeited" ;  that  plain- 
tiff did  not  give  his  check  in  payment  of  such  note  until  March 
17th;  that  defendant  received  and  deposited  the  check,  and  on 
March  20th  it  was  duly  paid;  that  the  following  day  plaintiff  rc' 
ceived  a  letter  from  the  defendant  stating  that  "the  policy  has 
lapsed  for  nonpayment  of  this  note  when  due,"  and  "we  have 
credited  your  remittance  in  suspense,"  and  "before  we  can  consider 
reinstatement  of  [the  policy]  it  will  be  necessary  for  you  to  fill  out, 
sign  and  return  enclosed  self-health  certificate."  Plaintiff  com- 
plied with  this  request  and  three  days  later  defendant  notified  him 
that  the  certificate  was  not  sufficient  and  directed  him  to  submit 
himself  for  an  examination  by  two  designated  physicians.  After 
such  examination  plaintiff  mailed  the  required  certificate  to  de- 
fendant and  on  April  6th  was  informed  that  it  was  not  approved 
and  that  the  policy  was  cancelled,  although  defendant  neither  then 
nor  subsequently  gave  any  reason  for  its  disapproval.  Held,  the 
question  whether  defendant  had  waived  the  right  of  forfeiture 
which  it  possessed  by  virtue  of  the  policy  was  for  the  jury  and  a 
judgment  on  a  verdict  for  the  plaintiff,  for  the  full  amount  of 
premiums  paid  to  defendant  and  interest,  was  sustained. 

3.  In  such  case  had  defendant  really  desired  to  stand  upon  its 
legal  rights  under  the  policy  and  note,  it  should  have  promptly  re- 
turned plaintiff's  check  with  a  notification  that  the  policy  bad 
lapsed,  and  it  then  might  have  negotiated  for  a  reinstatement  of  the 
policy  in  its  own  time  and  way. 

Argued  May  8,  1918.  Appeal,  No.  145,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  Crawford  Co.,  May 
T.  1916,  No.  18,  on  verdict  for  plaintifif  in  case  of  William 
n.  Gaskill  V.  Pittsburgh  Life  &  Trust  Company.  Be- 
fore Brown,  C.  J.,  Stbwaet,  Moschziskbe,  Prazbr  and 
Walling,  JJ.    Affirmed. 

Assumpsit  brought,  after  alleged  improper  cancella- 
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tion  of  life  insurance  policy,  for  recovery  of  premiums 
paid.     Before  Reiber,  P.  J.,  specially  presiding. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiff  for  f  6,815.46  and  judgment  there- 
on.   Defendant  appealed. 

Error  assigned,  among  others,  was  in  refusing  defend- 
ant's motion  for  judgment  n.  o.  v. 

Frank  Emng,  with  him  J.  A.  Northam,  for  appellant. 
— The  policy  automatically  lai)sed  on  nonpayment  of  the 
note  on  the  date  it  was  due:  Seeley  v.  Union  Central 
Life  Ins.  Co.,  10  Pa.  Superior  Ct.  270. 

A  request  subsequently  made  by  the  company  for  the 
payment  of  the  note  is  not  a  waiver  of  the  forfeiture  nor 
is  the  retention  of  the  note  a  waiver :  Ressler  v.  Mutual 
Fidelity  Life  Ins.  Co.,  110  Tenn.  410;  Iowa  Life  Ins.  Co. 
V.  Lewis,  187  U.  S.  335. 

Defendant's  letter  stating  that  plaintiflPs  check  would 
be  held  "in  suspense"  was  clear  notice  that  the  company 
did  not  intend  to  accept  the  check  unqualifiedly.  The 
company  had  a  perfect  right  to  accept  a  payment  on  the 
note  and  place  it  in  suspense  awaiting  a  certificate  of 
health,  and  such  acceptance  is  not  a  waiver  of  the  for- 
feiture :  Ronald  v.  Mutual  Reserve  Fund  Life  Associa- 
tion, 132  N.  Y.  378;  Servoss  v.  Vt^estern  Mutual  Aid  So- 
ciety, 67  Iowa  86 ;  Bowlin  v.  Sovereign  Camp  Woodmen 
of  the  World,  82  Minn.  411 ;  New  York  Life  Ins.  Co.  v. 
Scott,  23  Tex.  Civ.  App.  541 ;  McQuillan  v.  Mutual  Re- 
serve Fund  Life  Association,  112  Wis.  665. 

The  true  measure  of  damages  in  case  of  improper  can- 
cellation of  policy  is  the  present  net  value  of  the  policy, 
or  some  other  measure  which  takes  into  consideration 
the  value  of  the  insurance  already  furnished :  Common- 
wealth V.  American  Life  Ins.  Co.,  162  Pa.  586 ;  Day  v. 
Connecticut  General  Life  Ins.  Co.,  45  Conn.  480 ;  Brook- 
lyn Life  Ins.  Co.  v.  Week,  9  111.  App.  358;  Peoples  v. 
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Security  Life  Ins.  &  Annuity  Co.,  78  N.  Y.  114;  Speer  v. 
PhcBnix  Mut.  Life  Ins.  Co.,  36  Hun.  322. 

Frank  J,  Thomas,  for  appellee. — The  acceptance  of 
plaintiff's  check  by  defendant  with  knowledge  of  all  the 
facts  and  failure  to  return  the  check  or  the  proceeds 
promptly,  operated  as  a  waiver  of  defendant's  right  of 
forfeiture:  Lantz  v.  Vermont  Life  Insurance  Co.,  139 
Pa.  546;  Mills  v.  Penna.  Mut.  L.  S.  Ins.  Co.,  57  Pa.  Su- 
perior Ct.  483;  Ins.  Co.  v.  Slockbower,  26  Pa.  199;  El- 
liott V.  Lycoming  County  Mut.  Ins.  Co.,  66  Pa.  22; 
Phoenix  Life  Ins.  Co.  v.  Raddin,  120  U.  S.  183. 

After  a  wrongful  rescission  of  the  policy  by  the  de- 
fendant plaintiff  had  the  right  to  elect  to  treat  the  con- 
tract as  rescinded  and  recover  the  full  amount  of  the 
premiums  paid  with  interest :  American  Life  Ins.  Co.  v. 
McAden,  109  Pa.  399 ;  Titlow  v.  Reliance  Life  Ins.  Co., 
246  Pa.  503;  Kerns  v.  Prudential  Ins.  Co.,  11  Pa.  Su- 
perior Ct.  209;  Helme  v.  Philadelphia  Lif'  Ins.  Co.,  61 
Pa.  107;  Ellis  v.  Alta  Friendly  Society,  16  Pa.  Superior 
Ct.  607. 

Opinion  by  Mr.  Justice  Moschziskbb,  June  3,  1918 : 
In  1896,  plaintiff  insured  his  life  with  a  company 
whose  business  was  later  formally  taken  over  by  the 
defendant  corporation,  which  assumed  liability  under 
the  policy  here  in  question.  All  premiums  were  paid  by 
plaintiff  as  they  fell  due,  until  December  15, 1914,  when 
he  provided  for  one  amounting  to  |217.50  by  payment  of 
$100,  and  delivery  to  defendant  of  two  notes,  the  first 
for  f  67.50,  at  two  months,  and  a  second  for  f 50,  payable 
March  15,  1915.  The  larger  of  these  obligations  was 
met  when  due,  but  the  other  was  overlooked  until  March 
17, 1915,  upon  which  date  plaintiff  sent  his  check  for  $51 
to  defendant,  in  payment  of  the  f 50  note  with  interest ; 
the  latter  received  and  deposited  the  check  in  bank,  and, 
on  March  20,  1915,  it  was  duly  paid.  The  next  day 
plaintiff  received  a  letter  from  defendant,  saying,  'We 
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regret  to  state  that  the  policy  has  lapsed  for  nonpayment 
of  this  note  when  due."  The  letter  further  states,  **We 
have  credited  your  remittance  in  suspense,"  and  sug- 
gests that,  '^before  we  can  consider  reinstatement  of 

[the  policy],  it  will  be  necessary  for  you  to  fill 

out,  sign  and  return  the  enclosed  self -health  certificate." 
On  March  22,  1915,  this  certificate  was  signed  and  re- 
turned to  defendant,  who,,three  days  later,  advised  plain- 
tiff it  was  insufficient,  asking  that  he  cause  himself  to  be 
examined  by  either  of  two  designated  physicians.  This 
latter  request  was  complied  with,  and  plaintiff  mailed 
the  required  certificate  of  such  examination  to  defend- 
ant, who  acknowledged  receipt  thereof  on  April  6, 1915, 
but  stated  it  was  not  approved.  Neither  at  this  time, 
nor  in  its  affidavit  of  defense,  nor  in  the  evidence  at  trial, 
has  defendant  given  any  reason  for  its  refusal  to  accept 
these  health  certificates ;  so  far  as  the  record  shows,  the 
company  simply  declined  to  approve  them,  and  advised 
plaintiff  his  insurance  stood  cancelled.  No  attempt  was 
made  to  return  the  check  for  $51,  or  the  amount  thereof, 
until  May  20, 1915,  when  defendant  sent  plaintiff  $50.62, 
which  the  latter  declined  to  receive.  The  $50  note  was 
never  returned,  and,  in  several  letters,  defendant  took 
the  position  that  the  policy  was  no  longer  in  force. 
March  3,  1916,  plaintiff  brought  suit  for  all  premiums 
paid  by  him  with  interest;  a  verdict  was  rendered  for 
plaintiff,  upon  which  judgment  was  entered  against  de- 
fendant, and  the  latter  has  appealed. 

One  of  the  conditions  of  the  contract  of  insurance  here 
involved  is  "that,  if  any  payment  on  this  policy  be  not 
made  when  due,  this  policy  shall  lapse  and  shall  be  ipso 
facto  null  and  void" ;  another  provision  states  that,  after 
the  first  premium,  one  month's  gi^ace  shall  be  allowed 
upon  written  request,  but  "not  otherwise."  The  pre- 
mium note  due  March  15,  1915,  and  which  plaintiff  did 
not  pay  until  two  days  thereafter,  contains  this  provi- 
sion :  "If  the  said  note  is  not  paid  at  maturity,  all  claims 
to  further  insurance,  and  all  benefits  whatever.  whicL 
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full  payment  in  cash  would  have  secured,  shall  immedi- 
ately become  void  and  become  forfeited."  Defendant 
stands  upon  what  it  contends  to  be  its  strict  legal  rights, 
and  asserts  a  forfeiture  under  the  above  quoted  terms  of 
the  policy  and  note.  On  the  other  hand,  plaintiff  con- 
tends that  defendant  by  its  conduct  waived  such  rights 
of  forfeiture,  and,  subsequently,  without  warrant  of  law, 
cancelled  its  policy.  The  issues  as  to  this  waiver  were 
duly  submitted  to  the  jury  and  found  against  defendant ; 
the  verdict  was  sustained  by  the  court  below,  and  we  are 
not  convinced  of  any  suf9cient  reason  for  reversing  the 
judgment  entered  thereon. 

Had  defendant  really  desired  to  stand  upon  its  legal 
rights  under  the  policy  and  note,  it  should  have  promptly 
returned  plaintiff's  check,  with  a  notification  that  the 
policy  had  lapsed ;  then  it  might  have  negotiated  for  a 
reinstatement  of  the  policy  in  its  own  time  and  way. 
Instead  of  pursuing  this  course,  however,  the  insurance 
company  cashed  the  check,  stating  to  plaintiff  that  the 
amount  thereof  had  been  credited  "in  suspense/'  and 
suggesting  that  plaintiff  furnish  a  health  certificate. 
There  is  nothing  in  the  letter  then  addressed  to  plaintiff 
showing  what  the  phrase  "in  suspense"  means,  nor  is 
there  any  evidence  that  plaintiff  understood  its  mean- 
ing; moreover,  the  policy  provides  for  no  such  proce- 
dure, nor  does  it  contain  any  provision  in  relation  to  the 
health  certificates  demanded  by  defendant.  When  de- 
fendant received  and  collected  plaintiff's  check,  retain- 
ing the  cash  therefrom,  it  knew  all  the  facts  with  ref- 
erence to  his  two  days'  default  on  the  premium  note, 
and  also  that  this  check  was  sent  in  payment  thereof. 
Under  ordinary  rules  of  law,  when  the  insurance  com- 
pany cashed  the  check,  the  note  was  paid,  and,  with  this 
latter  obligation  thus  discharged,  defendant  could  not 
hold  plaintiff's  money  and  maintain  its  position  that  the 
policy  had  lapsed  through  nonpayment  of  premium ;  at 
least,  under  all  the  circumstances  at  bar,  there  was  a 
question  whether  or  not  defendant  had  waived  its  right 
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of  forfeiture,  and  this  was  properly  submitted  to^the 
jury.  Since  we  see  no  reason  to  disturb  the  verdict  ren- 
dered in  favor  of  plaintiff,  in  our  future  consideration  of 
this  case  we  must  take  it  as  an  established  fact  that  the 
policy  was  declared  at  an  end  by  defendant  after  what 
was  equivalent  to  a  prompt  and  full  payment  of  pre- 
miums due;  hence,  such  cancellation  was  unwarranted 
inlaw. 

The  remaining  question  concerns  the  measure  of  dam- 
ages ;  in  cases  of  the  character  of  the  one  before  us,  the 
rule  upon  this  subject  is  not  uniform  throughout  the 
United  States  (14  R.  C.  L.  1014),  but  seems  well  settled 
in  Pennsylvania.  American  Life  Ins.  Co.  v.  McAden, 
109  Pa.  399,  is  a  case  where,  because  a  premium  was  not 
paid  on  the  due  date,  the  company  declared  a  policy  of 
life  insurance  at  an  end,  and  the  assured,  alleging  an  un- 
lawful forfeiture,  instituted  suit  to  regain  the  premiums 
theretofore  paid.  A  full  recovery  was  allowed,  on  the 
theory  that,  the  company  having  unlawfully  declared  the 
policy  terminated,  plaintiffs  might  "take  the  defendants 
at  their  word,  treat  the  contract  as  rescinded,  and  re- 
cover back  the  premiums  paid,  as  so  much  money  had 
and  received  for  their  use."  We  there  say  (pp.  404-5)  : 
"Rescission  or  avoidance,  properly  so-called,  annihilates 
the  contract,  and  puts  the  parties  in  the  same  position 
as  if  it  had  never  existed ;  and  notice  that  a  party  will 
not  perform  his  contract  has  the  same  effect  as  a  breach.'' 
After  this  we  add :  "It  is  of  no  consequence  that  the  pay. 
ment  of  the  premiums  was  voluntary,  upon  a  valid  obli- 
gation of  the  plaintiff  to  discharge  a  debt  which  [he] 

owed,  and  which  defendant  had  a  right  to  receive; 

the  action  is  not  founded  in  any  fraud  or  failure  in  the 
original  contract,  but  on  a  rescission  of  it  through  the 
subsequent  refusal  of  the  defendant  to  i)erform  it.'' 
Moreover,  although  there,  as  here,  the  contention  was 
made  that,  for  several  years,  the  assured  had  enjoyed  the 
protection  of  the  policy  and  should  have  their  right  of 
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recovery  reduced  accordingly,  after  due  consideration, 
we  expressly  refused  so  to  rule. 

American  Life  Ins.  Co.  v.  McAden,  supra,  was  later 
followed  and  approved  in  Titlow  v.  Reliance  Life  Ins. 
Co.,  246  Pa.  503,  under  like  circumstances  of  default  in 
payment  of  premium.  It  is  true  that  in  the  Titlow  case 
the  contract  of  insurance  had  no  express  provision  for 
forfeiture;  also  that  Ins.  Co.  v.  McAden  was  treated  by 
us  as  though  the  policy  there  involved  contained  no  such 
provision.  In  neither  of  these  cases,  however,  was  the 
suit*  upon  the  policy  of  insurance;  on  the  contrary,  in 
each  instance  the  cause  of  action  was  expressly  based 
upon  an  alleged  unlawful  rescission  of  such  contract. 
Therefore,  so  far  as  the  measure  of  damages  is  con- 
cerned, both  are  on  a  parallel  with  the  case  at  bar.  In 
other  words,  in  the  cited  cases,  defendant  had  no  re- 
served contractual  right  of  forfeiture,  while  here  such 
right,  though  existing,  was  waived ;  but  there,  as  here, 
the  suit  was  to  recover  premiums  on  a  count  for  money 
had  and  received,  and  the  rescission  of  the  contract  by 
the  insurance  company  was  determined  to  be  unwar- 
ranted. These  facts  make  all  three  cases  parallel  on 
the  question  of  the  measure  of  damages.  Also  see 
opinion  by  Rice,  P.  J.,  in  Kerns  v.  Prudential  Ins.  Co., 
11  Pa..Sui)erior  Ct.  209,  where  it  is  held  that,  upon  an 
unlawful  forfeiture  of  a  poligy  of  insurance,  "the  in- 
sured may  treat  the  contract  as  rescinded  and  recover 
back  the  premiums  already  paid,  with  interest" ;  and  19 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  p.  98,  where  the  rule 
is  stated  thus:  "One  holding  a  policy  in  a  company 
which  wrongfully  revokes  the  policy,  may  elect  whether 
to  enforce  the  contract  or  treat  it  as  rescinded  and  re- 
cover for  the  breach ;  and,  if  he  takes  the  latter  course, 
it  has  been  held  that  he  may  recover  back  the  full  amount 
of  the  premiums  paid  thereon,  with  interest." 

On  the  whole,  the  case  at  bar  was  well  tried,  and  the 
assignments  show  no  reversible  error;  accordingly,  they 
are  all  overruled  and  the  judgment  is  affirmed. 
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Bone,  to  use,  v.  Detroit  National  Fire  Insurance 

Company, 

Insurance — Fire  insurance — Conditions — Alleged  breach — Loca- 
tion of  gasoline  tank  and  automobiles — Words  and  phrases — "Prem- 
ises"— Restriction  against  change  of  possession — Levy  by  sheriff  be- 
fore fire — Case  for  jury — Evidence — Offers  for  property — Bebuttal 
as  to  market  value, 

1.  Where  the  tenns  of  an  insurance  policy  are  capable  of  two 
meanings,  or  the  true  meaning  is  left  in  doubt,  the  law  favors  such 
construction  as  will  protect  the  assured  and  does  not  lend  a  willing 
ear  to  an  interpretation  that  will  avoid  the  policy. 

2.  The  term  ^^remises"  in  a  policy  insuring  against  fire  a  ''build- 
ing occupied  as  a  hotel,"  does  not  include  the  farm  land  upon  which 
the  hotel  is  situate,  so  as  to  make  restrictive  provisions  of  the  policy 
applicable  thereto. 

3.  In  an  action  on  a  fire  insurance  policy  upon  a  building  ''occu- 
pied as  a  hotel/'  and  its  contents,  it  appeared  that  a  rider  attached 
to  the  policy  headed  "dwelling  and  bam  form,'*  provided  "not  to 

exceed  fifty  gallons  of  gasoline shall  be  kept  on  the  premises 

to  be  contained  in  an  air-tight  metal  tank,  stored  under- 
ground   All  gasoline  shall  be  conveyed  to  building  by  a  re- 
turn drain  pump.''  The  rider  also  provided  that  not  more  than 
one  auto  should  be  kept  on  the  premises.  Defendant  contended 
that  such  provisions  were  violated  by  keeping  more  than  100  gal- 
lons of  gasoline  in  a  tank,  above  ground,  located  200  feet  from  the 
insured  building  and  by  keeping  two  automobiles  in  the  bam  400 
feet  from  the  insured  building.  Held,  (1)  the  risk  assumed  was 
the  hotel  and  the  word  "premises"  referred  to  the  hotel  building 
and  not  the  land,  and  (2)  the  provision  relating  to  the  gasoline 
and  automobiles  was  intended  to  refer  to  the  barn,  in  case  one  was 
insured,  and  the  rider  being  general  and  no  bam  being  insured, 
such  clause  was  inoperative,  and  (3)  the  court  correctly  charged 
that  the  presence  of  the  tank  and  automobiles  did  not  constitute 
a  breach  of  the  policy. 

4.  In  such  case  where  the  policy  provided  that  "the  entire  policy 

shall  be  void if  any  change,  other  than  by  the  death  of 

the  insured,  take  place  in  the  interest  (except  change  of  occupancy 

without  increase  of  hazard),  title,  or  possession whether  by 

legal  process  or  judgment  or  by  voluntary  act  of  the  insured,  or 
otherwise,"  and  it  appeared  that  plaintiff,  who  was  the  owner  of  the 
property  had  rented  it  to  his  son,  and  the  latter's  business  partner 


Digitized  by  VjOOQ IC 


BONE,  to  use,  v.  DETROIT  NAT.  FIBE  INS.  CO.  555 
1918.]  Syllabus — ^Arguments, 

was  in  possession  at  the  time  of  the  fbe,  and  several  executions  on 
judgments  against  plaintiff  were  levied  on  the  property  by  the 
sheriff  a  few  hours  before  the  £bre,  but  lessee's  partner  remained  in 
possession,  the  jury's  finding  that  there  had  been  no  change  of 
possession  was  warranted  by  the  evidence  and  will  be  sustained. 

5.  A  fieri  facias  is  not  such  a  writ  as,  ex  necessitate,  would  im- 
mediately oust  the  tenants  from  their  i>os8ession  or  right  of  posses- 
sion. 

6.  In  such  case  where  plaintiff  gave  evidence  as  to  offers  he 
had  for  the  insured  property,  the  effect  thereof  was  to  prove  market 
value,  and  defendant  was  therefore  properly  permitted  to  adduce 
evidence  of  the  market  value  of  the  property. 

Argued  May  8,  1918.  Appeals,  Nos.  81  and  82,  Jan. 
T.,  1918,  by  plaintiff  and  defendant,  from  judgment  of 
C.  P.  Crawford  Co.,  Sept.  T.,  1916,  No.  96,  on  verdict  for 
plaintiff  in  ease  of  Max  Bone  and  Max  Bone,  Use  of  D. 
E.  Kelley,  Trustee,  v.  Detroit  National  Fire  Insurance 
Company  of  Detroit,  Michigan.  Before  Brown,  C.  J., 
Stewart,  Moschzisker,  Prazer  and  Walling,  JJ.  Af- 
firmed. 

Assumpsit  on  a  fire  insurance  policy.  Before  Pra- 
THBR,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiff  for  |1,697.25  and  judgment  there- 
on.   Defendant  appealed. 

Errors  assigned^  among  others,  were  the  charge  of  tho 
court,  various  rulings  on  evidence  and  in  refusing  de- 
fendant's motion  for  judgment  non  obstante  veredicto. 

Frcmk  J.  Thomas,  for  Detroit  National  Fire  Insuranc(» 
Company. — The  presence  of  the  gasoline  tank  constitut- 
ed a  breach  of  the  condition  of  the  policy:  Lancaster 
Fire  Insurance  Co.  v.  Lenheim  &  Co.,  89  Pa.  497;  Bir- 
mingham Fire  Insurance  Co.  v.  Kroegher,  83  Pa.  64; 
Hutton  V.  Patrons  Mut.  Fire  Insurance  Co.  of  So.  Penna., 
191  Pa.  369. 

The  levy  of  the  sheriff  operated  as  a  change  of  posses- 
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sion  in  breach  of  the  policy :  Insurance  Co.  v.  O'Maley, 
82  Pa.  400 ;  Bronson  v.  New  York  Fire  Insurance  Co., 
19  L.  R.  A.  643 ;  Carey  v.  German  American  Insurance 
Co.,  84  Wis.  80;  Gottsman  v.  The  Pennsylvania  Insur- 
ance Co.,  56  Pa.  210;  Thomas  v.  Western  Insurance  Co. 
of  Pittsburgh,  5  Pa.  Superior  Ct.  383;  Schiavoni  v.  Du- 
buque Fire  and  Marine  Insurance  Co.,  48  Pa.  Superior 
Ct.  252. 

Albert  L.  Thomas,  for  Max  Bone. — ^If  the  language  in 
any  part  of  an  insurance  policy  is  susceptible  of  two  con- 
structions, that  one  should  be  adopted  which  will  in- 
demnify the  assured :  Teutonia  Fire  Ins.  Co.  v.  Mund, 
102  Pa.  89 ;  Weisberger  v.  Western  Reserve  Insurance 
Co.  of  Ohio,  250  Pa.  155;  Bingell  v.  Royal  Insurance 
Co.,  240  Pa.  412;  Graybill  v.  Penn  Township  Mutual 
Fire  Insurance  Association  of  Lancaster  Co.,  170  Pa.  75. 

The  word  "premises,"  as  used  in  the  policy  meant  sim- 
ply the  hotel:  McKeesport  Machine  Co.  v.  The  Ben 
Franklin  Insurance  Co.,  173  Pa.  53;  Central  Market 
Street  Co.  v.  North  British,  Etc.,  Insurance  Co.  of  Lon- 
don and  Edinburgh,  245  Pa.  272;  The  Northwestern 
Mutual  Life  Ins.  Co.  V.  The  German  Fire  Ins.  Co.,  40  Wis. 
446 ;  Carlan  v.  Western  Assurance  Company  of  Toronto, 
Canada,  57  Md.  515 ;  Sperry  v.  Insurance  Company  of 
North  America,  22  Fed.  Repr.  516 ;  Marcello  v.  Concor- 
dia Fire  Ins.  Co.,  234  Pa.  31 ;  Farmers'  Mutual  Insur- 
ance Co.  of  Lancaster  v.  Graybill,  74  Pa.  17;  Weiss  v. 
American  Fire  Ins.  Co.,  148  Pa.  349 ;  Stainer  v.  Royal 
Insurance  Co.  of  Liverpool,  13  Pa.  Superior  Ct.  25. 

Opinion  by  Mr.  Justice  Moschziskbe,  June  3, 1918 : 
The  present  suit  was  instituted  upon  two  policies  of 
insurance  issued  by  defendant  company,  in  certain  pro- 
portions, upon  "the  four-story,  frame,  slate-roofed  build- 
ing occupied  as  a  hotel,  on  Main  street, Cambridge 

Springs,  Pa.,"  and  the  "goods"  contained  therein. 
Plaintiflf,  owner  of  the  property  in  question,  rented  it  to 
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his  son,  Joe  Bone;  the  latter  had  as  a  business  partner, 
in  the  possession  and  management  of  the  hotel,  one  J.  M. 
Manheimer.  This  hotel  was  located  upon  a  forty-acre 
tract  of  land ;  and,  400  feet  distant  from  the  site  of  the 
irisured  building,  there  was  a  barn,  where  Bone  &  Man- 
heimer kept  two  automobiles,  employed  in  the  conduct 
of  their  business;  a  gasoline  tank,  with  a  capacity  of 
400  gallons,  was  located  about  midway  between  the  barn 
and  hotel ;  gasoline  therefrom  was  used  to  supply  these 
automobiles,  and,  from  time  to  time,  small  quantities 
were  taken  to  the  hotel  building;  but  neither  the  loca- 
tion of  the  tank  nor  this  use  of  its  contents  was  in  any 
way  connected  with  the  fire  which  caused  the  loss.  Sev- 
eral judgments  were  entered  against  plaintiff,  and,  Au- 
gust 9,  1915,  executions  were  placed  in  the  hands  of  the 
sheriff,  who,  August  10,  1915,  levied  upon  the  insured 
premises  and  personal  property;  within  a  few  hours 
thereafter,  a  fire  was  discovered  in  the  linen  closet  on  the 
third  floor  of  the  hotel,  which  resulted  in  the  destruction 
of  the  building  and  part  of  its  furnishings. 

Plaintiff  recovered  a  verdict,  upon  which  judgment 
was  entered;  both  sides  have  appealed.  Defendant's 
paper-book  shows  but  three  "questions  involved" ;  all  of 
these  relate  to  alleged  breaches  of  warranties,  any  one  of 
which,  appellant  claims,  is  sufficient  to  avoid  the  con- 
tracts in  suit. 

The  premises  insured  are  described  in  the  policies  as 
hereinbefore  stated.  In  an  attached  printed  rider, 
marked  "dwelling  and  barn  form,"  the  following  clause, 
among  others,  appears :  "Not  to  exceed  fifty  gallons  of 

gasoline shall  be  kept  on  the  premises, to  be 

contained  in  an  air-tight  metal  tank,  stored  under- 
ground and  located  at  least  five  feet  from  any  building 
herein  insured.  All  gasoline  shall  be  conveyed  to  build- 
ing by  means  of  a  return  draining  pump."  Defendant 
contends  the  provision  just  quoted  was  violated  by 
'keeping  more  than  100  gallons  of  gasoline  in  a  tank, 


Digitized  by  VjOOQ IC 


558  BONE,  to  use,  v.  DETROIT  NAT.  FIRE  INS.  CO. 

Opinion  of  the  Court.  [261  Pa. 

above  ground,  located  200  feet  from  the  insured  build- 
ing.'' 

The  above-mentioned  rider  also  contains  a  stipulation 
that  "not  more  than  one  automobile  using  gasoline  shall 
be  stored  or  kept  on  the  premises" ;  and  defendant  con- 
tends this  was  violated  by  keeping  two  such  automobiles 
in  the  bam,  400  feet  from  the  insured  building. 

In  disposing  of  the  points  to  which  we  have  just  called 
attention,   the  learned  court  below   correctly  states: 
"Where  the  terms  of  a  policy  are  capable  of  two  mean- 
ings, or  the  true  meaning  is  left  in  doubt,  the  law  favors 
such   construction. ....  .as    will   protect   the   insured, 

and  does  not  lend  a  willing  ear  to  an  interpreta- 
tion that  will  avoid  the  policy Cases  might  be 

multiplied  in  favor  of  the  construction  that  [the  term] 
^premises,'  as  used  in  the  policy,  does  not  include  the 
land  included  in  the  farm  upon  which  the  hotel  stood. 

To  adopt  the  contention  of defendant  that 

the  automobiles  and  gasoline  tank were  on  the 

^[insured]  premises,'  would  be  to  hold  that  any  point  on 
the  forty-acre  farm  operated  with  the  hotel  would  be  on 

the  'premises,'  within  the  meaning  of  the  policy 

If  the  insurance  company  intended  the  'premises'  to  in- 
clude a  distance  of  200  to  400  feet  from  the  hotel,  it  could 
very  easily  have  said  so,  and  very  likely  would  have  done 

so The  fact  that  the  stipulations  concerning  the 

tank  and  automobiles  appear  in  the  rider,  which  is  a 
printed  form  intended  for  'dwelling  and  barn,'  and  so 
specifies,  accounts  in  our  judgment  for  the  stipulation 
as  to  automobiles;  naturally,  an  automobile  would  be 

stored  or  kept  in  or  about  a  barn,  and  not in  or 

about  an  hotel." 

We  concur  with  the  construction  put  upon  the  policies 
by  the  court  below,  and  agree  with  what  is  said  in  plain- 
tiffs paper-book,  viz :  "The  risk  assumed  was  the  hotel ; 
that  is  the  only  thing  described,  and,  when  this  word 
'premises'  is  used  in  the  policy,  it  refers  to  the  hotel 
building,  not  the  land.     No  gasoline  was  kept  in  the 
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hotel  building,  and  it  is  clear  that  the  demands  of  the 
hotel  for  gasoline  were  not  such  as  to  require  a  storage 
tank  underground  and  that  the  gasoline  be  'conveyed  to 
the  building  by  means  of  a  return  draining  pump.'  This 
[provision]  referred  to,  and  was  intended  to  refer  to,  . 
the  bam,  in  case  one  was  insured ;  the  rider  is  general, 
and,  no  barn  being  insured ,  that  clause  is  inopera- 
tive" in  the  present  instance :  Grandin  v.  Rochester  Ger- 
man Ins.  Co.,  107  Pa.  26, 37. 

While,  owing  to  differences  in  the  facts  involved,  no 
authority  is  called  to  our  attention  which  precisely  rules 
the  case  at  bar,  yet  the  follo\ving  may  be  cited  as  con- 
sistent with,  and  to  some  degree  supporting,  the  conclu- 
sions reached  on  the  points  which  we  have  been  discuss- 
ing: Allemania  Fire  Ins.  Co.  v.  Pittsburgh  Exposition 
Society,  8  Sadler  424,  443;  Teutonia  Fire  Ins.  Co.  v. 
Mund,  102  Pa.  89,  93-4;  Central  Market  Street  Co.  v. 
North  British  &  M.  Ins.  Co.,  245  Pa.  272, 276;  Fireman's 
Fund  Ins.  Co.  v.  Shearman,  50  S.  W.  Repr.  598,  599; 
Carlin  v.  Western  Assurance  Co.,  57  Md.  515,  529 ;  N. 
W.  Mutual  Life  Ins.  Co.  v.  Germania  Fire  Ins.  Co.,  40 
Wis.  446,  452 ;  Sperry  v.  Ins.  Co.  of  N.  A.,  22  Fed.  516, 
517. 

The  last  question  involved  in  defendant's  appeal  re- 
lates to  the  condition  that  "this  entire  policy shall 

be  void if  any  change,  other  than  by  the  death  of 

the  insured,  take  place  in  the  interest  (except  change  of 
occupancy  without  increase  of  hazard),  title,  or  posses- 
sion of  the  subject  of  insurance, whether  by  legal 

process  or  judgment  or  by  voluntary  act  of  the  insured, 
or  otherwise."  Defendant  contends  that  the  levy  by  the 
sheriff  upon  the  insured  "premises"  and  "goods,"  in  con- 
nection with  what  was  done  by  the  officer  at  the  time, 
constitutes  such  a  change  of  possession  as  avoids  the 
policies. 

In  overruling  this  contention,  the  court  below  says: 
"As  to  change  of  possession,  when  the  facts  ai'e  in  dis- 
pute it  is a  question  for  the  jury.     It  is  undis- 
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pated  that  Manheimer  was  a  tenant  under  Max  Bone 
[plaintiff];  hiB  possessicm  was  the  possession  of  the 
owner.  The  jnrr  specially  found  that  Manheimar  re- 
mained in  possession  of  the  hotel  after  the  sheriff's  levy 
and  until  the  time  ot  the  fire,  as  tenant  We  think  this 
finding  is  sustained  by  the  evidence  and  settled  adT^isely 
to  defendant  company  its  contention  that  the  sheriff's 
conduct  amounted  to  a  dispossession  of  plaintiff's  ten- 
ants;  but,  if  the  finding  of  the  jury  on  this  pcant  were 
lacking  the  support  of  sufficient  evidence,  we  are  not 
prepared  to  assent  to  defendant's  contention  that  the 

sheriff's  levy would  effectuate  such  a  change  of 

possession  as  to  avoid  the  policy." 

We  agree  \inth  both  positions  taken  by  the  court  below. 
The  fact  found  by  the  jury,  that  at  least  one  of  plaintiff's 
tenants  continued  in  possession  of  the  insured  property 
after  the  sheriff  came  upon  the  premises,  subject,  of 
course,  to  the  latter's  levy,  prevents  the  application  of 
the  provision  of  the  contract,  as  to  change  of  possession, 
sought  to  be  enforced  by  defendant.  Then,  again,  a  fieri 
facias  is  not  such  a  writ  as,  ex  necessitate,  would  imme- 
diately oust  the  tenants  from  their  possession  or  right  of 
possession.  See  the  following  relevant,  if  not  ruling, 
authorities:  Commonwealth  Ins.  Co.  v.  Berger,  42  Pa. 
285,  292 ;  Collins  v.  London  Assurance  Corporation,  165 
Pa.  298,  306 ;  Marcello  v.  Concordia  Fire  Ins.  Co.,  234 
Pa.  31,  34  et  seq. ;  Stainer  v.  Royal  Ins.  Co.,  13  Pa.  Su- 
perior Ct.  25,  41. 

Plaintiff  is  dissatisfied  with  the  amount  of  the  ver- 
dict, and,  for  that  reason,  has  also  appealed,  alleging 
the  trial  judge  erred  when  he  admitted  certain  evidence 
as  to  the  market  value  of  the  insured  real  estate.  In 
disposing  of  this  complaint,  the  court  below  states: 
^'Our  reply does  not  depend  upon  any  refined  rea- 
soning as  to  whether,  under  the  terms  of  the  policy,  the 
market  value  of  the  property  insured  has  any  relaticMi  to 
the  amount  of  the  insurance  company's  liability;  it 
would  rather  dej)end  on  whether  the  plaintiff  had  not 
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made [such  value  relevant]  by  introducing  it  into 

the  case.  Suppose  plaintiff  had  relied  entirely  upon 
proof  of  market  value,  and  offered  no  evidence  as  to  cost 
of  reproducing  the  hotel,  it  certainly  would  not  be  con- 
tended that  defendant  could  not  accept  the  issue  of 

value relied   upon Plaintiff   having   relied 

upon  two  measures  of  value  as  fixing  defendant's  liabil- 
ity, defendant  could  meet  the  case  presented  only  by  of- 
fering like  evidence;  hence,  in  our  opinion,  defendant 
was  entitled  to  prove  market  value :  see  Morris  v.  Travis, 

7  S.  &  R.  220   [223] The  evidence  tendered  by 

plaintiff  was  as  to  offers  he  had  had  for  the  insured  prop- 
erty  ,  but  the  effect  was  to  prove  market  value. 

We  are  also  of  opinion,  the  bona  fides  of  such  offers 
being  a  proper  inquiry  for  the  jury,  that  defendant's  evi- 
dence as  to value  would  assist  the  jury  in  deter- 
mining whether  to  believe  such  offers  [to  buy  actually] 
had  been  made,  and,  if  so,  whether  they  were  in  good 
faith."  See  Hamilton  v.  Hastings,  172  Pa.  308,  317; 
and  opinion  by  Rice,  P.  J.,  in  Winters  v.  Schmitz,  36 
Pa.  Superior  Ct.  496,  505.  We  may  add,  there  is  no 
specification  of  error  attacking  the  manner  in  which  the 
measure  of  damages  was  submitted  to  the  jury,  the  sole 
complaint  being  as  to  the  admission  of  testimony. 

Under  the  circumstances  attending  the  trial  of  this 
case,  we  see  no  reversible  error  in  the  rulings  called  to 
our  attention  by  plaintiffs  assignment;  and,  since  we 
have  stated  already  a  like  view  regarding  defendant's  as- 
signments, they  are  alt  overruled. 

The  judgment  is  afllrmed. 


Weber's  Estate. 

WiXU — Bequests  of  "business — Bights  and  liabilities  of  hgatees 
— Construction — Intention, 

A  testatrix  having  five  sons  and  two  daughters  directed  that 
three  sons  (naming  them),  continue  the  manufacturing  business 

Vol.  cclxt— 36 
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owned  by  the  testatrix  in  the  factory  also  owned  by  her;  that  they 
should  pay  rent  therefor  to  the  other  children  as  long  as  th^  con- 
tinued to  run  the  business;  that  they  should  also  pay  the  debts 
of  the  business  at  the  time  of  the  death  of  the  testatrix;  and  that 
they  should  divide  the  profits  which  they  should  make  between 
them  after  the  payment  of  said  rental.  Testatrix  further  directed 
that  when  the  sons  should  cease  to  continue  the  business,  the  prop- 
erty should  be  sold  and  the  proceeds  paid  into  the  estate.  One  of 
the  sons  who  was  executor  under  the  will  acquired  the  interests 
of  the  other  two.  He  bought  the  adjoining  properties  in  which  he 
installed  machinery  and  which  he  used  in  connection  with  the 
business.  The  daughters  petitioned  for  a  citation  to  compel  the 
sale  of  the  property  alleging  that  the  son  was  a  trustee  of  the 
business  and  that  he  was  mingling  it  with  his  own,  in  violation  of 
this  trust  and  prayed  for  termination  of  the  business  and  a  sale  of 
the  property.  Held^  (1)  the  son  was  not  a  trustee,  but  a  tenant; 
(2)  the  daughters  had  no  interest  in  the  business,  but  simply  the 
right  to  require  that  when  such  son  should  cease  to  run  the  busi- 
ness he  should  pay  to  the  estate  the  value  of  the  property  as  it  was 
at  the  death  of  the  testatrix,  and  (3)  the  petition  was  properly  dis- 
missed. 

Argued  March  5, 1918.  Appeal,  No.  32,  Jan.  T.,  1918, 
by  Hattie  M.  Weber,  and  Mary  A.  Weber,  from  decree  of 
O.  C.  Berks  Co.,  Sept.  T.,  1911,  No.  24,  dismissing  pe- 
tition for  a  citation  in  Estate  of  Anna  Weber,  Deceased. 
Before  Pottbe,  Stewart,  Moschziskbr,  Frazbb  and 
Walling,  JJ.    Aflrmed. 

Petition  for  a  citation  to  require  an  executor  to  ac- 
count for  profits  of  a  decedent's  business  conducted  by 
him.    Before  Schabfpbr,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  dismissed  the  petition.  Hattie  M  Weber 
and  Mary  A.  Weber  appealed. 

Error  assigned  was  in  dismissing  the  petition. 

Cyrus  O.  Derr,  with  him  Walter  B.  Freed,  for  appel- 
lant. 

Isaac  Hiester,  with  him  John  B,  dtevens,  for  appellee. 
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Opinion  by  Mr.  Justice  Stbwabt,  June  11, 1918 : 
Anna  Weber,  the  testatrix,  a  widow,  at  the  time  of  her 
death  was  the  owner  of  a  lot  of  ground  in  the  City  of 
Reading  on  which  was  erected  a  building  in  which  she 
conducted  on  her  own  behalf  two  distinct  enterprises, 
one  the  manufacture  of  paper  boxes,  the  other  the 
manufacture  of  badges,  she  owning  all  the  machinery  em- 
ployed in  each.  Inasmuch  as  the  present  controversy 
relates  exclusively  to  the  management,  control  and  final 
disposition  of  this  item  of  testatrix's  property,  it  can  be 
understood  only  as  we  here  produce  so  much  of  the  will 
of  testatrix  as  expresses  her  direction  in  regard  thereto. 
Testatrix  died  in  1905  leaving  to  survive  her  five  sons 
and  two  daughters.  In  the  first  item  of  the  will  we  find 
this  provision,  "They,"  the  reference  being  to  her  three 
sons,  Henry  C,  James  A.  and  Daniel,  as  will  later  ap- 
pear, "shall  collect  all  the  debts  due  the  factory  and  with 
the  proceeds  and  the  factory's  moneys  in  the  banks  pay 
all  the  debts  of  the  factories,  and  should  there  not  be 
sufBcient  money  arising  from  the  collections  of  the  bills 
and  the  moneys  in  the  banks,  the  deficiencies  shall  be 
assumed  by  my  sons,  Harry  C.  Weber,  James  A.  Weber 
and  Daniel  Weber,  and  should  there  be  a  balance  over 
after  making  the  collections  and  the  factories'  moneys 
in  the  banks,  and  after  paying  the  debts  of  the  said  fac- 
tories, that  balance  shall  be  equally  divided  among  my 
children."  Why  this  provision  that  the  three  named  of 
her  five  sons  should  assume  any  deficiency  in  the  assets 
of  the  factories  to  meet  the  liabilities  of  the  factories  will 
later  appear.  In  the  next  following  item  we  find  this 
direction,  "Item,  I  direct  that  the  factories  shall  be  run 
as  follows.  The  Upper  Factory  shall  be  in  charge  of  my 
son,  Harry  C.  Weber,  and  the  Lower  Factory  shall  be  in 
charge  of  my  sons,  James  A.  Weber  and  Daniel  Weber. 
The  profits  of  said  Factories  shall  be  equally  divided 
among  the  said  three  children,  Harry  C.  Weber,  James 
A.  Weber  and  Daniel  Weber,  who  shall  pay  a  rental  sum 
to  my  sons,  Herman  Weber  and  Walter  Weber,  each  the 
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sum  of  twelve  dollars  per  months  and  to  my  daughter, 
Maud  E.  Weber,  the  sum  of  fifteen  dollars  -per  month, 
until  she  shall  marry,  thereupon  the  said  payment  to 
my  daughter,  Maud  E.,  shall  cease.  However,  if  at  any 
time  the  said  Factories  shall  be  idle  for  more  than  one 
month,  then  the  above-mentioned  rents  shall  not  be  paid 
during  the  time  the  Factories  are  idle.  My  sons,  Harry 
C.  Weber,  James  A.  Weber  and  Daniel  Weber,  shall  each 
receive  fifteen  dollars  per  week  for  their  labor  out  of  the 
profits  of  the  Factories.  1  do  hereby  order  and  direct 
that  the  sum  of  fifteen  dollars  per  week,  as  hereinbefore 
provided,  shall  be  paid  to  my  son,  Daniel  Weber,  as  long 
as  he  is  connected  with  the  factory  or  factories  and  not 
able  to  work  in  the  said  factory  or  factories  on  account 
of  illness. 

"I  do  hereby  order  and  direct  that  my  son,  Harry  C. 
Weber,  shall  have  the  sole  management  of  the  financial 
matters  connected  with  the  said  factory  or  factories  and 
the  business  thereof.  All  contracts  to  be  approved  of  by 
him  and  all  moneys  to  be  received  and  deposited  by  him 
and  all  checks  and  other  obligations  to  be  signed  by  him 
only.  In  case  of  the  death  of  my  son,  Harry  C.  Weber, 
then  the  surviving  sons  running  the  factory  or  factories 
shall  decide  amongst  themselves  who  shall  assume  the 
duties  of  my  deceased  son,  Harry  C.  Weber.  If  at  any 
time  my  son,  Harry  C.  Weber,  shall  desire  to  withdraw 
from  the  firm,  then  my  sons,  James  A.  Weber  and  Daniel 
Weber,  shall  have  the  first  right  to  purchase  the  share 
of  my  son,  Harry  C.  Weber,  the  amount  to  be  determined 
by  an  honest  appraisement  of  three  disinterested  persons. 

^^However,  should  any  or  either  of  my  sons,  Harry  C. 
Weber,  James  A.  Weber  or  Daniel  Weber  die,  then  from 
the  date  of  such  death  the  share  of  the  profits  of  such  de- 
ceased son  or  sons  shall  be  paid  unto  his  or  their  widow 
or  widows,  and  if  there  be  no  such  widow  or  widows  sur- 
viving and  there  be  children  surviving,  then  such  afore- 
said share  or  shares  of  such  deceased  son  or  sons  shall 
be  paid  unto  his  or  their  respective  children,  as  the  case 
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may  be;  the  foregoing  is  subject  to  the  proviso  that  the 
aforesaid  factory  or  factories  are  being  run  by  my  said 
mentioned  sons  as  aforesaid  or  by  any  or  either  of  them 
surviving  as  afoi-esaid  and  to  continue  as  long  as  the 
factory  or  factories  are  run  by  the  survivor  or  survivors 
of  them,  and  also  should  it  happen  that  any  or  either  of 
my  said  three  sons  be  not  connected  with  the  running  or 
business  of  the  said  factory  or  factories  at  the  time  of 
his  death  or  their  death,  then  the  aforesaid  bequest  of 
the  share  or  profits  shall  not  apply  to  the  widow  or  chil- 
dren of  such  deceased  son  or  sons  dying  not  connected  as 
aforesaid. 

"If  at  any  time  my  three  sons,  Harry  C.  Weber,  James 
A.  Weber  or  Daniel  Weber,  or  the  survivor  or  survivors 
of  them,  decline  to  continue  the  manufacturing  business, 
or  my  said  three  sons  are  deceased,  it  is  my  will  that  the 
factory  or  factories  shall  not  be  sold  as  long  as  any  of  my 
other  sons  wish  to  run  the  factory  or  factories,  and  if  my 
sons,  Harry  C.  Weber,  James  A.  Weber  and  Daniel 
Weber,  decline  to  run  the  factory  or  factories,  and  if 
Herman  Weber  and  Walter  Weber  or  either  of  them  wish 
to  run  the  factory  or  factories,  they  shall  pay  a  monthly 
rental  sum  of  twelve  dollars  per  month  to  each  of  my 
said  sons  if  living,  or  if  dead,  to  their  widows  or  children 
of  such  deceased  son  or  sons  as  aforesaid,  and  to  my 
daughter,  Maud  E.  Weber,  a  rental  sum  of  fifteen  dollars 
per  month  in  the  manner  and  period  of  time  as  hereto- 
fore provided.  Should  neither  of  my  said  sons  desire  to 
run  the  said  factory  or  factories,  I  do  hereby  direct  my 
hereinafter  named  Executor  to  sell  the  said  factory  or 
factories  at  public  or  private  sale  for  the  best  price  ob- 
tainable, and  I  do  hereby  authorize,  and  empower  my 
hereinafter  named  Executor  to  sign,  seal,  execute  and 
acknowledge  all  such  deed  or  deeds  of  conveyance  as  may 
be  requisite  ^nd  necessary  for  the  granting  and  assuring 
the  same  to  the  purchaser  or  purchasers  thereof  in  fee 
simple,  and  the  proceeds  of  said  sale  shall  be  equally 
divided  among  my  children,  Herman  Weber,  Walter 


Digitized  by  VjOOQ IC 


566  WEBER'S  ESTATE. 

Opinion  of  the  Court.  [261  Pa. 

Weber,  Harry  C.  Weber,  James  A.  Weber,  Daniel  Web- 
er, Hattie  M.  Moyer  and  Maud  E.  Weber,  share  and 
share  alike,  or  their  heirs,  share  and  share  alike." 

The  rest  and  residue  of  testatrix's  estate  she  devised 
and  bequeathed  to  her  above  named  children,  share  and 
share  alike. 

Nothing  in  these  several  provisions  relating  to  the  fac- 
tories gave  rise  to  dispute  or  any  expressed  dissatisfac- 
tion. On  the  contrary,  the  disposition  of  the  factories 
was  acquiesced  in,  and  the  three  sons  appointed  by  the 
will  to  have  them  in  charge  and  run  them,  accepted 
under  the  will,  though  under  no  requirement  to  do  so, 
and  entered  into  possession  and  control,  thereby  taking 
upon  themselves  the  burden  and  duty  of  observing  such 
conditions  and  regulations  in  connection  therewith  as 
directed  by  the  will.  One  of  the  sons,  Harry  C,  was 
made  sole  executor  of  the  will ;  but  it  is  to  be  kept  in 
mind  that  he  was  charged  with  no  duty  as  such  executor 
in  connection  with  the  several  factories  so  long  as  they 
were  operated  by  any  of  the  sons ;  it  was  for  the  sons  to 
operate  them  in  accordance  with  the  directions  of  the 
will  and  no  responsibility  rested  on  Harry  C.  as  execu- 
tor in  connection  therewith.  The  firm,  as  testatrix 
speaks  of  the  three  sons  thus  associated,  were  to  share 
equally  in  the  profits  and  bear  equally  the  indebtedness. 
There  is  not  a  suggestion  in  the  will  that  testatrix's  es- 
tate was  to  be  liable  for  any  loss  or  indebtedness,  or  to 
be  otherwise  interested  in  the  enterprise.  Harry  C. 
later  on  acquired  by  purchase  the  shares  or  interests  of 
his  brothers,  James  A.  and  Daniel,  who  were  associated 
with  him  in  the  business,  with  the  result  that  the  sole 
and  exclusive  management  and  control  of  the  factories 
thereafter  was  in  himself.  Later  on  he  purchased  the 
shares  of  Walter  and  Maud,  so  that  as  the  case  then 
stood  the  only  outstanding  interests  were  those  of  Her- 
man and  Hattie  Moyer,  and  of  these  Herman,  now  de- 
ceased and  represented  by  his  widow,  was  under  the  will 
to  receive  as  rental  twelve  dollars  per  month  and  Hattie 
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fifteen  dollars  a  month  until  her  marriage.  These  were 
the  parties  in  interest  when  the  present  proceeding  was 
begun.  By  petition  filed  in  1916  by  Hattie  M.  and  Mary 
A.,  widow  of  Herman,  it  was  represented  to  the  court 
that  (1),  by  the  terms  of  the  will  the  factories,  machin- 
ery and  business  continued  part  of  the  estate  of  the  tes- 
tatrix ;  that  when  all  the  sons  were  unwilling  to  operate 
the  same  or  had  died,  they  might  be  sold  and  the  pro- 
ceeds divided,  and  that  the  taking  possession  of  the  fac- 
tories, etc.,  constituted  Harry  a  trustee;  that  (2), 
Harry,  during  his  custody  of  the  business  and  property, 
had  tried  to  make  the  patronage  and  good  will  his  own, 
to  that  end  purchasing  the  adjoining  building,  connect- 
ing it  with  the  estate's  property,  installing  machinery 
therein  which  he  called  his  ow:n,  adding  other  lines  of 
business,  blending  the  original  business  therewith  so  as  to 
make  the  original  business  diflBcult  or  impossible  of  dis- 
crimination, keeping  bank  books  and  bank  accounts  in 
his  individual  name,  declaring  and  advertising  the  busi- 
ness as  entirely  his  own,  and  recently  offering  the  real 
estate  for  sale  without  the  business,  and  generally  pur- 
suing a  line  of  conduct  calculated  to  transfer  the  good 
will  and  patronage  to  himself  with  the  intent  that  when 
the  time  arrives  for  sale  there  will  be  nothing  to  sell  but 
the  property  and  building;  that  (3),  he  is  wasting  and 
mismanaging  the  estate  whose  interests  are  likely  to  be 
prejudiced  by  his  continuance  in  the  trust,  his  interest 
being  hostile,  and  that  James  having  sold  his  interest 
and  Daniel  and  Herman  having  died  and  Harry  having 
ceased  to  operate  the  factories  in  accordance  with  the  di- 
rections of  the  will,  the  latter  should  be  sold  as  directed 
and  the  proceeds  divided. 

The  petition  prayed  (1)  that  if  sold  Harry  be  re^ 
strained  from  making  use  of  the  patronage  and  good  will 
to  avoid  irreparable  injury  to  the  petitioners;  (2)  that 
Harry  be  removed  from  the  executorship  and  trustee- 
ship; (3)  for  a  decree  that  circumstances  have  arisen 
whereby  under  the  terms  of  the  will  the  property  is  to  be 
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sold  and  proceeds  divided;  (4)  for  a  decree  of  sale  and 
an  injunction  restraining  Harry  from  taking  benefit  of 
good  will;  and  (5)  that  Harry  be  required  to  account 
for  profits  and  damages. 

To  this  petition  Harry  C,  under  rule,  made  answer, 
expressly  denying  every  averment  in  the  petition  that 
charges  him  with  a  purpose  in  his  management  and  con- 
trol of  the  factories  to  prejudice  the  right  and  interest  of 
the  estate  therein,  if  any  such  right  or  interest  remains ; 
he  admits  the  main  facts  set  out  in  the  petition  relating 
to  the  purchase  by  himself  of  an  adjoining  building 
wherein  at  his  OAvn  cost  and  expense  he  has  placed  new 
and  more  improved  machinery ;  he  denies  that  he  is  at 
present,  or  has  been  at  any  time,  a  trustee  of  the  fac- 
tories or  business  therein  conducted,  but  asserts  that  he 
holds  the  former  as  tenant  under  a  fixed  rental  and  is 
now  the  sole  owner  and  proprietor  of  the  business  car- 
ried  on,  not  denying  his  liability  to  account  for  the  ma- 
chinery that  was  in  the  factories,  appraised  at  |1,275.00, 
when  he  first  entered  into  possession,  but  insisting  that 
he  is  the  owner  of  the  new  machinery  introduced  at  his 
own  cost  and  expense,  that  he  is  the  sole  owner  of  the 
business,  entitled  to  all  the  profits  of  the  business,  and 
that  the  will  making  it  optional  for  him  to  continue  the 
business  requires  him  to  account  as  executor  for  said 
factories  only  when  he  has  ceased  to  exercise  his  option 
in  connection  therewith. 

Certain  testimony  was  taken  which  we  have  neither 
time  nor  space  to  review.  Sufficient  to  say  that  it 
neither  adds  to  nor  detracts  from  the  strength  of  either 
side  as  exhibited  in  petition  and  answer.  Upon  these 
alone  the  case  might  well  have  been  decided.  The 
learned  judge  of  the  Orphans'  Court,  in  an  opinion  amply 
justifying  his  conclusion,  held  the  case  to  be  with  the 
respondent  and  accordingly  dismissed  the  petition.  The 
assignments  of  error  on  the  appeal  are  fourteen  in  num- 
ber, the  first  of  these  presenting  the  real  controversy, 
and  except  as  this  can  be  sustained  the  remaining  assign- 
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ments  may  be  passed  without  consideration,  since  they 
stand  or  fall  with  the  first  which  reads  as  follows :  "The 
court  erred  in  not  construing  the  will  of  Anna  Weber  in 
accordance  with  the  contention  of  the  exceptants,  viz, 
that  the  testatrix  intended  that  the  factories  and  busi- 
nesses thereof  should  be  and  remain  part  of  her  estate  to 
be  operated  by  her  sons,  Harry  C,  James  A.  and  Daniel, 
who,  while  operating  the  same,  were  to  receive  salaries 
and  the  net  profits,  and  when  none  of  her  sons  should  be 
willing  to  operate  the  said  factories  and  businesses  in 
accordance  with  the  terms  of  the  will,  the  same  should 
be  sold  and  the  proceeds  of  the  sale  equally  divided 
among  her  children."  Unquestionably  the  whole  case 
turns  on  the  construction  to  be  given  the  will  of  the  tes- 
tatrix. A  manifest  objection  to  the  construction  con- 
tended for  by  appellants  is  not  only  that  it  supplies  too 
much  in  addition  to  what  is  expressed  in  the  will,  but 
that  it  gives  to  what  is  expressed  a  meaning  much  out  of 
the  ordinary,  and  that  without  apparent  reason.  The 
word  ^T3usiness"  as  here  introduced  and  so  much  relied 
upon  by  appellants,  while  occurring  twice  in  the  will,  is 
not  there  used  in  such  connection  as  to  show  any  inten- 
tion thereby  to  indicate  the  extent  of  the  gift  to  the  three 
sons.  The  word  is  an  uncertain  and  equivocal  expres- 
sion ;  it  may  mean  property,  or  it  may  mean  simply  good 
will,  depending  on  the  connection  in  which  it  is  used. 
As  used  by  the  testatrix  in  her  will  it  is  without  sig- 
nificance in  the  present  controversy,  since  in  the  connec- 
tion it  is  used  it  can  have  no  reference  to  the  subject  of 
the  gift  to  the  three  sons.  Reduced  to  simplest  terms, 
what  is  given  by  the  will  to  the  three  sons  was  an  option 
to  lease  upon  certain  expressed  and  definite  terms,  in- 
cluding a  fixed  rental,  payable  not  to  the  legal  represen- 
tatives of  testatrix,  but  to  certain  of  her  children,  the 
several  factories  which  she  was  operating  at  the  time  of 
her  death  and  as  they  then  stood,  that  is  to  say,  with 
their  then  present  equipment.  By  their  acceptance  of 
the  option  a  contract  resulted  and  the  three  sons  thereby 
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acquired  possession  and  control  of  the  building  and  the 
machinery  therein,  nothing  here  involved  being  reserved ; 
the  testatrix's  entire  interest  passed  to  the  lessees  who 
alone  became  responsible  for  all  debts  incurred  and  en- 
titled to  all  profits  earned.  What  conceivable  property 
interest  remained  in  the  testatrix  or  her  estate  in  con- 
nection with  the  conduct  of  the  factories?  Without  any 
right  to  share  in  the  profits,  and  without  any  liability 
for  indebtedness  thereafter  incurred,  the  only  right  not 
parted  with  by  her  was  the  right  upon  the  determination 
of  the  lease,  however  brought  about,  to  a  surrender  of  the 
estate  and  property  leased.  If  this  be  the  proper  con- 
struction of  the  will,  and  as  to  this  we  are  left  in  no 
doubt,  then  it  must  follow  that  so  long  as  the  sons,  or 
any  of  them,  are  rightfully  in  possession  of  the  premises, 
observing  the  terms  of  the  contract,  that  is,  performing 
those  things  required  by  the  contract  and  abstaining 
from  those  things  forbidden,  they  are  entitled  to  be  free 
from  disturbance  by  any  one.  The  contention  of  appel- 
la^its  is  that  they,  being  entitled  to  share  in  the  proceeds 
of  the  sale  of  the  property  when  that  period  arrives,  and 
as  a  distinct  element  of  value  that  will  enter  into  the 
price  obtained  will  be  what  they  choose  to  denominate 
the  ^T3usiness,''  as  distinguished  from  the  real  estate  and 
the  machinery  that  passed  under  the  gift  of  the  three 
sons,  they  have  such  interest  as  gives  them  standing  now 
to  complain.  If  the  premises  be  admitted,  perhaps  the 
conclusion  could  not  well  be  denied;  but,  as  we  have 
said,  we  find  nothing  in  the  will  that  even*  suggests  a 
reservation  of  any  kind  in  the  gift  to  the  sons,  whether 
of  business,  whatever  that  may  mean,  or  anything  else. 
It  follows  that  when  the  lease  shall  terminate  the  de- 
mands of  the  estate  will  be  fully  met  by  a  surrender  of 
the  real  estate  and  such  machinery  as  the  sons  derived 
under  the  will,  together,  perhaps,  with  what,  if  any,  has 
meanwhile  been  substituted  for  such  as  was  outworn  and 
rendered  useless.  It  follows  that  appellants  are  with- 
out standing  to  complain ;  the  lease  is  still  in  force  and 
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we  discover  nothing  in  the  manner  in  which  it  is  being 
conducted  that  is  in  violation  of  any  of  its  terms.  The 
appeal  is  dismissed  and  the  decree  is  affirmed. 


Neikirk  &  Dietrich  v.  Lamaster,  Appellant. 

Real  estate — Charges  upon  land — Assignee  for  creditors — Public 
sale — Purchase  hy  person  for  whom  charged — Payment  of  hid — 
Claim  for  deduction — Refusal. 

1.  A  sum  charged  by  law  upon  real  estate  cannot  be  divested  by 
any  act  of  the  devisee  of  the  land  nor  by  his  assignee  for  creditors, 
even  under  an  order  of  court  authorizing  the  sale  of  the  property. 

2.  Where  a  testator  devised  a  farm  to  his  son  and  charged  there-  / 
on  $3,000  during  the  natural  lifetime  of  his  wife  and  provided  "in- 
terest upon  said  sum  at  6  per  cent,  shall  be  paid  to  her  semi- 
annually by  the  son "  and  thereafter  the  farm  was  sold  by 

the  assignees  of  the  son  "subject  to  the  above  charge  in  favor  of 
Sarah  E.  Lamaster"  and  the  wife  bought  the  farm  and  agreed  to 
pay  the  purchase-money  "according  to  the  conditions  of  the  sale 
and  in  all  respects  to  keep  and  comply  with  the  same,"  the  wife 
was  not  entitled  to  deduct  from  the  amount  of  her  bid  the  amount 
of  the  charge  in  her  favor,  as  the  chwrge  was  not  for  the  payment 
of  that  sum,  but  only  to  secure  to  her  the  payment  of  the  interest 
on  the  sum  charged. 

Argued  March  11,  1918.  Appeal,  No.  273,  Jan.  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  Franklin 
Co.,  April  T.,  1917,  No.  125,  on  case  stated,  in  case  of  D. 
H.  Neikirk  and  Elmer  Q.  Dietrich  v.  Sarah  E.  Lamaster. 
Before  Beown,  C.  J.,  Stewart,  Moschziskbb^  Frazbr 
and  Walling,  JJ.    Affirmed. 

Assumpsit  for  balance  due  upon  the  purchase  price  of 
real  estate.    Before  Gillan,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  facts  were  agreed  upon  in  the  form  of  a  case 
stated. 

The  court  entered  judgment  for  plaintiffs  on  the  case 
stated  for  |3,274.    Defendant  appealed. 
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0.  O.  Bowers,  for  appellant. 

Charles  Waiter,  with  him  ArthAJur  W.  QiUan,  for  ap- 
pellee. 

Opinion  by  Me.  Chief  Justice  Brown,  June  11, 1918 : 
Jacob  R.  Lamaster  devised  a  farm  to  his  son  Seth, 
charged  with  certain  rights  and  privileges  in  favor  of 
his  wife.  After  reciting  these,  he  directed  as  follows : 
"Three  thousand  dollars  shall  be  and  remain  a  charge 
upon  the  said  lands  during  the  natural  life  of  my  wife, 
Sarah  E.,  and  interest  upon  said  sum  at  five  per  cent, 
shall  be  paid  to  her  semi-annually  by  my  son,  Seth." 
The  son  executed  a  deed  of  assignment  for  the  benefit  of 
creditors,  and  his  assignees  sold  the  farm,  under  an 
order  of  court,  at  public  sale.  The  conditions  of  the  sale 
set  forth  the  foregoing  charge  and  stated  that  the  pur- 
chaser would  take  title  to  the  farm  "subject  to  the  above 
charge  in  favor  of  Sarah  E.  Lamaster."  This  was  a  nec- 
essary condition  of  the  sale,  for  the  charge  expressly  put 
upon  the  farm  by  Jacob  R.  Lamaster  could  not  be  di- 
vested by  any  act  of  the  son,  nor  by  his  assignees,  even 
under  an  order  of  court  authorizing  the  sale  of  the  prop- 
erty: Heist  V.  Baker,  49  Pa.  9.  Sarah  E.  Lamaster 
purchased  the  property  and  signed  an  agreement  to  pay  * 
the  purchase-money  "according  to  the  conditions  of  sale 
and  in  all  respects  to  keep  and  comply  with  the  same." 
After  the  sale  had  been  duly  confirmed  by  the  court,  the 
assignees  tendered  her  a  deed  for  the  property  and  de- 
manded payment  of  |16,671.87,  the  full  amount  of  her 
bid.  This  she  refused  to  pay,  claiming  that  there  should 
be  deducted  from  her  bid  f 3,000,  the  amount  of  the  said 
charge.  The  assignees  accepted  from  her  f  13,671.87, 
under  an  agreement  that  the  question  of  her  liability  for 
the  full  amount  of  her  bid  should  be  submitted  to  the 
court  below  on  a  case  stated.    From  its  judgment,  so 
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entered  in  favor  of  the  assignees  for  $3,274,  the  balance 
of  the  bid,  with  interest  thereon,  Mrs.  Lamaster  has  ap- 
pealed. 

The  charge  of  $3,000  upon  the  farm  was  not  for  the 
payment  of  that  sum,  or  any  portion  of  it,  on  the  death 
of  the  testator's  widow.  It  was  merely  to  secure  to  her 
the  payment  of  f  150  annually,  and  upon  her  death,  if  her 
son  should  still  be  the  owner  of  the  farm,  and  he  had 
paid  her  what  was  annually  due  her,  the  charge  would 
be  extinguished;  and  this  would  be  true  if  another 
should  acquire  title  to  the  farm  from  the  son.  If  some 
one  else  than  his  mother  had  purchased  from  his  as- 
signees, the  purchaser  would  undoubtedly  have  been  re- 
quired to  pay  the  full  amount  of  his  bid,  and,  in  addition 
thereto,  the  annual  sum  of  $150  to  the  widow  of  the  tes- 
tator, secured  to  her  by  the  said  charge.  That  she  hap- 
pened to  be  the  purchaser  is  immaterial  in  determining 
her  liability  for  the  purchase-money.  Instead  of  receiv- 
ing $150  annually  hereafter  from  another,  she  will  sim- 
ply pay  herself  that  sum,  for,  as  long  as  she  owns  the 
farm,  the  hand  that  pays  will  be  the  hand  that  receives. 
Neither  she  nor  any  one  claiming  under  her  will  ever  be 
required  to  pay  the  principal  sum  of  $3,000,  for  it  and 
all  the  other  charges  expressly  placed  upon  the  farm  by 
her  husband  for  her  benefit  will  be  extinguished  by  her 
death.  If  she  could  retain  $3,000  of  the  purchase-money, 
she  would  get  the  property  for  that  much  less  than  she 
unequivocally  agreed  to  pay  for  it  to  her  son's  assignees 
for  the  benefit  of  his  creditors.  All  his  interest  in  the 
property  passed  from  him  when  he  made  the  deed  of  as- 
signment, and  there  passed  to  the  vendee  of  his  assignees 
title  to  the  property  divested  of  everything  except  the 
charges  for  the  support  of  his  mother  during  life.  The 
manifestly  correct  judgment  of  the  court  below  is  af- 
firmed. 
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McMullin,  Guardian,  v.  Commonwealth  Title  In- 
surance &  Trust  Company,  Appellant. 

Lunatics — Nonresident  lunatics — Property  in  this  State — Trans- 
fers-Act of  April  IS,  1868,  P,  L.  H-— statutes — Construction, 

1.  Powers  given  to  public  functionaries  or  others  for  public  pur- 
poses, or  the  public  benefit,  are  always  to  be  exercised  when  the 
occasion  arises. 

2.  Whenever  a  statute  confers  an  authority  to  do  a  judicial  act 
in  a  certain  case,  it  is  imperative  on  those  so  authorized  when  the 
case  arises  and  its  exercise  is  duly  applied  for  by  a  party  interested 
and  having  the  right  to  make  the  application ;  the  exercise  depends 
not  on  the  discretion  of  the  court  or  judges,  but  upon  proof  of  the 
particular  case  out  of  which  the  power  arises. 

3.  A  nonresident  lunatic  does  not  become  a  ward  in  chancery  in 
Pennsylvania  because  he  has  property  here.  The  courts  of  Penn- 
sylvania can  not  adjudge  a  nonresident  to  be  a  lunatic  and  the 
powers  of  the  courts  of  Pennsylvania  go  no  further  than  conserving 
the  property  of  such  lunatic  as  lies  within  the  State. 

4.  Where  the  guardian  of  a  nonresident  lunatic  duly  declared 
such  by  the  courts  of  his  state,  makes  application  to  the  Court  of 
Common  Pleas  under  the  Act  of  April  13,  1868,  P.  L.  94,  for  an 
order  upon  the  committee  in  Pennsylvania  in  charge  of  such  luna- 
tic's property  to  transfer  the  same  to  the  guardian,  the  court  has 
no  discretion  to  refuse  the  application  where  the  petitioner  has 
complied  with  every  requirement  of  the  act. 

Argued  April  1, 1918.  Appeal,  No.  78,  Jan.  T.,  1918, 
by  John  D.  McMullin,  New  Jersey  Guardian  of  Harry  A. 
Kern,  a  lunatic  from  decree  of  C.  P.  No.  2,  Philadelphia 
Co.,  Sept.  T.,  1892,  No.  495,  dismissing  petition  for  trans- 
fer of  funds  of  a  lunatic  in  case  of  John  D.  McMullin, 
New  Jersey  Guardian  of  a  lunatic,  v.  Commonwealth 
Title  Insurance  &  Trust  Company,  Committee  of  Harry 
A.  Kern,  a  lunatic.  Before  Brown,  C.  J.,  Potter,  Stew- 
art, •MoscHziSKBR^  Frazer  and  Walling,  JJ.  Be- 
versed. 

Petition  for  the  transfer  of  the  funds  of  a  nonresident 
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lunatic  to  the  lunatic's  nonresident  guardian  under  the 
Act  of  April  13,  1868,  P.  L.  94.     Before  Barratt,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  dismissed  the  petition ;  petitioner  appealed 

Error  assigned  was  the  decree  of  the  court. 

Norman  W,  Barker,  for  appellant. 

James  H.  Wolfe,  for  appellee. 

Opinion  by  Mb.  Justice  Stewart,  June  11, 1918 : 
The  case  was  heard  on  petition  and  answer ;  the  facts 
are  therefore  not  in  dispute,  and  are  thus  set  out  in  the 
I)etition.  One  Harry  A.  Kern,  a  resident  of  New  Jersey 
owning  property  in  that  state,  was  by  due  process  of  law 
adjudged  in  the  courts  of  that  state  a  lunatic,  and  is  now 
confined  in  the  hospital  for  the  insane  at  Trenton.  The 
petitioner,  a  citizen  of  Moorestown  in  said  state,  has 
been  duly  appointed  resident  guardian  of  the  person  and 
estate  of  the  said  lunatic,  in  attestation  and  confirma- 
tion of  which  he  submits  certificates,  agreeably  to  the 
acts  of  congress  in  such  case  provided,  of  such  appoint- 
ment, and  that  he  has  given  bond  for  the  faithful  per- 
formance of  such  trust,  approved  by  the  court.  The  pe- 
tition further  avers  that  the  ward  is  entitled  to  certain 
property  in  this  State  at  present  committed  to  the  care 
and  custody  of  the  Commonwealth  Title  Insurance  and 
Trust  Company,  which  company  was  on  the  10th  of  July, 
1915,  by  the  Common  Pleas  Court  of  Philadelphia,  ap- 
pointed committee  of  the  estate  of  the  said  lunatic  lying 
and  being  situate  in  the  State  of  Pennsylvania ;  that  a 
removal  of  this  property  into  the  hands  of  the  resident 
guardian  will  not  conflict  with  the  terms  and  limitations 
attending  the  right  by  which  the  lunatic  owns  the  same, 
and  that  petitioner  has  made  demand  upon  the  Common- 
wealth Title  Insurance  and  Trust  Company,  the  com- 
mittee aforesaid,  for  a  transfer  to  him  of  such  property 
in  order  that  he  may  remove  it  to  the  place  of  residence 
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of  the  lunatic  and  of  himself  as  guardian^  he  having  first 
filed  bond  with  security  in  the  State  of  New  Jersey  in 
double  the  amount  of  the  value  of  the  lunatic's  property 
in  the  State  of  Pennsylvania  the  removal  of  which  is 
sought,  concluding  with  the  averment  that  under  and  by 
virtue  of  the  Act  of  April  13, 1868,  P.  L.  94,  as  guardian 
of  the  person  and  estate  of  the  lunatic,  he  is  entitled  to 
remove  said  property  to  the  place  of  domicile.  Upon 
this  showing  the  petition  prays  that  a  rule  issue,  directed 
to  the  Commonwealth  Title  Insurance  and  Trust  Com- 
pany, to  show  cause  why  an  order  should  not  be  entered 
directing  said  company  to  transfer  all  property  of  any 
kind  or  nature  whatsoever  under  its  care  or  management 
unto  the  petitioner.  To  the  rule  so  issued  the  Common- 
wealth Title  Insurance  and  Trust  Company  made  an- 
swer admitting  the  facts,  with  an  unimportant  exception 
as  to  the  date  of  the  respondent's  appointment  as  auxil- 
iary or  ancillary  trustee  and  guardian ;  no  question  is 
raised  as  to  the  strict  compliance  on  the  part  of  peti- 
tioner with  all  the  requirements  of  the  act  of  assembly 
in  such  case  made  and  provided,  but  the  respondent  sub- 
mits the  question,  "whether  a  proper  preliminary  ques- 
tion to  this  effort  to  have  the  assets  of  said  estate  in 
Pennsylvania  transferred  to  the  guardian  in  New  Jersey 
would  not  be  the  obtaining  of  a  full  accounting  by  the 
legal  representative  of  the  former  guardian  in  New  Jer- 
sey, (now  deceased),  to  the  petitioner,  the  present  guar- 
dian for  all  the  New  Jersey  assets  of  said  estate,  so  as 
to  determine  whether  such  transfer  of  assets  was  neces- 
sary and  for  the  best  interests  of  the  whole  estate  of  said 
lunatic  and  of  his  wife  and  heirs  at  law."  The  issue  as 
thus  defined  by  the  pleadings  was  a  very  narrow  one,  a 
pure  question  of  law,  and  confined  to  an  inquiry  as  to 
the  legislative  intent  in  the  Act  of  April  13, 1868,  sulpra. 
The  learned  court  below  holding  to  the  view  urged  by 
respondent,  that  the  Act  of  April  13, 1868,  was  not  man- 
datory, but  left  it  with  the  court  having  jurisdiction  of 
the  ancillary  trusteeship  to  exercise  its  discretion  in  de- 
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termining  whether  it  would  or  would  not  direct  a  trans- 
fer of  the  property  of  the  guardian  within  this  State  into 
the  hands  of  the  resident  guardian  or  committee,  not- 
withstanding full  compliance  on  the  part  of  the  peti- 
tioner with  all  the  requirements  of  the  act  in  making  his 
demand,  in  the  exercise  of  its  supposed  discretionary 
power,  refused  and  dismissed  the  plaintiffs  petition.  A 
certiorari  followed  which  brings  the  entire  proceeding 
before  us.  The  Act  of  April  13,  18G8,  supra,  is  entitled : 
*^An  act  respecting  the  estates  of  nonresident  lunatics,'' 
etc.  Section  1  of  the  act  provides  as  follows :  "That  in 
all  cases  where  any  lunatic  and  his  committee,  guardian, 
trustee  or  the  like  may  both  be  nonreshlents  of  this  State, 
and  such  lunatic  may  be  entitled  to  property  of  any  de- 
scription in  this  State,  such  .committee,  guardian,  trus- 
tee or  the  like,,  on  producing  satisfactory  proof  to  the 
Court  of  Common  Pleas  of  the  proper  county  by  certifi- 
cates according  to  the  act  of  congress  in  such  cases  that 
he  has  given  bond  and  security  in  the  state  in  which  he 
and  his  lunatic  reside  in  double  the  amount  of  the  value 
of  the  property  as  committee,  guardian,  trustee  or  the 
like,  and  it  is  found  that  a  removal  of  the  property  will 
not  conflict  with  the  terms  or  limitations  attending  the 
right  by  which  the  lunatic  owns  the  same,  then  any  such 
committee,  guardian,  trustee  or  the  like,  may  demand  or 
sue  for  and  remove  any  such  property  to  the  place  of 
residence  of  himself  and  his  lunatic." 

Dismissing  from  consideration  the  extraneous  grounds 
upon  which  alone  the  court  below  rests  its  adjudication 
in  the  opinion  filed,  namely,  that  the  estate  in  New  Jer- 
sey had  not  been  wisely  or  prudently  managed,  and  that 
a  former  guardian  in  that  state,  now  dead,  had  not  set- 
tled his  account, — matters  not  only  not  appearing  in  the 
record  but  wholly  irrelevant  and  over  which  the  courts 
of  this  State  have  no  jurisdiction,  what  is  there  in  the 
act  to  suggest  that  in  the  disposition  of  such  cases  any- 
thing is  left  to  the  discretion  of  the  court,  when  the<i)e- 
titioner  has  complied  with  every  requirement  of  the  act? 
Vol.  cclxi — 37 
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The  learned  judge  in  his  opinion  leaves  us  in  no  doubt 
as  to  the  considerations  which  determined  the  adjudica- 
tion adverse  to  the  petitioner.  We  quote  from  the  opin- 
ion :  "We  think  the  words  'such  guardian^  trustee  or  the 
like  may  demand  or  sue  for  and  remove  any  such  prop- 
erty to  the  place  of  residence  of  himself  and  his  lunatic' 
did  not  divest  the  court  of  the  inherent  power  to  do  that 
which  seems  to  be  for  the  best  interest  of  the  lunatic  and 
the  preservation  of  the  estate,  we  deemed  it  our  duty  to 
exercise  our  discretion  as  chancellor  as  we  have  the 

powers  of  a  court  of  equity A  lunatic  is  i)eculiarly 

the  ward  of  the  court  whose  duty  it  is  to  see  that  when 
deprived  of  his  reason  he  is  cared  for  and  protected  and 
his  estate  conserved.  T^is  has  been  done  in  this  case/' 
We  simply  remark,  Without  further  comment,  that  the 
learned  court  was  hei*e  under  misapprehension  as  to  its 
proper  functions  in  this  particular  case ;  the  lunatic  here 
was  not  its  ward ;  it  had  not  adjudged  him  a  lunatic  and 
could  not  have  done  so  had  it  attempted  it  inasmuch  as 
it  had  no  jurisdiction  over  him,  he  being  resident  of  an- 
other state.  He  was  the  ward  of  a  court  in  another  state 
and  that  court  alone  had  jurisdiction  over  his  person. 
It  was  by  virtue  of  the  adjudication  of  that  court  that  he 
was  legally  adjudged  a  lunatic,  and  it  was  upon  the  cer* 
tification  of  that  court  to  the  courts  of  this  State  that 
the  latter  acquired  custody  and  control  of  the  lunatic's 
property  lying  within  this  State.  So  it  is  clear  that  the^ 
power  of  the  courts  in  Pennsylvania  went  no  further 
than  the  conservation  of  such  property  of  the  lunatic  as 
was  in  Pennsylvania.  With  what  was  the  lunatic's 
property  outside  Pennsylvania  the  courts  here  were  ab- 
solutely without  jurisdiction ;  and  this  must  be  equally 
true  with  respect  to  the  person  of  the  lunatic.  Were  we 
to  admit  the  very  question  in  dispute— the  discretionary 
power  of  the  court — that  discretion  must  be  confined  to 
a  consideration  of  those  facts  and  circumstances  which 
appertain  and  belong  to  the  subject  over  which  the  court 
has  jurisdiction,  and  not  be  allowed  to  extend  to  those 
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of  a  foreign  jurisdiction.  But  we  see  nothing  in  the  act 
to  justify  even  such  qualified  admission ;  indeed,  any  ad- 
mission of  this  character,  however  limited,  would  not 
only  be  without  warrant,  but  against  rule  and  precedent 
as  well.  The  rule  is  thus  laid  down  in  Endlich  on  the 
Interpretation  of  Statutes,  Section  310,  page  422: 
^^Whenever  the  act  is  to  be  done  for  the  benefit  of  others, 
the  word  *may,^  or  any  of  its  equivalents,  simply  confers 
a  power  or  capacity  to  do  the  act.  It  is  facultative,  not 
permissive;  and  neither  by  its  own  connotation  nor  by 
force  of  any  legal  principle  does  it  necessarily  imply  an 
option  to  abstain  from  doing  the  act.  On  the  contrary, 
it  is  a  legal,  or  rather  constitutional  principle,  that 
powers  given  to  public  functionaries  or  others  for  public 
purposes,  or  the  public  benefit,  are  always  to  be  exercised 
when  the  occasion  arises.  Whether  this  is  to  be  done  by 
the  authorized  persons  on  their  own  initiative,  indeed,  or 
only  on  the  application  of  those  who  have  a  right  to  the 
exercise  of  the  power,  is  a  subordinate  question  which 
may  depend  on  the  language  or  object  of  the  statute,  or 
on  the  constitution,  whether  executive  or  judicial,  of  the 
authorized  body  of  persons,  or  of  their  course  of  prac- 
tice. But  as  regards  the  imperative  character  of  the 
duty,  it  was  laid  down  by  the  King's  Bench  that  words 
of  permission  in  an  act  of  parliament,  when  tending  to 
promote  the  general  benefit,  are  always  held  to  be  com- 
pulsory; and  as  regards  courts  and  judicial  function- 
aries, to  act  only  when  applied  to.  The  same  rul'  as 
in  substance  restated  by  the  Common  Pleas  in  laying 
down  that  whenever  a  statute  confers  an  authority  to  do 
a  judicial  act,  (the  word  'judicial'  being  used  evidently 
in  its  widest  sense),  in  a  certain  case,  it  is  imperative  on 
those  so  authorized  when  the  case  arises  and  its  exercise 
is  duly  applied  for  by  a  party  interested  and  having  a 
right  to  make  the  application ;  and  that  the  exercise  de- 
pends not  on  the  discretion  of  the  courts  or  judges,  but 
upon  proof  of  the  particular  case  out  of  which  the  power 
arises.    The  Supreme  Court  of  the  United  States  sim- 
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ilarly  laid  it  down  that  what  public  officers  are  empow- 
ered to  do  for  a  third  person  the  law  requires  shall  be 
done  whenever  the  public  interests  or  individual  rights 
call  for  the  exercise  of  the  power ;  since  the  latter  is  not 
given  for  their  benefit,  but  for  his,  and  is  placed  with  the 
depositary  to  meet  the  demands  of  right  and  prevent  the 
failure  of  justice.  In  all  such  cases,  the  court  observed, 
the  intent  of  the  legislature,  which  is  the  test,  is  not  to 
devolve  a  mere  discretion,  but  to  impose  a  positive  and 
absolute  duty.  There  is,  therefore,  abundant  authority 
for  the  proposition  that  such  powers  as  are  here  under 
consideration  are  invariably  imperative,  and  that  it  is 
the  duty  of  those  to  whom  they  are  entrusted  to  exercise 
them  whenever  the  occasion  contemplated  by  the  legisla- 
ture arises." 

The  case  calls  for  no  further  discussion  or  remark.  It 
is  quite  clear  that  it  is  not  one  calling  for  the  exercise 
of  judicial  discretion,  but  of  positive  and  absolute  duty. 
The  decree  of  the  court  below  is  revei-sed,  the  petition  is 
reinstated  and  procedendo  awarded. 


Kennedy  et  al.  v.  Rothrock  Co.,  Inc.,  Appellant. 

Contracts — Corporations — Promissory  notes — "Cash" — Evidence 
— Oral  agreement  with  defendant's  president — Exclusion — Incon- 
sistent statements  in  charge — Failure  of  counsel  to  correct — Ac- 
tions— Misjoinder — Items  claimed  by  use-plaintiff  and  legal  plain- 
tiff joined — Motion  in  arrest  of  judgment — Verdict — Waiver — In- 
terest— Allowance  of  interest  for  greater  period  than  claimed — 
Practice,  C.  P. — Declaration  treated  as  amended. 

1.  Where  a  corporation  has  agreed  to  pay  certain  notes  out  of 
money  realized  from  the  sale  of  its  capital  stock  for  cash,  the  com- 
pany is  bound  to  pay  the  notes  where  it  appears  that  it  has  sold 
enough  stock  to  pay  the  notes  in  full,  either  for  cash  or  for  promis- 
sory notes,  which  were  forthwith  discounted  for  cash,  the  contract 
distinguishing  stock  sold  for  cash  from  that  issued  in  exchange. 

2.  One  who  contracts  to  lend  his  credit  to  another  is  not  pro- 
hibited from  transferring  or  disposing  of  his  property  unless  he  has 
so  agreed,  at  least  where  it  does  not  appear  that  the  transfer  was 
made  to  avoid  the  obligation. 
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3.  In  an  action  against  a  corporation  on  its  promissory  notes  and 
written  contract,  the  court  properly  refifeed  to  admit  in  evidence 
an  alleged  written  contract  between  plaintiff  and  defendant's  presi- 
dent individually  for  the  purpose  of  modifying  the  contract  in  suit 
with  reference  to  the  application  of  money  arising  from  the  sale  of 
stock. 

4.  An  alleged  inconsistency  in  the  charge  is  not  ground  for  re- 
versal where  it  appears  that  the  inconsistency  did  the  defendant  no 
harm  and  that  the  court  inquired  of  counsel  at  the  end  of  the 
charge  whether  there  was  anything  else  which  they  desired  him  to 
say  to  the  jury  and  counsel  did  not  point  out  the  alleged  incon- 
sistency. 

5.  Where  an  affidavit  of  defense  was  filed,  a  plea  in  abatement 
was  entered  and  the  general  issue  was  pleaded  together  with  a  spe- 
cial plea  of  set-off,  in  none  of  which  was  complaint  made  that  there 
was  any  misjoinder  of  actions,  it  was  too  late  after  the  verdict  to 
complain  of  such  alleged  misjoinder  by  way  of  a  motion  in  ^rrest 
of  judgment,  particularly  where  it  did  not  appear  that  defendant 
was  prejudiced  in  any  way  by  the  alleged  misjoinder  items  claimed 
by  use-plaintiff  and  legal  plaintiff  were  joined. 

6.  Where  the  statement  of  claim  asked  for  interest  from  Decem- 
ber 4,  1915,  but  interest  was  allowed  from  December  4,  1914,  from 
which  date  interest  was  due,  the  declaration  may  properly  be  treated 
as  amended  to  agree  with  the  judgment  on  the  verdict. 

Practice,  Supreme  Court  —  Statement  of  questions  involved  — 
Matters  not  included, 

7.  A  matter  not  included  in  the  statement  of  questions  involved 
will  not  be  considered  by  the  Supreme  Court. 

Argued  March  23,  1918.  Appeal,  No.  305,  Jan.  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  Blair  Co., 
Oct.  T.,  1917,  No.  95,  on  verdict  for  plaintiff,  in  case  of 
E.  J.  Kennedy  and  J.  S.  Ginter,  Cashier  Farmers'  and 
Merchants'  National  Bank,  Tyrone,  Pa.,  now  for  use  of 
E.  J.  Kennedy,  v.  E.  W.  Rothrock  Co.,  Inc.,  a  corpora- 
tion chartered  under  the  laws  of  the  State  of  Delaware. 
Before  Brown,  C.  J.,  Potter,  Stewart,  Moschzisker, 
Frazbr  and  Walling,  JJ.    AflBrmed. 

Assumpsit  on  promissory  notes  and  written  contract. 
Before  Baldrigb,  J. 


Digitized  by  VjOOQ IC 


582    KENNEDY  et  al.  v,  ROTHROCK  CO.,  AppeUant. 

Verdict — Opinion  of  the  Court.  [261  Pa, 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintifr  for  f 4,712.90  and  judgment  there- 
on.   Defendant  appealed. 

Errors  assigned  were  in  refusing  defendant's  motion 
in  arrest  of  judgment,  instructions  to  the  jury,  rulings 
on  evidence  and  answers  to  points. 

Wm.  L.  Pascoe,  with  him  Albert  G.  Pascoe,  for  appel- 
lants.— Defendant's  motion  in  arrest  of  judgment  should 
have  been  granted:  Fawcett  v.  Fell,  77  Pa.  308;  Wolf 
V.  Hostetter,  182  Pa.  292,  294 ;  Locke  et  al.  v.  Daugherty 
et  al.,  43  Pa.  88;  McNulty  v.  O'Donnell,  27  Pa.  Superior 
Ct.  Reports  93 ;  Strohecker  v.  Grant,  16  S.  &  R.  237, 241 ; 
Bunting's  Admrs.  v.  Camden  and  Atlantic  Railroad 
Co.,  81  Pa.  254,  256;  Yankolovitz  v.  Wernick,  20  D.  R. 
223;  Del.  Div.  Canal  Co.  v.  Com.,  60  Pa.  367;  Com.  v. 
Duff,  7  Pa.  Superior  Ct.  415. 

The  trial  judge  erred  in  refusing  to  permit  defendant 
to  prove  a  contemporaneous  agreement  between  E.  J. 
Kennedy,  one  of  the  plaintiffs,  and  E.  W.  Rothrock  in- 
dividually, which  was  an  inducing  cause  for  making  the 
agreements  on  which  the  action  is  brought:  Potter  v. 
Grimm,  248  Pa.  440,  445,  446. 

The  trial  judge  erred  in  refusing  to  allow  proof  by  de- 
fendant of  the  plaintiff  Kennedy's  breach  of  the  agree- 
ment in  suit,  by  fraudulent  dispositions  and  conceal- 
ments of  his  property,  with  intent  to  render  himself  ir- 
responsible as  an  endorser:  Newcomb  v.  Brackett,  16 
Mass.  162 ;  Seipel  v.  International  Life  Ins.  &  Trust  Co., 
84  Pa.  47. 

J,  F.  Sullwa/n^  with  him  Richard  OUhert,  for  appellee. 

Opinion  by  Mr.  Justice  Moschziskbb,  June  11, 1918 : 

By  written  agreement  of  December  3,  1914,  E.  W. 

Rothrock  Co.,  a  Pennsylvania  corporation,  sold  all  its 

capital  stock  and  property  to  "E.  W.  Rothrock  Co.,  Inc.," 
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a  new  (Delaware)  corporation,  for  $26,800,  payable  in 
268  shares  of  stock  of  the  latter  and  the  assumption  of 
the  debts  of  the  former  company  in  the  amount  of  |31,- 
20^.43,  such  stock  to  be  transferred  as  follows :  One  hun- 
dred shares  of  preferred  stock  of  the  Pennsylvania  cor- 
poration in  exchange  for  the  same  number  of  shares  of 
like  stock  of  the  Delaware  corporation,  each  of  the  par 
value  of  f  100,  and,  in  addition,  168  shares  of  the  common 
stock  of  the  latter  to  be  divided  pro  rata  among  the 
holders  of  the  common  stock  of  the  former.  The  new 
corporation  was  capitalized  at  f  100,000,  and  the  old  at 
115,000. 

Subsequent  to  the  arrangement  just  outlined,  but  on 
the  same  day,  E.  W.  Rothrock  Co.,  Inc., — hereinafter 
called  the  Delaware  company — entered  into  a  written 
agreement  with  plaintiff,  E.  J.  Kennedy,  who  held 
thirty-five  shares  of  the  capital  stock  of  the  Pennsylvania 
company,  and  was  about  to  receive,  in  exchange,  the 
same  number  of  shares  of  preferred  stock  of  the  new  cor- 
poration, whereby  it  was  agreed  (a)  that  the  Delaware 
company  would  purchase  these  thirty-five  shares  for 
f3,500,  payable  in  seven  notes  of  |500  each,  dated  De- 
cember 4,  1914,  with  interest,  the  first  maturing  one 
month  thereafter,  and  one  falling  due  each  succeeding 
month;  (b)  that  the  Delaware  company  would  give  its 
notes  for  f9,100,  payable  at  such  times  as  could  be  ar- 
ranged with  the  then  holders  of  |9,100  in  notes  of  the 
Pennsylvania  company,  upon  which  Kennedy  was  either 
accommodation  maker  or  endorser,  as  new  obligations  to 
lift  these  old  ones;  (c)  that  he,  Kennedy,  would  ^'use 
his  best  endeavors  to  have  the  present  owners  of  the  nine 
thousand  one  hundred  dollar  notes  exchange  the  same 
and  accept  in  payment  thereof  the  notes  of  [the  Dela- 
ware company]"  and  that  he  would  ^^endorse  and  renew 
his  endorsements  of  all  notes  from  time  to  time,  so  long 
as  the  contract  and  agr^ment  [was]  fairly  carried  out 
by  the  [Delaware  company] " ;  (d)  that  the  Dela- 
ware company  would  pay  the  aforesaid  f 3,500  of  notes 
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given  for  Kennedy's  stock,  and  the  obligations  for  |9,100, 
upon  which  he  was  to  become  endorser,  "out  of  the 
money  realized  from  the  sales  of  its  capital  stock  for 
cash,"  excluding  the  before-mentioned  268  shares,  and 
fifty  in  addition,  specially  set  aside  for  certain  desig- 
nated purposes;  (e)  that  such  money  would  be  applied 
as  follows :  "The  first  f 6,000  upon  account  of  the  out- 
standing bills  of  said  Pennsylvania  corporation,  the  next 
one  thousand  (1,000)  dollars,  half  on  said  thirty-five 
hundred  (3,500)  and  half  on  said  nine  thousand  one 
hundred  (9,100)  dollar  notes  to  said  E.  J.  Kennedy;  the 
next  one  thousand  (1,000)  dollars,  on  account  of  such 
bills;  the  next  one  thousand  (1,000)  dollars,  half  and 
half  on  said  E.  J.  Kennedy  notes  as  aforesaid;  etc.," 
until  all  of  the  notes  were  fully  paid. 

In  pursuance  of  this  last  mentioned  agreement,  the 
Delaware  company  delivered  seven  notes  of  ^00  each  to 
plaintiiff  for  his  stock,  and  the  latter  procured  the  holders 
of  the  old  notes  for  |9,100  to  take  in  lieu  thereof  like  ob- 
ligations of  the  new  corporation;  Kennedy  thereafter 
signed  and,  from  time  to  time,  renewed  his  signature, 
upon  the  new  notes  for  f9,100  until  the  banks  refused 
further  to  accept  him  either  as  maker  or  endorser.  Fi- 
nally, suit  for  f  1,000  having  been  brought  on  one  of  the 
latter  obligations,  judgment  obtained  and  execution  is- 
sued, Kennedy  was  compelled  to  pay  that  amount,  with 
interest  and  costs,  such  note  having  been  signed  by  him 
jointly  with  defendant  corporation,  ho  acting  as  an  ac- 
commodation maker;  after  its  payment,  this  obligation 
was  duly  assigned  to  plaintiff. 

The  first  of  the  seven  notes  was  paid,  but  those  subse- 
quently maturing  were  not ;  Kennedy  brought  this  ac- 
tion of  assumpsit  against  the  Delaware  company  to  re- 
cover the  $3,000  yet  due  on  these  obligations,  and,  in  ad- 
dition, claimed  the  f  1,000  which  he  had  paid  as  accom- 
modation maker,  $342.50,  due  him  on  a  check,  and  $300, 
for  rent  of  premises  occupied  by  defendant.  All  these 
items  were  sued  for  by  Kennedy  as  legal  plaintiff  except 
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the  one  of  a  thousand  dollars,  which  he  claimed  as  use- 
plaintiff. 

Defendant  denied  liability  on  the  six  flve-hundred-dol- 
lar  notes  upon  the  ground  that  plaintiff,  in  February, 
1915,  had  committed  a  breach  of  contract  by  transfer- 
ring some  of  his  property,  resulting  in  the  refusal  of  the 
banks  further  to  accept  his  endorsements;  which  de- 
fendant alleged,  in  a  general  way,  resulted  in  damage  to 
it  in  the  sum  of  f  10,000.  Defendant  also  averred  that 
the  capital  stock  available  for  the  plurpose,  which  it  had 
sold  to  time  of  suit,  would  not  aggregate  sufficient,  if 
applied  as  stated  in  the  contract,  to  pay  its  obligations 
held  by  plaintiff,  since  the  corporation  had  accepted 
notes,  instead  of  cash,  for  a  large  part  of  such  stock, 
some  of  which  notes  had  not  been  paid. 

The  various  issues  of  fact  involved  in  the  controversy 
were  submitted  to  the  jury,  and,  as  shown  by  the  verdict, 
were  found  against  defendant;  judgment  was  entered 
accordingly,  and  this  appeal  followed. 

With  reference  to  the  stock  sales,  the  court  below  was 
entirely  correct  in  charging  that,  on  the  facts  at  bar, 
sales  on  notes,  forthwith  discounted,  were  to  be  treated 
as  sales  "for  cash"  within  the  meaning  of  the  contract 
between  plaintiff  and  defendant,  which  distinguishes 
stock  sold  for  cash  from  that  issued  in  exchange  for  stock 
of  the  old  company  and  to  accomplish  certain  other  pur- 
poses therein  mentioned.  The  agreement  in  question 
provides  that  the  proceeds  of  such  cash  sales  are  to  be  ap- 
plied, in  the  manner  hereinbefore  stated,  to  the  reduction 
of  defendant's  various  obligations  to  plaintiff.  In  dispos- 
ing of  its  stock,  upon  several  occasions  defendant  accept- 
ed notes,  which  were  forthwith  discounted  for  cash.  Un- 
der the  circumstances,  it  would  work  grave  injustice  to 
permit  such  a  subterfuge  to  delay  the  enforcement  of  this 
company's  contractual  obligations ;  but  it  is  not  neces- 
sary to  rest  upon  that  ground  the  affirmance  of  the  pres- 
ent judgment,  for  there  is  ample  evidence  upon  the  rec- 
ord to  prove  that,  at  the  time  of  this  action,  defendant 
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had  sold  for  actoal  cash  enough  stock  fully  to  pay  the 
notes  in  suit. 

As  to  the  question  of  the  first  breach  of  contract,  there 
is  evidence  sufficient  to  sustain  a  finding  that,  in  Feb- 
ruary, 1915,  the  Delaware  company  refused  to  pay  the 
note  of  f 500  then  accruing,  at  the  same  time  notifying 
plaintiff  it  would  not  meet  any  more  of  such  obligations, 
and  he  would  have  to  sue  thereon ;  with  this  evidence  be- 
lieved by  the  jury,  as  the  verdict  indicates  it  was,  a 
breach  was  proved  against  defendant;  and  plaintiff^s 
testimony  shows  that,  upon  the  date  in  question,  the  lat- 
ter was  not  in  default  as  to  his  promised  endorsements 
on  the  notes  for  f 9,100.  Defendant  contends,  however, 
that  plaintiff  was  in  default  in  the  respect  last  men- 
tioned, in  that  he  transferred  property  to  such  an  extent 
as  to  impair  his  financial  credit;  and  it  complains  be- 
cause the  trial  judge  refused  testimony  concerning  these 
alleged  transfers.  We  see  no  error  in  tlie  rulings  of  the 
court  below  upon  the  subject  in  hand ;  there  is  nothing 
in  the  agreement  between  the  parties  to  prohibit  plain- 
tiff from  transferring  or  disposing  of  his  property,  and, 
in  addition,  it  appears  that  Kennedy  attempted  no  sucji 
assignments  or  transfers  until  after  the  Delaware  com- 
pany's refusal  to  pay  the  note  due  him  in  February,  1915, 
that  is,  until  after  defendant's  breach  of  contract.  We 
have  read  the  authorities  cited  by  appellant  as  applica- 
ble to  this  branch  of  the  case,  but  none  of  them  rules  the 
facts  at  bar. 

In  one  of  its  assignments,  appellant  complains  because 
the  court  below  refused  to  allow  in  evidence  an  alleged 
written  contract  between  plaintiff  and  E.  W.  Rothrock 
individually,  which  the  latter  claims,  in  effect,  modified 
the  contract  in  suit  "with  reference  to  the  application  of 
money  arising  from  sales  of  stock."  We  see  no  error  in 
this  ruling;  if  there  was  any  breach  of  the  terms  of  this 
collateral  agreement,  the  damages  accruing  therefrom 
may,  perhaps,  be  recovered  by  Rothrock  personally,  but 
the  court  below  was  right  in  holding  that  such  breach 
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could  not  affect  the  questions  involved  in  the  present 
suit. 

Another  assignnieut  complains  of  an  alleged  incon- 
sistency between  a  part  of  the  charge,  dealing  with  plain- 
tiff's right  to  regain  the  amount  paid  by  him  on  the  be- 
fore-mentioned note  of  $1,000,  and  a  point  covering  the 
same  item.  It  appears  the  trial  judge  said  that,  if  Ken- 
nedy had  to  pay  this  note  of  $1,000,  "then  he  would  be 
put  in  the  position  ok  the  bank"  and  "would  have  the 
right  to  recover  the  amount  the  bank  collected  from 
him" ;  but,  later  on,  in  answer  to  the  point,  the  jury  was 
plainly  told  that  plaintiff  could  not  recover  "anything" 
upon  the  item  of  $1,000,  unless  he  "proved  to  the  satis- 
faction of  the  jury,"  by  the  weight  of  all  the  evidence  in 
the  case,  that  he  had,  in  all  particulars,  lived  up  to  his 
agreement  with  defendant.  It  is  quite  plain  this  incon- 
sistency could  have  done  defendant  no  harm.  In  the 
first  place,  plaintiff  paid  the  note  for  $1,000,  and  might 
have  had  the  judgment  thereon  marked  to  his  use  (Car- 
negie Nat.  Bk.  V.  Seibel,  255  Pa.  473) ;  but  he  preferred 
to  include  the  item  in  his  present  suit.  Next,  as  already 
indicated,  the  verdict  comprehends  a  finding  that  defend- 
ant, and  not  plaintiff,  was  the  party  in  default ;  and  the 
last  thing  said  to  the  jury,  upon  the  subject  of  this  note, 
was  the  affirmance  of  the  point  to  the  effect  that  there 
could  be  no  recovery  unless  plaintiff  proved  "by  the 
weight  of  the  evidence"  that  he  had  not  breached  his  con- 
tract. Finally,  it  was  the  duty  of  counsel  to  call  the 
court's  attention  to  the  alleged  inconsistency,  when  the 
trial  judge,  after  answering  all  points,  asked,  "Is  there 
anything  else,  gentlemen,  you  desire  me  to  say  to  the 
jury."    We  see  no  merit  in  this  assignment. 

The  assignment  most  strenuously  insisted  upon  alleges 
that  the  court  below  erred  "in  overruling  defendant's 
motion  in  arrest  of  judgment."  In  this  connection  the 
complaint  is  of  a  misjoinder  of  actions.  The  suit  was 
instituted  in  December,  1915.  An  affidavit  of  defense 
was  filed,  a  plea  in  abatement  entered,  the  general  issue 
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pleaded,  and  then  defendant,  bj'  leave  of  court,  filed  a 
special  plea  of  set-off.  In  none  of  these,  however,  did  it 
suggest  a  misjoinder  of  actions,  or  complain  because 
plaintiff  was  endeavoring  to  recover  one  of  the  items  in 
suit  as  a  use-plaintiff,  while  he  claimed  the  others  as 
legal  plaintiff.  After  trial,  defendant  for  the  first  time 
raised  the  objection  in  question.  We  cannot  perceive  in 
what  manner  the  defendant  was  prejudiced  by  the  so- 
called  misjoinder,  and  we  agree  with  the  learned  court 
below  that,  after  full  notice  of  the  cause  of  action  in 
plaintiff's  statement  of  claim,  defendant  having  "filed 
his  affidavit  of  defense,  entered  a  special  plea,  and  had  a 
fair  trial,  it  is  now  too  late  [for  it]  to  raise  the  objection 
that  there  was  a  misjoinder" :  Whitney  v.  Haskell,  216 
Pa.  622,  628,  and  cases  there  cited. 

Another  matter  calls  for  notice.  Defendant  contends 
that  plaintiff  recovered  too  much  interest.  The  declara- 
tion asks  interest  only  from  December  4, 1915 ;  but,  as  a 
matter  of  fact,  on  the  bulk  of  the  claims  in  suit,  it  was 
actually  due  from  December  4, 1914,  and  the  special  ver- 
dict shows  an  allowance  thereof  from  that  date.  Under 
the  circumstances,  the  declaration  might  be  treated  as 
amended  to  agree  with  the  judgment  on  the  verdict  (Pas- 
senger C.  L.  Ins.  Co.  V.  Birnbaum,  116  Pa.  565,  572; 
Fonder  v.  Rosenstein,  53  Pa.  Superior  Ct.  161, 165 ;  Wil- 
son V.  Pullman  Co.  (No.  1),  65  Pa.  Superior  Ct.  499, 
507) ;  but  it  is  not  necessary  to  follow  this  course,  for, 
since  appellant's  statement  of  ^^questions  involved" 
makes  no  reference  to  the  matter  of  interest,  that  subject 
is  not  properly  before  us,  and  need  not  be  considered : 
Willock  V.  Beaver  Valley  Railroad  Co.,  229  Pa.  526,  530  ; 
Smith  V.  Lehigh  Valley  R.  R.  Co.,  232  Pa.  456,  462; 
Pramuk's  App.,  250  Pa.  45,  51 ;  Vulcanite  Paving  Co.  v. 
Philadelphia  (No.  1),  252  Pa.  600,  601-2;  Spang  v. 
Mattes,  253  Pa.  101,  103;  Hopkins  v.  Tate,  255  Pa.  56, 
62. 

The  assignments  are  overruled  and  the  judgment  is  af- 
firmed. 
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Corona  Coal  &  Coke  Company,  Appellant,  v.  Dick- 
inson et  al. 

Mines  and  mining — Coal  lease — Difficulty  of  performance — Con- 
struction— Royalties — Change  of  character  of  vein, 

1.  Inconvenience  or  the  cost  of  compliance,  though  they  might 
make  compliance  a  hardship,  cannot  excuse  a  party  from  the  per- 
formance of  an  absolute  and  unqualified  undertaking  to  do  a  thing 
which  is  possible  and  lawful. 

2.  As  a  general  rule  a  lessor  is  not  relieved  from  liability  by 
subsequent  developments  or  changes  in  the  property. 

8.  Where  the  terms  of  a  coal  lease  provide  for  the  payment  of  a 
minimum  royalty  to  the  lessors  by  the  lessee,  the  fact  that  the  vein 
of  coal  becomes  thinner  and  more  difficult  to  work  and  the  coal  of 
less  value,  does  not  excuse  the  lessee  from  the  duty  to  pay  the 
minimum  royalty  provided  by  the  lease,  and,  in  an  action  of  re- 
plevin for  property  seized  by  landlord's  warrant  for  nonpayment  of 
minimum  royalties  due  under  the  terms  of  the  lease,  the  jury  were 
properly  directed  to  find  a  verdict  for  the  defendant  for  the  amount 
of  royalties  so  due. 

Argued  March  23, 1918.  Appeal,  No.  9,  Jan.  T.,  1918, 
by  plaintiff,  from  judgment  of  C.  P.  Clearfield  Co.,  Sept. 
T.,  1917,  No.  267,  on  verdict  for  defendants  in  case  of 
Corona  Coal  &  Coke  Company,  a  Pennsylvania  Corpora- 
tion, V.  Margaret  A.  Dickinson,  Mary  G.  Dickinson,  W. 
R.  Dickinson,  Julia  Shugart,  Anna  N.  Dickinson,  Ber- 
nice  Dickinson,  S.  B.  Isenberg,  Agent  for  William  R. 
Dickinson  Heirs,  and  Ira  C.  McCloskey,  Bailiflf.  Before 
Brown,  C.  J.,  Potter,  Stewart,  Moschziskbr,  Frazbr 
and  Walling,  JJ.    Affirmed. 

Replevin  for  property  seized  by  landlord's  warrant. 
Before  Bell,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  for  the  defendants  for  f  4,662.63  and  judgment 
thereon. 

Errors  assigned  were  certain  rulings  on  evidence,  the 
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action  of  the  court  in  directing  a  verdict  for  the  defe;nd- 
ants,  and  in  refusing  binding  instructions  in  favor  of 
the  plaintiff. 

Roland  D.  Swoope^  for  appellant. 

A.  R,  Chase,  for  appellee. 

Opinion  by  Mr.  Justice  Walling,  June  11, 1918 : 
This  is  an  action  of  replevin  for  property  seized  by 
landlord's  warrant  for  royalties  on  a  coal  lease.  In 
1908  defendants,  as  owners  of  a  tract  of  250  acres  of  land 
in  Clearfield  County,  made  a  lease  to  plaintiff  of  a  cer- 
tain vein  of  coal  therein,  known  as  "B"  seam,  which  pro- 
vides, inter  alia,  "Third.  The  lessee  shall  proceed  at 
once  to  open  and  develop  said  coal  and  shall  com- 
mence shipping  coal  on  or  before  the  first  day  of  April, 
A.  D.  1909,  and  shall  ship  during  the  year,  to  be  com- 
puted from  said  date,  not  less  than  20,000  gross  tons  of 
coal,  and  the  next  following  year  20,000  gross  tons ;  and 
each  and  every  year  thereafter  during  the  continuance 
of  this  lease  not  less  than  25,000  gross  tons,  until  all  of 
the  merchantable  and  workable  coal  in  said  seam,  in  or 
under  the  above  described  lands,  shall  be  exhausted,  and 
in  default  thereof,  the  said  lessee  agrees  to  pay  to  the 
said  lessors  the  royalty  on  said  minimum  amount  of  coal 
agreed  to  be  mined  at  the  aforesaid  rate,  the  same  to  be 
payable  at  the  end  of  each  period  of  three  (3)  months, 
subject,  however,  to  a  proportionate  deduction  in  said 
minimum  amount  of  coal  agreed  to  be  mined  as  afore- 
said when  a  general  labor  strike  or  other  causes  beyond 
the  control  of  said  lessee  shall  prevent  mining  opera- 
tions. It  is  understood  that  if  rent  or  royalty  shall  be 
advanced  and  paid  on  the  minimum  quantity  for  coal 
not  mined,  the  lessee  shall  have  the  right  to  mine  the  coal 
thus  paid  for,  next  two  succeeding  years,  without  again 
paying  royalty  therefor.^'  And  also :  "Ninth.  It  is  cove- 
nanted and  agreed  that  this  lease  shall  continue  until  all 
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the  merchantable  and  workable  coal  in  said  ^B'  seam  or 
vein  has  been  mined,  as  hereinbefore  provided."  The 
plaintiff  (lessee)  took  possession  of  the  property  and 
proceeded  to  mine  and  remove  the  coal,  and  for  the  first 
five  years  paid  the  defendants  (lessors)  the  full  mini- 
mum royalty,  although  that  was  slightly  more  than  for 
the  amount  of  coal  actually  mined.  As  the  operation  ex- 
tended, the  vein  became  thinner  and  the  coal  more  dirty 
which  added  to  the  work  of  its  removal  and  to  the  diffi- 
culty of  mining  the  stipulated  minimum  quantity.  Of 
this  condition  plaintiff  made  repeated  complaints  to  de- 
fendants, and,  after  the  five  years,  in  making  settlements 
paid  the  royalty  only  on  the  amounts  actually  mined, 
which  was  much  less  than  the  minimum.  Defendants 
retained  the  payments  but  never  agreed  to  treat  them  as 
in  full^  or  to  waive  any  rights  under  the  lease,  or  to 
modify  any  of  its  provisions.  This  continued  for  about 
three  years  when  defendants  issued  the  warrant  in  ques- 
tion to  collect  the  difference  between  the  minimum  roy- 
alty and  the  amount  actually  paid,  which  amounted  to 
f 4,662.63;  then  the  lessee  brought  this  replevin.  The 
trial  court  held  that  defendants  were  within  their  rights 
and  directed  a  verdict  in  their  favor.  Plaintiff  appealed. 
We  find  nothing  that  calls  for  reveraal.  Plaintiff  is 
still  mining  the  vein  of  coal  and  has  never  surrendered 
the  lease  nor  offered  to  do  so,  and  there  is  yet  therein  a 
large  amount  of  merchantable  workable  coal,  as  about 
one-half  of  the  tract  has  not  been  mined.  There  is  no 
guaranty  in  the  lease  as  to  the  thickness  of  the  vein  or 
quality  of  the  coal.  During  but  two  months  of  the  entire 
time  have  mining  operations  on  the  premises  ceased  and 
for  them  plaintiff  has  received  credit.  We  agree  with 
the  court  below  that  so  long  as  the  mine  is  in  operation 
the  minimum  royalty  must  be  paid,  and  that  the  fact  of 
the  vein  being  lighter  in  some  places,  or  of  the  coal  con- 
taining an  unusual  amount  of  dirt,  rendering  it  difficult 
to  secure  miners  to  work  therein,  is  no  defense.  The 
parties  did  not  stipulate  as  to  those  contingencies.     By 
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the  terms  of  the  lease  the  only  available  excuse  is  a  gen- 
eral labor  strike  or  other  cause  beyond  the  control  of  the 
lessee  which  prevents  mining  operations,  and  there  has 
been  no  such  cause.  There  is  no  allegation  that  it  is  not 
practical  to  mine  the  coal  as  it  is,  in  fact  it  is  being 
mined,  and  the  conditions  complained  of  do  not  prevent 
it.  No  fraud  is  alleged  and  there  is  no  ambiguity  in  the 
contract.  Had  the  vein  turned  out  richer  than  expected 
it  would  have  been  plaintiffs  gain;  that  it  turned  cmt 
poorer  is  its  loss,  but  does  not  excuse  performance  of  the 
contract.  The  lessors  could  not  repudiate  it  because  of 
the  increase  in  value  of  unmined  coal,  neither  can  the 
lessee  because  of  the  increased  diflBculty  in  or  expense 
of  mining  it.  "Inconvenience  or  the  cost  of  compliance, 
though  they  might  make  compliance  a  hardship,  cannot 
excuse  a  party  from  the  performance  of  an  absolute  and 
unqualified  undertaking  to  do  a  thing  that  is  possible 
and  lawful.  Parties  sui  juris  bind  themselves  by  their 
lawful  contracts,  and  courts  cannot  alter  them  because 
they  work  a  hardship.  The  rights  of  the  parties  must 
be  measured  by  the  contract  which  they  themselves 
made.  A  contract  is  not  invalid,  nor  is  the  obligor  there- 
in in  any  manner  discharged  from  its  binding  effect,  be- 
cause it  turns  out  to  be  difficult  or  burdensome  to  per- 
form" :  6  R.  C.  L.  p.  997 ;  and  see  Timlin  v.  Brown,  158 
Pa.  606;  Lehigh  Valley  Coal  Co.  v.  Everhart,  206  Pa. 
118;  Steele  v.  Maher,  38  Pa.  Superior  Ct.  183;  Shafer 
V.  Senseman,  125  Pa.  310.  "As  a  general  rule  a  lessee  is 
not  relieved  from  liability  by  subsequent  developments 
or  changes  in  the  property":  18  R.  C.  L.,  Section  99  (p. 
1192). 

The  lessors'  acceptance  of  the  royalty  on  the  amount 
actually  mined  was  not  a  waiver  of  the  balance,  nor 
did  it  constitute  an  estoppel:  Tustin  v.  Philadelphia 
&  Reading  C.  &  I.  Co.,  250  Pa.  425 ;  Hillside  Coal  &  Iron 
Co.  V.  Sterrick  Creek  Coal  Co.,  239  Pa.  359 ;  Powell  v. 
Burroughs,  54  Pa.  329.  A  debtor  cannot  discharge  him- 
self of  a  clear  legal  liability  for  a  fixed  amount  by  pay- 
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ing  a  part  of  it.  Mere  delaj-  of  suit  or  neglect  to  rigor- 
ously exact  money  is  not  evidence  of  waiver :  Atkinson, 
Assignee,  v.  Walton,  162  Pa.  219,  222;  and  see  Teufel  v. 
Kowan,  179  Pa.  408.  There  is  no  ambiguity  in  the 
lease,  hence  the  fact  that  the  lessee  paid  the  entire  mini- 
mum royalty  for  the  first  five  years  and  thereafter  de- 
clined to  do  so  is  not  important  as  tending  to  show  the 
parties'  own  construction  of  the  contract.  Plaintiff's 
various  offers  of  evidence  as  to  the  dirty  condition  of  the 
coal,  the  difficulty  of  securing  miners  by  reason  thereof, 
etc.,  if  admitted  would  have  constituted  no  defense  to 
the  lessors'  claim  for  the  minimum  royalty,  therefore 
their  rejection  was  not  error.  There  is  here  an  abun- 
dance of  unmined  workable  coal  of  merchantable  quality, 
and  no  question  as  to  the  exhaustion  of  the  vein  or  of  the 
lessee's  inability  to  mine  the  minimum  amount  by  reason 
thereof,  hence  the  authorities  cited  as  to  that  do  not 
apply. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Conimonwealth  of  Pennsylvania  v.  Corsino,  Appel- 
lant. 

Criminal  law — Murder — Charge — Effect  of  reputation  evidence 
— Self-defense — Measure  of  proof — Scope  of  cross-examination — 
Discretion  of  court — Loss  of  indictment — Substitution  of  copy — 
Substitution  in  absence  of  defendant — Interpreter — Duty  to  swear 
— Correctness  of  interpretation — New  trial. 

1.  On  the  trial  of  an  indictment  for  murder,  it  was  not  error 
to  charge  that  character  evidence  was  not  offered  on  the  theory 
that  a  man  of  good  reputation  could  not  commit  a  crime, 
for  frequently  such  a  man  has  become  involved  in  crimes 
which  belie  his  reputation,  where  the  trial  judge  explained  fuUy 
the  difference  between  character  and  reputation,  and  further 
•charged  that  evidei\ce  of  reputation  for  good  character  is  substan- 
tive evidence  and  is  to  be  considered  with  the  other  evidence  in  the 
case,  and  in  some  instances  may  create  a  reasonable  doubt  of  de- 
fendant's guilt,  and  affirms  without  qualification  points  presented 
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by  the  defendant  on  this  branch  of  the  case,  which  correctly  stated 
the  law  on  the  subject. 

2.  In  charging  the  jury  on  the  matter  of  self-defense,  where 
defendant  admitted  that  he  shot  and  killed  deceased,  but  claimed 
it  was  done  in  self-defense,  it  was  not  reversible  error  for  the  trial 
judge  to  say  that  such  defense  should  be  established  by  "satisfac- 
tory proof,"  where  the  remaining  portion  of  the  charge  showed 
clearly  that  he  did  not  thereby  mean  that  self-defense  should  be 
established  beyond  a  reasonable  doubt,  and  where  he  further 
charged  that  such  defense  need  not  be  established  beyond  a  rea- 
sonable doubt,  but  by  what  is  called  in  law  a  fair  preponderance  or 
weight  of  the  evidence,  and  that  if  on  the  whole  they  had  a  rea- 
sonable doubt  as  to  defendant's  guilty  they  should  acquit  him. 
;  3.  It  was  not  error  to  tell  the  juV  that  the  defense  was  self- 
defense. 

4.  The  cross-examination  of  witnesses  is  largely  within  the  dis- 
cretion of  the  trial  judge,  and  where  a  question  has  been  fully  an- 
swered, his  refusal  to  allow  a  repetition  is  not  error. 

5.  Where  a  statement  signed  by  defendant^  relating  to  the  homi- 
cide, was  in  evidence,  it  was  not  error  for  the  judge  to  remark  in 
the  course  of  the  examination  of  a  witness  "The  question  is  whether 
it  was  read  to  the  prisoner  or  whether  the  prisoner  accepted  it  as 
his  statement.     That  is  the  question." 

6.  It  is  the  inherent  right  of  a  prisoner  in  a  capital  case  to  be 
present  at  every  stage  of  the  proceedings,  from  his  arraignment  to 
the  rendition  of  the  verdict;  neither  court  nor  judge  can  take  any 
step  affecting  his  rights  in  his  absence. 

7.  When  during  a  trial  for  murder  it  becomes  necessary  to  amend 
an  indictment  or  substitute  a  copy,  the  application  therefor  should 
be  made  in  open  court,  in  the  presence  of  the  defendant  and  on  no- 
tice to  his  coimsel,  that  all  rights  may  be  safeguarded,  and  it 
was  reversible  error  for  the  court  to  permit  an  assistant  district' 
attorney  to  prepare  a  copy  of  the  indictment  without  notice  to  the 
defendant  and  in  his  absence,  and  file  the  same  in  place  of  the 
original  which  had  been  mislaid,  and  permit  such  copy  to  be  given 
to  the  jury  when  they  retired  to  consider  the  case,  especially  where 
it  appeared  that  the  names  of  some  of  the  Conmionwealth's  wit- 
nesses were  omitted  from  the  copy  although  written  on  the  original 
indictment,  and  that  defendant's  plea  of  not  guilty  was  not  entered 
on  the  copy,  although  it  did  appear  on  the  original. 

8.  Where  a  witness  is  called  to  interpret  the  testimony  of  a  "wit- 
ness, the  interpreter  should  be  properly  sworn. 

9.  Whether  testimony  given  in  a  foreign  language  was  correctly 
interpreted  is  a  question  of  fact  with  which  an  appellate  court  will 
not  interfere  except  in  case  of  manifest  error. 
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Argued  May  6,  1918.  Appeal,  No.  94,  Jan.  T.,  1918, 
by  defendant,  from  sentence  of  O.  &  T.  Luzerne  Co.,  April 
Sess.,  1917,  No.  79,  on  verdict  of  guilty  of  murder  of  the 
first  degree  in  case  of  Commonwealth  of  Pennsylvania  v. 
Angelo  Corsino.  Before  Brown,  C.  J.,  Stewart, 
MoscHziSKBR,  Frazer  and  Walung,  JJ.     Reversed. 

Indictment  for  murder.    Before  Strauss,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  of  guilty  of  murder  of  the  first  degree,  on 
which  sentence  of  death  was  passed.  Defendant  ap- 
pealed. 

Errors  assigned  w^re  the  charge  of  the  court,  certain 
rulings  on  evidence,  and  refusal  of  defendant's  motion 
for  new  trial. 

W.  Alfred  Valentine,  with  him  Frank  L.  Pinola  and 
William  H.  Oillespie^  for  appellant. 

Frank  P.  Slattery,  District  Attorney,  with  him  John 
H.  Dando  and  A.  L.  Turner,  Assistant  District  At- 
torneys, for  appellee. 

Opinion  by  Mr.  Justice  Walling,  June  11, 1918; 

The  defendant,  Angelo  Corsino,  was  convicted  of 
murder  of  the  first  degree  for  the  killing  of  Augustino 
Shendra.  The  firing  of  the  fatal  shot  was  admitted  and 
defendant  interposed  self-defense.  Evidence  was  offered 
tending  to  establish  his  good  reputation  as  a  peaceable 
man,  and  it  is  urged  that  the  trial  judge  erred  in  his 
charge  upon  that  question.  He  told  the  jury  in  brief 
that  such  evidence  was  not  offered  on  the  theory  that  a 
man  of  good  reputation  would  not  commit  a  crime,  for 
frequently  such  a  man  has  become  involved  in  crimes 
that  belied  his  reputation.  He  then  explained  the  dif- 
ference between  character  and  reputation  and  said :  '^Evi- 
dence of  reputation  for  good  character  is  substantive 
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evidence,  and  is  to  be  considered  with  the  other  evidence 
in  the  case.  Sometimes  it  is  the  only  evidence  available 
to  a  defendant,  and  therefore  it  has  been  said,  in  some 
instances  it  may  of  itself  create  a  reasonable  doubt  of 
the  defendant's  guilt.  Such  evidence  is  applicable  as  well 
to  the  degree  of  the  crime  as  to  the  general  question  of 
guilt  under  the  entire  indictment.  It  may,  therefore, 
where  the  proof  of  guilt  has  been  established,  lead  the 
jury  to  doubt  whether  a  first  degree  crime  was  com- 
mitted, and  thus  bring  the  jury  to  a  verdict  of  second 
degree,  or  even  manslaughter,  and  where  it  continues  in 
the  mind  as  to  guilt  in  any  degree,  or  of  any  crime,  it 
should  lead  to  general  acquittal."  He  also  affirmed 
without  qualification  defendant's  twelfth  and  thirteenth 
points,  where  the  law  on  this  branch  of  the  case  is  stated 
fully  and  as  favorable  to  defendant  as  can  be  found  in 
any  of  the  authorities.  Defendant  had  the  full  benefit 
of  his  character  defense,  and  there  is  no  error  in  the 
general  charge  as  to  that ;  hence,  the  rule  that  misstate- 
ment of  the  law  in  the  charge  cannot  be  cured  by  answers 
to  points,  does  not  apply.  But  on  the  question  of  ade- 
quacy, the  points  and  answers  are  a  part  of  the  charge, 
and  it  is  not  necessary  to  repeat  elsewhere  principles 
fully  stated  in  requests  that  are  granted. 

We  find  no  substantial  merit  in  the  criticism  of  the 
charge  as  to  self-defense.  True,  the  judge  did  say  it 
sliould  be  established  by  satisfactory  proof,  but  there- 
after clearly  showed  that  he  did  not  thereby  mean  evi- 
dence beyond  a  reasonable  doubt;  for  he  affirmed  de- 
fendant's point  that,  "The  burden  of  proving  self-defense 
is  not  placed  heavily  upon  one  accused  of  taking  life. 
Sacred  as  is  human  life,  the  defendant  is  not  bound  to 
show  beyond  all  doubt  that  he  was  compelled  to  take  it, 
but  is  humanely  permitted  to  satisfy  the  jury  by  a  fair 
preponderance  of  the  testimony  that  he  killed  under  cir- 
cumstances justifying  his  belief  that  his  own  life  would 
not  otherwise  have  been  saved";  and  then  said,  "And 
that  brings  to  my  mind  that  I  failed  to  refer,  in  my  gen- 
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eral  charge,  to  the  measure  of  proof  which  is  required  of 
the  defendant  who  sets  up  the  defense  of  self-defense/' 
and  fully  explained  the  correct  rule  and  told  the  jury 
that  such  defense  need  not  be  established  beyond  a  rea- 
.  sonable  doubt  but  by  what  is  called  in  law  the  fair  pre- 
ponderance or  weight  of  the  evidence.  He  also  instruct- 
ed the  jury  that  if  on  the  whole  case  they  had  a  reason- 
able doubt  as  to  defendant's  guilt  they  should  acquit 
him.  While  the  term  "satisfactory  proof  was  not  hap- 
I)ily  chosen,  we  are  sure  that,  taking  all  the  judge  said, 
the  jury  could  not  have  understood  him  to  mean  by  that 
term  proof  beyond  a  reasonable  doubt.  It  was  not  error 
to  tell  the  jury  that,  "The  defense  is  self-defense,"  for 
there  was  no  other.  A  man  who,  standing  near  another, 
intentionally  fires  at  him  with  a  revolver  and  with  such 
deadly  aim  as  to  pierce  his  heart,  cannot  escape  by  testi- 
fying that  he  did  not  intend  to  kill  him ;  but  such  state- 
ment may  be  competent  on  the  question  of  the  degree  of 
the  crime. 

The  extent  to  which  a  cross-examination  will  be  al- 
lowed is  quite  largely  committed  to  the  discretion  of  the 
trial  judge;  and,  where  a  question  has  been  fully  an- 
swered, his  refusal  to  allow  its  repetition  is  not  error. 
On  the  day  following  the  homicide,  the  defendant  had 
signed  a  written  statement  relating  thereto,  which  was 
offered  in  evidence  and  it  w^as  not  error  for  the  trial 
judge  to  remark  that,  "The  question  is  whether  it  was 
read  to  the  prisoner,  or  whether  the  prisoner  accepted  it 
as  his  statement.     That  is  the  question." 

As  the  jury  retired  to  consider  the  case,  the  indict- 
ment could  not  be  found,  neither  could  the  district  at- 
torney who  had  inadvertently  carried  it  away;  so  his 
assistant  prepared  a  copy  which  the  trial  judge  at  cham- 
bers ordered  filed  in  place  of  the  original  until  the  lat- 
ter could  be  found.  The  copy  was  then  given  to  the  jury. 
This  order  was  made  without  notice  to  defendant  or  his 
counsel  and  in  their  absence.  The  names  of  ten  of  the 
Commonwealth's  witnesses  were  endorsed  on  the  back  of 
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the  original  indictment,  while  the  copy  contained  but 
one,  and  defendant's  plea  of  ""^not  guilty''  entered  on  the 
original  was  omitted  from  the  copy;  aside  from  this 
they  were  alike.  It  is  the  inherent  right  of  the  prisoner 
in  a  capital  case  to  be  present  at  every  stage  of  the  pro- 
ceedings from  the  arraignment  to  the  rendition  of  the 
verdict.  Neither  court  nor  judge  can  take  any  step  af- 
fecting his  right  in  his  absence.  See  Sadler's  Criminal 
Procedure,  p.  412;  also  10  R.  C.  L.  pp.  90,  91.  "It  is 
better  that  this  case  should  be  tried  a  third  time  than 
that  such  a  precedent  should  be  established" :  per  opin- 
ion of  President  Judge  Rice  in  Commonwealth  of  Penna, 
V.  House,  6  Pa.  Superior  Ct.  92.  When  during  a  trial  it 
becomes  necessary  to  amend  an  indictment,  or  substi- 
tute a  copy,  the  application  therefor  should  be  made  in 
open  court  in  presence  of  the  defendant  and  on  notice 
to  his  counsel  that  all  rights  may  be  safeguarded.  The 
right  of  the  court  to  permit  a  copy  to  be  filed  in  place 
of  the  original  indictment  is  not  the  question.  It  may  be 
that  no  harm  was  done  defendant;  the  same  might  be 
said  of  answering  questions  propounded  by  jurors,  giv- 
ing them  additional  instructions  or  taking  their  verdict, 
and  yet  no  one  would  urge  that  such  could  be  done  in  the 
absence  of  defendant.  The  law  so  jealously  guards  the 
prisoner's  rights,  when  on  trial  for  life,  that  it  will  not 
tolerate  any  false  step  that  might  result  to  his  preju- 
dice, even  when  taken  inadvertently  as  this  undoubtedly 
was.  For  this  reason  the  court  below  should  have 
granted  a  new  trial ;  the  sixth  assignment  of  error  relat- 
ing thereto  is  well  taken. 

The  evidence  of  some  witnesses  on  each  side,  unable  to 
speak  English,  was  taken  through  Mrs.  Mary  Sardoni, 
an  Italian  interpreter.  As  a  reason  for  a  new  trial  it 
was  urged  that  she  had  not  been  properly  sworn.  An 
interpreter  is  a  witness  and  should  be  sworn.  See 
Wharton's  Criminal  Evidence  (10  Ed.),  Sec.  449;  1 
Thompson  on  Trials  (2  Ed.),  Sec.  366;  7  Encyclopedia 
of  Evidence,  p.  657.     Mrs.  Sardoni  had  not  been  ap- 
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pointed  or  qualified  as  interpreter  under  the  Act  of  May 
8, 1913,  P.  L.  170,  but  had  acted  as  such  in  the  court  be- 
low for  twenty-five  years,  and  whether  properly  sworn, 
or,  if  not,  whether  defendant  can  avail  himself  of  that 
fact  after  having  used  her  as  his  own  interpreter  and 
after  verdict,  are  questions  not  necessary  now  to  deter- 
mine. As  the  case  goes  back  for  a  new  trial,  that  objec- 
tion can  be  eliminated  by  administering  an  oath  to  the 
interpreter;  a  precaution  that  would  not  be  amiss  in 
any  case.  The  court  below,  after  a  careful  investigation, 
found  in  effect  that  the  testimony  had  been  interpreted 
with  substantial  accuracy,  so  the  complaint  as  to  that 
is  without  merit.  Whether  testimony  given  in  a  foreign 
language  was  correctly  interpreted  is  a  question  of  fact 
with  which  an  appellate  court  will  not  interfere  except 
in  case  of  manifest  error. 

The  sixth  assignment  of  error  is  sustained  and  there- 
upon the  judgment  is  reversed  and  a  venire  facias  de 
novo  awarded. 


Hufnagle  v.  Wilkes-Barre  Railway  Company,  Ap- 
pellant. 

Practice,  G.  P. — Trials— ^Interested  witness — Cause  of  injury — 
Charge  —  Sufficiency  —  Failure  to  request  further  instructions  — 
Court  and  jury — Assignments  of  error — Incomplete  quotation — In- 
sufficient assignments— ^Practice,  Supreme  Court. 

1.  One  who  has  no  personal  interest  in  the  pending  suit,  is  not 
an  interested  witness  merely  because  he  has  a  suit  growing  out  of 
the  same  accident  against  both  parties  thereto. 

2.  It  is  for  the  jury  alone  to  decide  whether  facts  testified  to  are 
established  by  the  evidence. 

3.  As  assignment  of  error  is  bad  which  quotes  only  a  portion  of 
the  general  charge  dealing  with  the  subject-matter  of  which  com- 
plaint is  made. 

4.  A  failure  to  explain  the  difference  between  interested  and 
disinterested  testimony  is  not  reversible  error,  where  appellant  re- 
mained silent  when  asked  if  there  was  anything  further  to  which  he 
desired  the  attention  of  the  jury  to  be  called. 
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Argued  May  28, 1918.  Appeal,  No.  109,  Jan.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  Luzerne  Co.,  Jan. 
T.,  191-1,  Xo.  130,  on  verdict  for  plaintiff,  in  ease  of 
Charles  Hufnagle  v.  Wilkes-Barre  Railway  Company. 
Before  Brown,  C.  J.,  Moschziskbr,  Frazeb,  Walung 
and  Simpson,  JJ.    Affirmed. 

Trespass  for  personal  injuries.    Before  Garman,  J. 
The  opinion  of  the  Supreme  Court  states  the  ease. 
Verdict  for  plaintifif  for  f 2,040  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  the  charge  of  the  court  and  in  re- 
fusing to  affirm  defendant's  points  for  charge. 

Paul  Bedford,  with  him  Frank  A.  McOuigan  and' 
John  T.  Lenaho/n,  for  appellant. 

Abram  Saulshurg,  with  him  Mose  H.  Salshurg  and 
E.  B.  Morgan,  for  appellee. 

Opinion  by  Mr.  Justice  Simpson,  June  11, 1918 : 
Plaintifif  alleges  that  while  driving  along  a  public 
highway  he  was  injured  by  being  run  into  by  a  car  of  de- 
fendant. Each  party  avers  that  the  accident  was  caused 
by  the  careless  and  reckless  driving  of  the  other.  The 
case  was  submitted  to  the  jury,  which  rendered  a  verdict 
in  plaintifiPs  favor,  and  from  the  judgment  thereon  de- 
fendant now  appeals,  and  assigns  errors  in  the  charge  of 
the  court. 

The  first  assignment  alleges  error  because  of  the  denial 
of  the  fourth  point  of  defendant,  viz:  "Plaintiff's  wit- 
ness, Courtright,  is  an  interested  witness."  There  were 
two  witnesses  of  that  name,  and  the  point  does  not  dis- 
close which  was  referred  to.  Assuming  that  it  was 
James  Courtright,  it  appeared  that  he  was  a  pedestrian 
on  the  highway  at  the  time  of  the  accident,  claimed  to  be 
injured  as  a  result  of  the  collision,  and  had  sued  both 
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plaintiflf's  employer,  and  the  defendant.  He  had  no  in- 
terest in  the  present  suit,  and  was  not  an  interested  wit- 
ness unless  the  existence  of  his  two  suits  made  him  so. 
We  do  not  think  it  did.  Moreover,  the  trial  judge  had 
charged  the  jiiry  to  consider  which  witnesses  were  and 
which  were  not  interested  in  the  result  of  the  case,  and 
had  particularly  inquired  of  counsel  whether  there  were 
any  other  points  they  desired  him  to  mention  to  the  jury. 
Defendant's  counsel  remained  silent,  and  cannot  now  be 
heard  to  complain  because  the  court  relied  on  that  si- 
lence. 

The  second  assignment  complains  because  defendant's 
ninth  point  was  refused,  viz :  "All  the  medical  testimony 
accounts  for  plaintiff's  curvature  of  the  spine  as  the 
natural,  probable  result  of  his  occupation  and  not  due  to 
the  accident."  It  was  for  the  jury  to  say  whether  the 
medical  testimony  did  "account"  for  that  curvature. 
Even  if  every  doctor  had  so  said,  and  there  was  no  other 
evidence  to  affect  their  opinion,  the  question  was  one  of 
fact  for  the  jury,  and  not  of  law  for  the  court :  McGlinn 
Distilling  Co.  v.  Dervin,  260  Pa.  414.  Moreover,  there 
was  evidence  that  before  the  accident  plaintiff  was  a 
healthy,  straight  man,  weighing  two  hundred  and  ten 
pounds;  whereas,  after  being  confined  in  bed  for  five 
months,  as  a  result  of  the  accident,  he  weighed  but  one 
hundred  and  ten  pounds  and  had  curvature  of  the  spine. 
Under  those  facts  it  would  have  been  error  to  affirm  the 
point. 

The  third  assignment  complains  of  a  fraction  of  the 
charge  relating  to  an  argument  of  plaintiff's  counsel  on 
one  of  the  points  in  the  case.  It  quotes  one  sentence  of 
the  charge  and  part  of  another ;  leaves  out  a  large  part 
of  what  the  court  said  on  the  subject,  in  immediate  con- 
nection with  that  which  is  assigned;  and  is  now  over- 
ruled for  that  reason.  Assignments  of  error  must  fully 
quote  all  that  the  court  said  on  the  subject  regarding 
which  complaint  is  made ;  but  may  then  aver,  if  desired, 
which  part  thereof  is  objectionable.     Fairness  to  the 
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court  below  as  well  as  to  this  court  requires  an  enforce- 
ment of  this  rule. 

The  fourth  and  last  assignment  complains  that  the 
trial  judge  did  not  carefully  explain  to  the  jury  the  dif- 
ference between  interested  and  disinterested  testimony. 
He  was  not  asked  to  do  so;  and^  as  pointed  out  above^  he 
did  caution  the  jury  to  consider  which  witnesses  were 
and  which  were  not  interested.  He  also  told  them  that 
the  plaintiff  and  his  wife  were  interested,  and  that  their 
evidence  should  be  carefully  scanned  and  weighed  in  the 
light  of  that  fact.  If  defendant  wished  additional  light 
given  to  the  jury,  it  should  have  so  requested  when  asked 
to  call  the  court's  attention  to  anything  omitted. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Warruna,  Appellant,  v.  Dick, 

Negligence — Automobiles  —  Pedestrian  standing  in  road — Cc^.- 
lision — Examination  of  witness — Speed — Warning  —  Conclusion 
from  facts — Failure  to  answer  point — Charge — Sufficiency — Disin- 
terested witness — Comment  by  court, 

1.  Failure  to  answer  a  point  does  not  constitute  error  if  its 
subject-matter  is  elsewhere  passed  upon  in  the  charge. 

2.  While  a  pedestrian  may  lawfully  use  any  part  of  a  liighTray 
he  must  do  so  with  regard  to  the  rights  of  other  lawful  occupants 
thereof  and  to  the  customs  of  the  road. 

3.  Standing  in  a  public  highway  at  a  point  usually  traveled  only 
by  vehicles  is  not  a  proper  use  thereof,  and  if  one  so  standing  is 
struck  by  a  vehicle  properly  using  the  highway,  as  a  rule  he  cannot 
recover  from  the  driver  thereof,  who  had  no  reason  to  anticipate 
his  being  there. 

4.  A  trial  judge  may  properly  advise  the  jury  as  to  the  effect 
to  be  given  to  the  testimony  of  the  important,  disinterested  wit- 
nesses in  the  case. 

6.  Ordinarily  it  is  for  the  jury  alone  to  draw  conclusions  from  the 
facts  stated  to  or  known  by  the  witnesses. 

Argued  May  28, 1918.     Appeal,  No.  185,  Jan.  T.,  1917, 
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by  plaintiflf,  from  judgment  of  C.  P.  Luzerne  Co.,  Dec.  T., 
1912,  No.  349,  on  verdict  for  defendant  in  case  of  Charles 
Warruna  v.  William  H.  Dick.  Before  Bbown,  C.  J., 
MoscHZiSKER,  Pbazbb,  Walling  and  Simpson,  JJ.  Af- 
firmed. 

Trespass  for  personal  injuries.    Before  Strauss,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
Verdict  for  defendant  and  judgment  thereon.    Plain- 
tiff appealed. 

Errors  assigned,  among  others,  were  various  rulings 
on  evidence  and  the  charge  of  the  court. 

Frank  P.  Boyle,  with  him  Edward  A.  Lynch,  for  ap- 
pellant. 

John  H.  Bigelow,  with  him  Joseph  Mulherin,  for  ap- 
pellee. 

Opinion  by  Mb.  Justice  Simpson,  June  11, 1918 : 
While  walking  on  the  side  of  a  public  highway,  plain- 
tiff, who  was  blind  in  one  eye,  espied  an  approaching 
automobile  going  in  the  same  direction  as  himself,  and 
walked  or  ran  into  the  middle  of  the  road  in  order  to  ob- 
tain a  ride  upon  it.  It  did  not  stop  for  him,  and  as  he 
stood  there  he  was  struck  by  defendant's  automobile, 
which  was  going  in  the  opposite  direction.  As  his  basis 
for  recovery  he  only  avers  excessive  speed  on  the  part  of 
defendant,  who  denies  that  charge  and  alleges  contribu- 
tory negligence  on  plaintiff's  part.  The  jury  found  a 
verdict  for  defendant.  The  only  errors  assigned  relate 
to  the  charge. 

The  first  assignment  complains  because  the  court  did 
not  specifically  answer  plaintiff's  first  point  to  the  effect 
that  he  had  an  equal  right  with  the  defendant  to  be 
where  he  was  at  the  time  of  the  accident ;  but  the  failure 
to  answer  it  becomes  unimportant  in  view  of  the  fact 
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that  the  court  charged  as  complained  of  in  the  second 
assignment,  that  "the  plaintiff  and  defendant  did  not 
have  equal  rights  to  the  road  at  that  point.''  If  that 
charge  was  right,  the  failure  to  answer  the  point  was 
not  error. 

It  may  be  admitted  that  a  pedestrian  has  an  equal 
right  with  the  driver  of  a  Aehicle  on  every  part  of  a  pub- 
lic road,  but  in  exercising  his  right  he  must  have  regard 
to  the  rights  of  others,  and  to  the  customs  of  the  road. 
Traffic  would  be  greatly  impeded  if  pedestrians  were 
held  entitled  to  walk  or  stand  on  a  public  highway  when, 
where  and  as  they  please,  and  particularly  on  a  road  but 
twenty  feet  wide,  as  was  this  one.  Under  such  circum- 
stances, even  if  the  traffic  was  moving  in  but  one  direc- 
tion, vehicles  could  not  travel  faster  than  the  speed  of 
the  slowest  pedestrian.  By  reason  of  these  facts,  despite 
the  right  under  proper  circumstances  to  use  any  part  of 
the  highway,  custom  has  established  the  rule  of  'Tteep 
to  the  right" ;  and  it  has  no  less  established  the  rule  of 
pedestrians  using  the  sides  and  vehicles  the  centre  of  the 
highway,  subject  to  certain  modifications  not  necessary 
to  be  here  considered,  inasmuch  as  plaintiff  left  the  side 
and  went  into  the  middle  of  the  road,  solely  because  he 
wished  to  get  a  ride  on  the  approaching  automobile. 
When  he  was  injured  he  was  not  even  walking  in  the 
road,  but  was  standing  in  a  place  which  he  knew  was 
usually  traversed  by  vehicles ;  and  he  so  stood  with  his 
blind  side  towards  defendant's  approaching  automobile, 
the  driver  of  which  had  no  reason  to  suspect  either  plain- 
tiff's continuous  standing  there,  or  his  blindness.  Under 
such  circumstances  the  court  below  certainly  went  as 
far  as  it  properly  could  when,  at  defendant's  request,  it 
told  the  jury  that  he  "was  bound  to  anticipate  that  he 
might  meet  infirm  persons  on  this  public  highway,  and 
it  was  his  duty  to  have  his  automobile  under  con- 
trol and  to  run  it  at  a  proper  rate  of  speed." 

The  third  assignment  complains  because  undue  promi- 
nence was  given  to  the  testimony  of  the  driver  of  the 
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automobile  in  which  defendant  was  seeking  to  obtain  a 
ride.  He  was  a  disinterested  witness  who  was  in  a 
position  to  see  all  that  occurred,  and  to  say  that  his 
^^testimony  is  of  the  utmost  importance  in  the  case"  is 
but  to  state  a  truism. 

The  foifrth  and  fifth  assignments  complains  because 
a  witness  was  not  permitted  to  state  the  "rate  of  speed" 
at  which  defendant's  automobile  was  traveling,  and 
whether  it  was  traveling  ^^fast  or  slow."  As  to  the  for- 
mer the  witness  had  testified  that  he  was  too  far  away  to 
give  a  correct  estimate  as  to  the  rate  of  speed ;  and  as 
to  the  latter  the  objection  was  sustained  because  "one 
may  call  a  thing  fast  which  another  man  would  call 
slow,"  certainly  a  valid  objection  which  plaintiff  did  not 
try  to  meet. 

The  sixth  assignment  complains  because  another  wit- 
ness was  not  allowed  to  "state  whether  or  not  a  warning 
was  given."  He  had  already  testified  that  he  heard  none, 
and  would  have  been  in  position  to  hear  one  had  it  been 
given.  This  was  all  that  he  actually  knew.  It  was  for 
the  jury  and  not  for  the  witness  to  draw  therefrom  the 
conclusion  sought  by  the  question. 

The  seventh  and  last  assignment  complains  of  a  part 
of  the  charge  relating  to  the  measure  of  damages,  but,  as 
the  verdict  was  for  defendant,  that  matter  became  un- 
important. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Schlanger,  Appellant,  v.  West  Berwick  Borough. 

Equity — Taxpayer's  hUl — Class  hill — Boroughs — Paving  —  Al- 
leged illegal  assessment — Adequate  remedy  at  law — Demurrer, 

1.  A  taxpayer's  bill  is  essentially  a  class  bill. 

2.  A  class  bill  will  not  be  sustained  unless  (a)  the  relief  sonp:bt 
is  in  its  nature  beneficial  to  all  in  the  class;  and  (b)  it  is  intended 

Digitized  by  VjOOQ IC 


606  SCHLANGER,  Appel.,  v.  WEST  BERWICK  BORO. 

Syllabus — Arguments.  [261  Pa. 

to  prevent  the  wrongful  expenditure  of  the  money,  or  the  wasting 
of  the  assets  of  the  entire  class. 

3.  A  taxpayer's  bill  will  not  be  sustained  to  prevent  the  filing  of 
municipal  claims  against  plaintiffs  properties.  In  such  case  there 
is  an  adequate  remedy  at  law. 

Argued  May  29,  1918.  Appeal,  No.  71,  Jan.  T.,  1918, 
by  plaintiflf,  from  decree  of  C.  P.  Columbia  Co.,  Sept.  T., 
1917,  No.  2,  in  Equity,  sustaining  demurrer  to  bill  in 
equity  in  case  of  Henry  Schlanger  v.  The  Borough  of 
West  Berwick;  W.  C.  Sponsler,  President,  George 
Knecht,  John  C.  Crisman  et  al..  Members,  and  William 
Karshner,  Secretary,  of  the  Borough  Council  of  West 
Berwick;  and  Conway  W.  Dickson,  Solicitor  of  said 
Borough.  Before  Brown,  C.  J.,  Moschziskbb,  Frazbe, 
Waluno  and  Simpson,  JJ.    AfBrmed. 

Bill  in  equity  for  injunction.    Before  Evans,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  lower  court  sustained  defendant's  demurrer  and 
dismissed  the  bill.    Plaintiflf  appealed. 

Fred  Ikeler^  with  him  W.  8.  Sharplesa,  for  appellant. 
— Equity  will  assume  jurisdiction  where  it  is  the  most 
convenient  and  effective  remedy:  Brush  Electric  Co.^s 
App.,  114  Pa.  574 ;  Conemaugh  Gas  Co.  v.  Jackson  Farm 
Gas  Co.,  186  Pa.  443 ;  Steigerwalt  v.  Rife,  9  Pa.  Superior 
Ct.  363 ;  Gray  v.  Citizens'  Gas  Co.,  206  Pa.  303. 

Equity  will  assume  jurisdiction  where  the  remedy  at 
law  will  lead  to  a  multiplicity  of  suits :  Johnston  v. 
Price,  172  Pa.  427;  McGinn  v.  Benner,  180  Pa.  396; 
Harper's  App.,  109  Pa.  9 ;  Simpson  v.  Summerville,  30 
Pa.  Superior  Ct.  17. 

C.  W.  Dickson,  for  appellee. — ^Plaintiflf  has  an  ade- 
quate remedy  at  law  and  is  not  entitled  to  equitable  re- 
lief:  Graeflf  v.  Felix,  200  Pa.  137;  Wolf  v.  Glassport 
Lumber  Company,  210  Pa.  370. 
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Opinion  by  Mb.  Justice  Simpson,  June  11, 1918 : 

In  the  court  below,  appellant  filed  a  taxpayer's  bill,  on 
behalf  of  himself  and  such  other  residents  and  taxpay- 
ers of  the  borough  of  West  Berwick  as  might  be  will- 
ing to  join  in  its  prosecution,  against  the  borough  itself, 
the  officers  and  members  of  the  borough  council,  and 
the  borough  solicitor.  He  averred  in  substance  that  by  a 
vote  of  the  electors  of  the  borough,  and  by  proper  munic- 
ipal action  of  the  borough  council,  the  borough  was  au- 
thorized to  and  did  borrow  the  sum  of  $50,000  for  the 
sole  purpose  of  grading,  paving  and  curbing  certain  of 
the  streets  of  the  borough,  and  had  provided  for  a  suf- 
ficient annual  tax  to  pay  the  principal,  interest  and  tax 
on  said  bonds,  as  they  became  due;  notwithstanding 
which  the  defendants  proposed  to  cause  assessments  to  be 
made  upon  and  to  file  municipal  claims  against  the  abut- 
ting properties  along  said  streets,  one  of  which  proper- 
ties was  owned  by  appellant,  to  pay  two-thirds  of  the 
total  expense  of  said  grading,  paving  and  curbing ;  that 
he  was  advised  that  such  action  was  illegal;  and  he 
prayed  an  injunction  thereagainst. 

The  defendants  demurred,  inter  alia,  because  upon  the 
face  of  the  bill  it  appeared  that  plaintiff  was  not  en- 
titled to  the  relief  claimed,  and  because  he  had  an  ade- 
quate remedy  at  law. 

The  court  below  sustained  the  demurrer  and  dismissed 
the  bill,  whereupon  thia  appeal  was  taken. 

A  taxpayer's  bill  is  essentially  a  class  bill  and  can 
be  filed  only  in  the  common  interest  of  all  the  taxpayers 
of  the  municipality,  to  prevent  the  wrongful  expendi- 
ture of  the  money  of  the  municipality  or  the  wasting  of 
its  assets.  This  bill,  however,  is  not  filed  to  prevent  the 
expenditure  of  the  money  of  the  municipality,  but  to 
compel  its  expenditure  for  the  benefit  of  plaintiff  and  the 
other  property  owners  on  said  streets  only.  They  are  not 
the  only  taxpayers  of  the  borough,  and  the  matter  is 
therefore  squarely  within  the  principle  of  Gray  v.  Chap- 
lin, 2  Sim.  &  Stew.  267,  that :  "In  order  to  enable  a  plain- 
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tiff  to  sue  on  behalf  of  himself  and  others  who  stand  in 
the  same  relation  with  him  to  the  subject  of  the  suit, 
it  must  appear  that  the  relief  sought  by  him  is  in  its 
nature  beneficial  to  all  those  whom  he  undertakes  to  rep- 
resent/' That  principle  is  sound,  and,  so  far  as  we  are 
aware,  has  never  been  departed  from. 

Moreover,  if  the  borough  authorities  file  a  municipal 
claim  against  appellant's  property,  his  right  to  defend 
against  a  scire  facias  thereon  gives  him  an  adequate 
remedy  at  law :  Gessey  v.  City  of  York,  254  Pa.  397. 

The  decree  is  afl&rmed  and  the  appeal  dismissed  at  the 
costs  of  appellant. 
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ACCOUNTS. 

1.  Exceptions  to  receivers'  account — Burden  of  proof — (7(m- 
tinuation  of  business — Expenses — Preferred  claims — Liens — 
Receivers — Bad  faith — Improper  payments — Surcharge — Serv- 
ices — Compensation.  Traotion  Materials  Co.  t.  Pittslmrsht 
MoK.  *  W.  Bj.  09^  158. 

ACTIONS. 

1.  Action  for  difference  between  bids  at  two  sales — Affidavit 
of  defense — Sufficiency — Allegation  that  plaintiff  was  owner  in 
fee — Merger— Contracts — Bid  at  sheriff's  sale — Default  of  bid- 
der— Subsequent  sale — Purchase  by  same  bidder — Purchase  by 
second  m>ortgagee,  Bamsley  t.  Kenfllnston  Worklnsmen's 
Bids.  Assn.,  682. 

2.  Action  for  premium  paid — Measure  of  damages — Value  of 
insurance  furnished — Insurance — Life  insurance — Payment  of 
premium  after  date  due — Acceptance — Declaration  of  forfeit 
ture — Contract — Rescission — Improper  rescission,  Oaskell  t. 
Pittfllmrsli  I-  *  T.  Co.,  546. 

8.  Actions  in  personam — Service  of  process — Service  by  pub- 
lication— Service  outside  jurisdiction — Failure  to  serve — Effect 
— Beneficial  associations — Death  benefit  certificates — Suits — 
Time  for  bringing  suits — By-laws — Construction, 

Where  the  entire  object  of  an  action  is  to  determine  the  per- 
sonal rights  and  obligations  of  the  defendants,  that  is,  where  the 
suit  is  merely  in  i>er8onam,  constructive  service  by  publication 
upon  a  nonresident  is  ineffectual  for  any  purpose.  Process 
from  the  tribunals  of  one  state  cannot  run  into  another  state, 
and  summon  parties  there  domiciled  to  leave  its  territory  and 
to  respond  to  proceedfngs  against  them.  Publication  of  process 
or  notice  within  the  state  where  the  tribunal  sits  cannot  create 
'any  greater  obligation  upon  the  nonresident  to  appear.  Process 
sent  to  him  out  of  the  state,  and  process  published  within  it,  are 
equally  unavailing  in  proceedings  to  establish  his  personal 
liability. 

A  beneficial  society  organized  under  the  laws  of  Massachu- 
setts and  a  similar  society  organized  under  the  laws  of  Ten- 
nessee were  consolidated  by  an  agreement  whereby  the  entire 
membership  of  the  Massachusetts  society  was  merged  in  the 

Vol.  ccLxi— 39  (609) 
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membersliip  of  the  Tennessee  society.  Thereafter  a  suit  in 
equity  was  brought  in  Tennessee  against  both  societies,  alleging 
that  the  Tennessee  society  had  no  rig^t  to  form  said  consoli- 
dation and  praying  that  the  agreement  of  merger  be  cancelled. 
The  Massachusetts  society  was  not  served  with  process  and 
did  not  appear;  but  notice  was  given  to  it  by  publication  in 
accordance  with  the  laws  of  Tennessee.  A  decree  pro  confesso 
was  entered  for  the  plaintiff.  In  an  action  by  a  beneficiary 
under  a  death  benefit  certificate  which  had  been  issued  by  the 
Massachusetts  society  prior  to  the  merger,  against  the  Ten- 
nessee society,  defendant  contended  that  the  agreement  of 
merger  between  the  two  societies  had  been  cancelled  by  the 
Supreme  Court  of  Tennessee,  and  that,  therefore,  the  plaintiff 
had  no  claim  against  the  defendant.  The  trial  judge  directed 
a  verdict  for  plaintiff  upon  which  judgment  was  entered.  Held, 
that  the  action  of  the  Tennessee  court  in  cancelling  the  agree- 
ment of  merger  was  not  binding  upon  the  plaintiff  because  the 
Massachusetts  society  had  never  been  served  with  process, 
and  that  the  service  by  publication  was  not  binding  upon 
the  Massachusetts  society,  and  the  judgment  was  affirmed. 

Timberlake  v.  Oolden  Cross,  208  Mass.  411,  followed. 

In  such  case  it  appeared  that  plaintiff's  husband  was  received 
by  defendant  as  one  of  its  members  under  the  agreement  of 
consolidation;  that  defendant  did  not  issue  a  new  certificate 
to  him,  but  merely  assumed  the  liability  of  the  Massachusetts 
company  with  an  unimportant  modification;  and  that  a  by- 
law of  the  Massachusetts  society  provided  that  '^o  action 

shall  be  brought. unless  such  action  is  brought  within  one 

year  from  the  time  when  such  right  of  action  accrues.'^  It 
further  appeared  from  the  certificate  that  payment  was  to  be 
made  to  the  plaintiff  upon  satisfactory  evidence  of  the  death 
of  the  member  and  that  there  was  no  right  to  bring  an  action 
until  proof  of  the  member's  death  had  been  furnished;   that 

a  by-law  of  defendant  provided  that  '*no  action shall  be 

brought unless  the  same  is  commenced  within  two  years 

from  the  time  when  such  right  of  action  accrues.  Said  right 
of  action  accrues  when  official  notice  of  death  is  received  by  the 
supreme  keeper  of  the  records.''  It  further  appeared  thlit  the 
action  was  brought  within  two  years  of  the  death  of  plaintiff's 
husband  and  within  one  year  from  the  date  when  proofs  of  loss 
were  furnished.  Held,  that  the  action  was  brought  within  the 
time  required  by  the  by-laws.  Hmttingtoii  v.  Supremo  Oom- 
mandry,  U.  O.  of  O.  O*,  168. 

4.  Actions  on  insurance  policies— Insuranco^IAfe  insurance 
— Motion  for  new  trial— Judicial  discre&m — Instructions — 
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Fraud — Oircumstaniidl  evidence  —  Misrepresentations  as  to 
physical  condition — Answers  representations  not  warranties — 
Impersonation — Evidence — Burden  of  proof — Shifting  of  5wr- 
den.    Burmwitm  t.  Pntd^ntial  Ins.  Co.,  890. 


ACTIVE  TRUSTS,  see  Trusts  and  Trustees. 

ADOPTION. 

1.  Subsequent  adoption  of  child  hy  son — Intention — WUl — 
Construction — Oift  to  children  of  testatoi^s  son,  P«terbansli's 
Estate,  285. 

ADVERSE  POSSESSION. 

1.  Possession  hy  cotenant — Tenants  in  common — Ejectment 
— Conflicting  evidence — Witnesses — Competency — Acts  of  May 
28, 1887,  P.  L.  168,  Sec.  6,  and  June  11, 1891,  P.  L.  281— Case 
for  jury.    Reap  t.  Douslier,  28. 

AFFIDAVIT  OF  DEFENSE,  see  Practice,  C.  P. 

AMENDMENTS. 

1.  Foreign  attachment — Affidavit  of  cause  of  action — Juris- 
diction— Property  within  jurisdiction — Defects  in  affidavit — 
Breach  of  contract  of  sale — Averments — Order — Acceptance — 
Breach — Market  price — Assessment  of  damages.  Mindlln  t. 
Sazimy  gpfn»l»g  Co.,  854. 

ANIMALS. 

1.  Horse  on  trot — Shying  of  horse— -Slach  rein — Throwing  of 
wagon  on  sidewalh — Narrow  street  —  Negligence  —  Injury  to 
pedestrian — Case  for  jury.  Ford  t,  Dolcendeseli,  247. 
.  2.  Viciotu  mule — Kick  of  mule — Boy  on  sled—Death — Con- 
tributory negligence — Case  for  jury — Excessive  verdict — Re- 
duction of  verdict — Negligence.  NotIiui  t,  DeL  *  Hudson 
Co.,  82. 

APPEALS. 

1.  Appeal  quashed  —  Practice,  0.  C.  —  Practice,  Supreme 
Court — Decedents  esttUes — Beal  estaie — Order  directing  sale 
— Interlocutory  order.    BCa«lowski*s  Estate,  484. 

2.  Appeals  to  Workmen's  Compensation  Board — Granting  of 
hearing  de  novo  —  Interlocutory  order  —  Appeal  to  Common 
Pleas — Mixed  findings  of  fact  and  law.  Mooney  t.  L.  V.  B. 
B.  Co^  889. 
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8.  Assignments  of  error — Practice,  Supreme  Court — Find- 
ings of  auditing  judge — Palpahle  error— Exceptions,  Seld- 
maa's  Entate,  640. 

4.  Election — Ballots — Counting  votes.  Old  Fors«  Bor- 
•nsli's  Oontested  Electioiit  801. 

6.  Equity— Practice,  equitu — Findings  of  fact— Party  w<dh 
—AcU  of  Feh.  U,  1721,  1  8m.  L.  126,  and  May  6,  1899, 
P.  L.  193.    ClotUer  t.  Hoffmma  Oo^  88. 

6.  Excessive  verdict  —  Consideration  hy  Supreme  Court. 
Buemell  t.  Wilson,  462. 

7.  Findings  of  fact— Acts  of  May  6,  1887,  P.  L.  79,  and 
April  22,  1905,  P.  L.  268— Decedents*  estates-^Cottaieral  in- 
heritance tax — Eeal  estate — Appraisemeni— Practice,  Supreme 
Court.    Smith's  Estate,  61. 

8.  Interlocutory  order  —  Order  on  receiver  to  pay  rent. 
Lifter  T.  EarU  Co.,  460. 

9.  Paper  hooks — Practice,  Supreme  Court  —  Questions  w- 
volved— Statement  of,    Jsotib  t.  DaTidsoii,  418. 

10.  Practice,  appellate  court — Theory  of  case  in  court  helow. 
Kneelit  t.  Kneolit,  410. 

11.  Practice,  Supreme  Court — Assignments  of  error — Defec- 
tive assignments — Paper  hooks — Statement  of  questions  in- 
volved — Typewritten  stiUement.    Bowaa  t,  Oom^  88. 

12.  Practice,  Supreme  Court — Attachment — Violation  of  in- 
junction decree — Findings  of  fact. 

A  decree  dismissing  a  rule  for  an  attachment  sought  on  the 
ground  of  an  alleged  violation  of  an  injunction  decree,  will 
not  be  disturbed  on  appeal  where  the  lower  court,  after  a  hear- 
ing and  upon  careful  investigation,  found  as  a  fact  that  the  de- 
fendant had  fully  complied  with  its  decree.  Oitisens  Elee. 
Oo.  T»  Iijooatinc-Bdisoii  Co.,  182. 

13.  Practice,  Supreme  Court — Defects  in  record — Withdraw- 
al of  juror  for  false  statement  of 'counsel.   Pay  v.  Moore,  437. 

14.  Practice,  Supreme  Court — Findings  of  (auditor — Affirm- 
ance hy  lower  court.    Lenti's  Estate,  680. 

15.  Practice,  Supreme  Court — New  trial — Refusal — Ahsence 
of  manifest  ahuse  of  discretion.  DeHaas  v.  Penna.  B.  B.  Co., 
499. 

16.  Practice,  Supreme  Court — Questions  which  wiU  he  con- 
sidered on  appeal.  Hnntiagtoai  t.  Bupreaie  Oommandery,  V, 
O.  of  G.  O^  168. 

17.  Theory  of  trial— Issue — Change  of  issue  on  appeal— As- 
signments of  error — Failure  to  except.  Qvintev  t.  Qvinter, 
196.  ;J 
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18.  Time  for  taking  appeals  —  Practice,  Supreme  Court, 
KroMhiuMki  t.  School  mmt^  188. 

19.  Worhmenfs  Compensation  Law — Jurisdiction— Practice 
— Referee — Board — Common  Pleas  —  Appellate  courts.  Mo- 
Oanlex-T.  Imperial  Woolen  Oo«,  812. 

20.  Workmen's  Compensation  Law — Practice  and  jurisdic- 
tion of  hoard  on  appeal  from  referee;  of  Cou/rt  of  Common 
Pleas  on  appeal  from  hoard,  and  of  Supreme  Court  on  appeal 
from  Comm4>n  Pleas.    MoOavloy  t.  Imperial  Woolen  Co.,  812. 

21.  Worlemen's  Compensation  Law  —  Referees  —  Board  — 
Findings  of  fact'-Conclusiveness — Parties  engaged  in  inter- 
state commerce — Disallowance  of  claim — Certiorari— Evidence 
— Competencu — Act  of  June  2, 1916,  P.  L.  786.  Meeeiager  t. 
X.  V.  B.  B.  Co.,  886. 

AEOHITEOTS. 

1.  Architect's  certificate — Capricious  refusal  of  certificate — 
OoUusionSubstantial  performance — Minor  defects  —  Deduc- 
tions— Charge  of  court — Failure  to  request — Evidence— Strik- 
ing out-^onclusion  of  law — Discretion  of  court.  Pay  t. 
Moore,  487. 

ASSIGNMENTS. 

1.  Life  insurance — Hushand  and  wife — Assignment  of  policy 
to  wife — Bankruptcy — Creditors — Burden  of  proof — Presump- 
tions —  Trustee  —  Cash  surrender  vtilue  of  policy  —  Recovery. 
Iionsbottom  t.  Emery,  168. 

ASSIGNMENTS  OF  ERROR. 

1.  Contracts  —  Sales  of  real  estate  —  Variation  hy  parol  — 
Measure  of  proof — Reforming  written  instruments — Showing 
different  consideration  —  Theory  of  trial  —  Issue  —  Appeals — 
Change  of  issue  on  appeal — Failure  to  except.  Qninter  t. 
Qninter,  195. 

2.  Insufficient  assignments — Sufficiency — Failure  to  request 
further  instructions  —  Incomplete  quotation.  H^ifnacle  t. 
Wilkee-Barre  By.  Co.,  599. 

8.  Practice,  Sv/preme  Court.    Oaffrey  t.  P.  *  B.  B.  Co.,  251. 

4.  Practice,  Supreme  Court — Findings  of  auditing  judge — 
Palpable  error— Exceptions.    Seidman's  Estate,  540. 

5.  Ahsence  of  assignment  of  error  covering  question — Prac- 
tice, Supreme  Court — Statement  of  questions  involved.  Com. 
T.  Snyder,  57. 

6.  Defective  assignments — Paper  hooks — Statement  of  ques- 
tions involved — Typewritten  statement  —  Practice,  Supreme 
Court— Appeals.    Bowan  t.  Com.,  68. 
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ASSUMPSIT. 

1.  Affidavit  of  defense — Avermerds  —  Insufficiency  —  Sales- 
men —  Collection  of  money  —  ApplicaHon  to  other  accounts  — 
Knowledge  of  principal — Agency. 

Where  in  an  action  of  assumpsit  for  money  had  and  received 
to  plaintiff's  nse^  it  appeared  that  defendant  had  been  employed 
by  plaintiff  as  a  salesman  and  collector,  and  that  he  had  collect- 
ed in  this  capacity  oyer  $2,800  for  plaintiff,  an  ayerment  in  the 
affidavit  of  defense  that  defendant  should  not  be  chained  with 
this  amount  because  of  the  fact  that  he  had  paid  it  to  plaintiff 
by  applying  it  on  other  accounts  on  which  money  was  owing 
was  insufficient  to  prevent  judgment  where  there  was  no  aver- 
ment of  defendant's  authority  to  make  these  applications,  and 
no  averment  that  they  were  made  with  the  knowledge  of  plain- 
tiff or  of  the  parties^  whose  money  was  so  credited. 

Where  in  such  case  daim  was  made  for  $6,166.64,  the  value 
of  flour  which  defendant  had  sold  for  the  account  of  plaintiff, 
and  which  he  had  caused  to  be  charged  on  the  books  of  plain- 
tiff as  having  been  sold  to  certain  persons  whose  names  were  set 
forth  but  who  had  not  purchased  the  same,  an  averment  in  the 
affidavit  of  defense  that  defendant  was  acting  under  the  orders 
of  an  assistant  manager  of  plaintiff,  that  such  manager  would 
call  on  defendant  for  money  and  insist  on  having  advances 
without  delay,  and  that  defendant  thereupon  made  sales  of  flour 
at  less  than  the  prevailing  price,  but  charged  the  persons  so 
purchasing  with  the  prevailing  market  price  wherel^r  the 
balances  against  customers,  being  the  difference  between  what 
they  paid  for  the  flour  and  the  market  price,  increased  from 
time  to  time,  aggregating  the  amount  claimed,  was  insufficient 
to  prevent  judgment  where  it  did  not  appear  that  such  arrange- 
ment was  ever  acquiesced  in  plaintiff,  or  that  plaintiff  had  any 
knowledge  of  the  same,  or  that  the  manager  under  whom  de- 
fendant was  acting,  had  knowledge  of  such  arrangement  or 
that  he  had  authority  to  make  such  arrangement  for  the  com- 
pany.   Northwestern  Con*.  Mill.  Oo«  t.  Tovng,  177. 

2.  Assumpsit  to  recover  purchase-price — Contracts  for  saie  of 
real  estate — Rescission — Inability  to  give  clear  title.  B«ss  ▼• 
Midland  Realty  Co.,  458. 

ATTACHMENTS. 

1.  Foreign  attachment — Affidavit  of  cause  of  action— Juri9» 
diction  —  Property  within  jurisdiction — Defects  in  affidavit — 
Amendment — Breach  of  contract  of  saie — Averments — Order — 
Acceptance — Breach — Market  price — Assessment  of  damages. 

In  foreign  attachment  the  affidavit  must  set  out  a  good  cause 
of  action  and  such  facts  as  give  the  court  jurisdiction  and  must 
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not  be  ambiguous  nor  depend  upon  conjeotuie  or  inference  nor 
on  conclusions  of  law  from  facts  not  set  forth. 

The  affidavit  in  a  foreign  attachment  for  breach  of  contract 
for  sale  of  cotton  yam^  based  on  a  written  order,  must  state 
when  and  how  the  order  was  accepted,  whether  in  writing  or 
by  parol,  and  the  same  as  to  the  breach  of  the  contract;  it  must 
also  gtate  when  the  goods  should  have  been  deliyered,  and  finally 
what  the  market  price  then  was,  to  furnish  a  basis  for  as- 
sessment of  damages. 

To  support  a  writ  of  foreign  attachment,  it  is  as  necessary 
that  defendant  haye  properly  within  the  jurisdiction  as  that  he 
be  beyond  it.   Both  are  essential  and  must  be  averred. 

The  absence  of  averment  as  to  ownership  of  defendant's  prop- 
erty may  be  treated  as  formal  and  supplied  by  amendment. 

The  object  of  a  writ  of  foreign  attachment  is  to  compel  the 
appearance  of  defendant,  and,  to  authorize  such  writ,  he  must 
have  property  within  the  jurisdiction  of  the  court;  otherwise 
there  is  nothing  to  attach  and  no  means  of  compelling  an  ap- 
pearance or  of  securing  plaintiffs  claim.  MIndlin  t.  Saxony 
Spinning  Co.,  854. 

2.  Trusts  and  trustees — Trust  for  settlor's  use-^Beservation 
of  power  to  dispose  hy  trill — Pttiblic  policy — Creditors — Fr<kud. 
Benedict  t.  Benedict,  117. 

ATTACHMENT  EXECUTION,  see  Executions. 

BAIL. 

1.  Bail  in  hands  of  cleric  of  court — Cask  hail  accepted  with- 
out authority — Execution — Attachment  executionr—Funds  in 
custodia  legis^Act  of  March  U,  1877,  P,  L.  ^—Agreement  of 
counsel — Construction — Validity  of  attachment.  Com.  t.  Sit- 
ler,  261. 

BANEHUPTCT. 

1.  Bankruptcy  Act,  Section  67 f — Construction  —  Liens  — 
Judgments — Void  liens. 

An  adjudication  of  bankruptcy  ipso  facto  renders  null  and 
void  all  liens  obtained  through  legal  proceedings  against  the 
bankrupt  within  four  months  prior  to  the  filing  of  the  petition 
in  bankruptcy  against  him.  Whether  the  bankrupt's  estate  is 
administered  by  a  trustee  or  there  is  a  composition  by  the  bank- 
rupt with  his  creditors,  the  effect  of  a  discharge  in  bankruptcy 
is  the  same,  if  the  composition  is  confirmed  by  the  court. 

In  proceedings  to  determine  the  validity  of  the  lien  of  a  judg- 
ment entered  against  a  partnership  and  the  individual  mem- 
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hers  thereof,  where  it  ai^>eared  that  within  four  months  after 
the  judgment  had  heen  entered,  proceedings  in  bankruptqy  were 
instituted  against  the  firm  and  its  individual  members,  and 
that  they  were  subsequently  adjudged  bankrupts  and  filed 
schedules  wherein  th^  named  plaintiffs  as  creditors,  and  there- 
after made  a  composition  with  their  creditors  which  was  con- 
firmed by  the  bankruptcy  court  and  was  carried  out  by  the 
bankrupts,  the  lower  court  properly  held  that  the  judgment 
which  had  been  entered  was  rendered  void  by  the  bankruptcy 
proceedings.    Greenlierg^r  t,  tUihwmrta,  265. 

2.  Life  insurance — Assignment — Husband  and  wife — Assigt^ 
ment  of  policy  to  wife — Creditors — Burden  of  proof — Pr^ 
sumptions — Trustee — Cash  surrender  value  of  policu — Becofh' 
ery.    Iionsbottoat  t.  Emery,  168. 

3.  Svhsequeni  bankruptcy  of  lessor — Contracts — Lease — Ma- 
chinery— Lessee's  option  to  purchase — Exercise  of  option — Les- 
see's  liahilities  for  purchase-price.  Bvell  t.  WiUlaauport 
Staple  Co.,  180. 

BENEFICIAL  ASSOCIATIONS. 

1.  Actions — Actions  in  personam — Service  of  process — Serv- 
ice by  publication — Service  outside  jurisdiction— Failure  to 
serve — Effect — Death  benefit  certificates  —  Time  for  bringing 
suits — By-laws — Construction.  Hnntiiistoii  t.  Supreme  Oom- 
mandery,  U.  0«  of  G.  O*,  168. 

2.  Application  for  charter—Act  of  AprU  29, 187 J^,  P.  L.  75— 
Acts  of  AprU  6, 18dS,  P.  L.  7  and  10— Construction— Intention. 

A  beneficial  association  operating  on  the  supreme  and  sub- 
ordinate lodge  plan  cannot  lawfully  be  incorporated  under  the 
Act  of  April  29, 1874,  P.  L.  78,  and  an  application  for  a  charter 
under  such  act  to  the  Court  of  Common  Pleas  will  be  refused. 

An  application  for  the  incorporation  of  such  a  society,  should 
be  made  under  the  Act  of  April  6, 1898,  P.  L.  10,  which  proyides 
an  exclusive  method  for  the  incorporation  of  societies  operating 
on  the  supreme  and  subordinate  lodge  plan. 

Two  acts  being  in  pari  materia  and  passed  at  the  same  ses- 
sion of  the  legislature  are  to  be  construed  with  reference  to 
each  other.  Pemma.  State  Camp  P.  O.  S.  of  A.'s  AypMeattoa, 
184. 

8.  Deathr-^oiwt  defendants— Allegation  of  UabU/ity  as  to  one 
only — Statement  of  claim— Insufficiency— Demurrer.  PeBston 
Mvt.  Life  las.  Oo.  t.  Wbiteley,  304. 

4.  Merger  of.  Hmitlnctim  t.  Supreme  Commamdery,  U.  0« 
of  O.  a,  168. 
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BEQUESTS. 

1.  Bequests  of  business — Bights  and  liabilities  of  legatees — 
Construction — Intention — WUls.    Weber's  Estate,  661. 

BIDS,  Bee  Sheriff's  Sales. 

BONDS. 

1.  Corporate  loan  —  Mortgage  to  trustee  as  security  — 
Trusts  and  trustees — Failure  to  insure  premises — Destruction 
by  fire — Liability  of  trustee — Contracts — Construction,  Bell 
▼•  Soranton  Trust  Oo»»  28. 

BOOKS,  see  Corporations. 

BOOK  ENTRIES. 

1.  Becords  kept  by  third  persons — Verification — Discretion 
of  court — Inadmissibility — Trials  —  Examination  —  Evidence 
tending  to  discredit  witness — Admissibility — Evidence.  Oaf- 
f  ery  ▼•?•*&.&.  Oo^  261. 

BOROUGHS. 

1.  CouncUmen-^Oath^Act  of  May  U,  1916,  P.  L,  SIB— Quo 
warranto.    Oonu  ▼•  Zalewski,  409. 

2.  Taxpayers*  billr^lass  biU — Paving — Alleged  iUegdl  as- 
sessment — Adequate  remedy  at  law — Demurrer.    SoUamser  ▼• 

W.  Berwick  Bore*,  605. 

/ 

BRIDGES. 

1.  State  highway — Duty  of  county  to  maintain — Condem- 
nation of  toU  road— Acts  of  March  15, 1911,  P.  L.  21,  and  May 
SI,  1911,  P.  L.  468 — County  commissioners — Mandamus. 

By  the  repealing  of  the  Act  of  March  16, 1911,  P.  L.  21,  the 
duty  of  maintaining  county  bridges  located  upon  a  State  high- 
way was  reimposed  upon  the  county  in  which  they  are  situate, 
and  that  duty  continues  upon  the  county  under  the  Act  of  May 
81, 1911,  P.  L.  468,  and  it  is  immaterial  whether  the  bridge  be- 
came a  county  bridge  by  proceedings  under  the  Act  of  June  18, 
1886,  P.  L.  651,  or  reverted  to  the  county  on  condemnation  of 
a  turnpike. 

Where  the  county  commissioners  failed  to  properly  repair 
such  bridges  a  mandamus  compelling  them  to  put  same  in  good 
condition  was  properly  awarded  at  the  instance  of  the  attorn^ 
general. 

Commonwealth  of  Pennsylvania  ex  reL  v.  Bird,  263  Pa.  864, 
followed.    Com*  ▼•  Grove,  504. 
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BUILDING  CONTKACTS,  see  Contracts. 

BUILDING  ERECTION. 

1.  Negligence — Freshly  picked  atone — Stone  carver  working 
below — Fail  of  etone-^Contributory  negligence — Judgment  for 
defendant  n,  o.  v.    Oassulo  ▼•  Holsol&er,  447. 

BUILDING  RESTRICTIONS. 

1.  Eqtdty — Beal  estate — Parol  agreements — Notice  to  suc- 
cessors in  title — Demurrer.    Jobm  t.  WyomUring  Olub,  190. 

BURDEN  OF  PROOF. 

1.  Eminent  domain — Municipalities — Mectsure  of  damages — 
Damages  for  delay — Beasonahleness  of  demand— Evidence — 
Charge.    Hoffman  ▼•  Philadelphia,  478. 

2.  Life  insurance — Husband  and  wife — Assignment  of  policy 
to  wife — Bankruptcy — Creditors  —  Presumptions  —  Trustee — 
Cash  surrender  value  of  policy — Becovery.  Iionsbottom  ▼• 
Emery,  163. 

8.  Beceivers — Bad  faith — Improper  payments — Surcharge — 
Services — Compensation — Exceptions  to  account  —  Continu- 
ation of  business — Expenses — Preferred  claims — Liens.  Trac- 
tion MaeHinery  Oo,  ▼•  Pitt•1nIrsl^  MoX.  A  W«  By.  Co.,  158. 

4.  Shifting  of  burden — Insurance — Life  insurance — Motion 
for  new  trial — Judicial  discretion — Actions  on  insurance  poll' 
cies — Instructions  —  Fraud — Circumstantial  evidence  —  Mis- 
representations  as  to  physical  condition — Afi,swers  representa- 
tions not  warranties — Impersonation — Evidence.  SnraTits  t. 
Prudential  Ins.  Co.,  890. 

BY-LAWS. 

1.  Construction — Actions — Actions  in  personam — Service  of 
process — Service  by  publication — Service  outside  jurisdiction — 
Failure  to  serve — Effect — Beneficial  associations — Death  bene- 
fit certificates — Suits — Time  for  bringing  suits.  Hnntinston 
T.  Supreme  Oommandery,  U.  O.  of  G.  O.,  168. 

CERTIORARI. 

1.  Becord—Act  of  June  iB,  1916,  P.  L.  736— Workmen's  com- 
pensation law — Jurisdiction — Practice  —  Beferee  —  Board  — 
Common  Pleas — Appellate  courts — Evidence — Hearsay — Cir- 
cumstantial evidence — Sufficiency  and  competency — Presump- 
tion— Wool  sorter — Scratch — Anthrax — Death  —  Occupational 
diseases— Assumption  of  risk  —  Appeals  —  '^Accident/' 
Oavley  t.  Imperial  Woolen  Co.,  812. 
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CHARGE  OF  COURT. 

1.  Burden  of  proof — Eminent  doma/in  —  Municipalities  — 
Measure  of  damages — Damages  for  delay — BeasonahUness  of 
demand — Evidence.    Hoflknan  ▼•  Philadelphia,  478. 

2.  Charge  to  the  jury  —  Waiver  of  errors  —  Practice,  Su- 
preme Covirt.    Miles  ▼•  George,  457. 

3.  Criminal  law — Murder  of  first  degree — Killing  in  perpe- 
tration of  rohhery — Forcible  taking  in  the  presence  of,  hui  not 
from  person  of  victim.    Com.  ▼•  Bantine,  496. 

4.  Exceptions — Assignments  of  error.  Caffery  ▼.  P.  A  R. 
R.  Co^  251. 

5.  Failure  to  answer  point — Sufficiency — Disinterested  wit- 
ness— Comment  by  court — Negligence — Av4;omobiles — Pedes- 
trians standing  in  road — Collision — Examination  of  witness — 
Speed — Warning — Conclusion  from  facts.  Warrnna  ▼.  Biok» 
602. 

6.  Self  defense — Criminal  law — Manslaughter— Evidence — 
Cross-examination — Scope  of  examination — District  attorney 
— Improper  remarks — Instructions  to  disregard.  Oom.  ▼.  Bal- 
aaso,  507. 

7.  Sufficiency — Failure  to  request  further  instru>ctions — As- 
signments of  error — Incomplete  quotation — Insufficient  assign- 
ments— Practice,  Supreme  Court.  Vntnmgi^  t.  Wilkes- 
Barre  B,j.  Co*»  599. 

CHARTERS. 

1.  Application  for  charter — Beneficial  assodaiions — Acts  of 
April  29,  1874,  P-  L.  7S,  and  April  6,  189S,  P.  L.  7,  10— Con- 
struction— Intention.  Peima*  State  Oamp  P.  O.  8.  of  A.*s 
AppUoation,  184. 

2.  Water  companies — Application  for  charter — Bequisites  of 
— Act  of  June  7,  1907,  P.  L.  456 — Public  Service  Commission 
— Jurisdiction.  Penauu  Power  Co.  ▼.  Publio  Serviee  Com- 
miMion,  211. 

CHILDREN. 

1.  Boy  trespasser— Ejection — Brakeman — Negligence — Bail- 
roads — Case  for  jury.  Stidole  ▼•  Pldladelphia  *  Beadins 
Uj.  Co.,  445. 

CITIES  OF  THE  THIRD  CLASS. 

1.  MunicipaKties—Act  of  June  27,  1918,  P.  L.  668,  676— 
Municipal  contracts  —  Improvements — Bepairs — Competitive 
bidding -^Equity  —  Injunction-^  Taxpayer's  bill.  Bolan  ▼. 
Sohoeiiy  11* 
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COLLATERAL  INHERITANCE  TAX 

1.  Clear  value  of  eetate — DeducHons — Federal  eeUUee  tax. 
In  determining  the  amount  of  a  decedent's  estate  subject  to 

collateral  inheritance  tax,  the  estate  tax  imposed  hy  Act  of 
Congress  of  September  8,  1916,  89  Stat^  Part  I,  Chapter  468, 
Title  2,  page  777,  should  be  deducted.  The  clear  yalue  taxable 
under  the  Act  of  Hay  6, 1887,  P.  L.  79,  can  only  be  ascertained 
after  the  payment  of  the  tax  due  to  the  United  States. 
Xaighf  s  Estate,  687. 

2.  DecedetUe'  esiatee — AppraieemerU  —  Witnesees  —  Gompe- 
tency  in  aecertaining  the  value  of  undivided  fractional  parte  of 
real  estate  of  a  decedent — Knowledge  of  ealee-^redibilitu — 
Bight  of  Commonwealth  to  appeal — Act  of  May  6, 1887,  P.  £. 
79.    Smitk's  Estate,  55. 

8.  Seal  estate — Appeals — Appraisement— Practice,  Supreme 
Court— Findings  of  fact— Acts  of  May  6,  1887,  P.  L.  79,  and 
April  22, 1906,  P.  L.  268.    Smitk's  Estate,  51. 

CONSTITUTIONAL  LAW. 

1.  Const,  of  Penna.,  Art.  IV,  Sec.  8— Public  officers—Bank- 
ing commissioner— Nomination  by  governor  after  adjourn- 
ment  of  senate — Validity — Constitutional  construction— Be- 
fusal  of  auditor  general  to  pay  salary — Mandamus— Parties 
plaintiff— Act  of  June  8, 1898,  P.  L.  $Jt6— Action  at  relation  of 
hanking  commissioner — Practice,  C.  P. — Bejection  hy  senale. 

Under  the  Act  of  June  8,  1893,  P.  L.  346,  Section  4,  pro- 
viding, inter  alia,  that  when  a  mandamus  proceeding  '^s  sought 
to  enforce  a  duty  affecting  a  particular  public  interest  of  the 
State»  it  shall  be  on  the  relation  of  the  officer  entrusted  with 
the  management  of  such  interest,"  such  a  proceeding  is  prop- 
erly brought  in  the  name  of  the  Commonwealth  on  the  relation 
of  a  banking  commissioner  against  the  auditor  general  and 
State  treasurer  to  compel  the  payment  of  the  commissioner's 
salary,  which  was  refused  on  the  ground  that  he  had  not  been 
legally  appointed  by  the  goyemor.  While  the  relator  has  also 
a  private  interest  in  his  salary,  yet  the  payment  of  his  compen- 
sation, as  well  as  the  payment  of  other  expenses  of  his  office, 
is  a  necessary  incident  to  the  administration  of  the  affairs  of 
the  department,  and,  being  paid  out  of  public  funds,  is  a  mat- 
ter of  public  concern  and  the  duty  of  the  officials  having  charge 
of  such  payment  is  a  public  duty. 

To  the  general  rule  that  title  to  public  office  cannot  be  in- 
quired into  by  mandamus  proceedings  there  is  an  exception 
where  there  are  no  conflicting  claimants  to  the  office,  but  there 
is  involved  merely  a  question  of  right  to  salary,  which  in  turn 
depends  upon  whether  claimant  properly  holds  office. 
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CONSTITUTIONAL  LAW— continued. 

A  constitution  is  to  be  construed  in  the  popular  and  ordinaiy 
sense  of  the  language  used,  and  in  the  light  of  the  circum- 
stances attending  its  formation,  so  as  to  give  effect  to  the  in- 
tent of  the  framers  and  of  the  people  in  adopting  it,  and  also 
with  a  view  to  cany  out  the  general  principles  of  goyemment. 

In  construing  particular  clauses  of  the  Constitution,  it  is  but 
reasonable  to  assume  that  in  inserting  such  provisions  the  con- 
vention representing  the  people  had  before  it  similar  provisions 
in  earlier  constitutions  in  this  and  other  states,  which  it  used 
as  a  guide;  and  that  in  adding  to  or  subtracting  from  the  lan- 
guage of  such  Constitution,  the  change  was  made  deliberately 
and  was  not  merely  accidental. 

A  court  has  no  right  to  instruct  the  governor  as  to  matters 
which  involve  his  duty  only  and  not  his  power. 

There  is  a  presumption  that  a  public  official  will  not  abuse 
his  trust  or  act  with  a  view  to  evading  the  duties  of  his  office. 

Where  the  senate  has  rejected  the  nomination  by  the  gover- 
nor to  an  office  subject  to  his  appointment,  the  governor  may, 
tmder  authority  of  Article  IV,  Section  8,  of  the  Constitution, 
after  the  adjournment  of  the  senate,  appoint  the  rejected  nomi- 
nee until  the  end  of  the  nert  session  of  the  senate;  but  the 
governor  cannot  make  an  appointment  of  such  person  for  a  full 
or  unexpired  term  without  the  advice  and  consent  of  two-thirds 
of  all  the  members  of  the  senate.    Com.  ▼.  Snyder,  57. 

2.  Const  of  Penna,,  Art.  IX,  Sees.  1  and  2— Uniform  taxes 
— Exemption — Classification — Taxation — Corporations  —  Cor- 
porations paying  State  tax  on  capital  stock — Foreign  manufac- 
turing corporations — Shares  in  hands  of  owner — Taxation  for 
county  purposes — Act  of  June  17,  19 IS,  P.  L.  607\  Sec.  1. 
Dupuy  ▼•  Joluifl,  40. 

3.  Constitution  of  Pennsylvania — Special  legislation — Rea- 
sonable classification — Small  loans — Act  of  June  17, 1916,  P.  L. 
1012-^Stalutes — Construction — Titles — Sufficiency  —  Legisla- 
tive power  delegation — Discretion — Presumption. 

Every  presumption  is  in  favor  of  the  validity  of  the  exercise 
of  legislative  power,  and  an  act  must  be  upheld  unless  its  pro«- 
visions  plainly  violate  a  constitutional  mandate. 

A  classification  to  be  valid  must  be  based  upon  a  necessity 
springing  from  manifest  peculiarities,  clearly  distinguishing 
those  members  of  one  class  from  each  of  the  other  classes  and 
imperatively  demanding  legislation  for  each  class,  separately, 
that  would  be  useless  and  detrimental  to  the  others. 

The  legislature  is  the  sole  judge  of  the  wisdom  and  expedi- 
ency of  a  statute,  as  well  aa  of  the  necessity  for  its  enactment. 
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and  whether  the  legislation  he  wise,  expedient  or  necessary  is 
without  importance  to  the  court  in  determining  its  constitu- 
tionality. 

The  Act  of  June  17, 1916,  P.  L.  1012,  regulating  the  business 
of  loaning  money  in  sums  of  $300  or  less  to  persons  pressed  by 
lack  of  funds  to  meet  immediate  necessities,  and  prescribing 
penalties  for  its  violation,  is  not  open  to  the  objection  that  it 
is  special  legislation  in  violation  of  Article  III,  Section  7,  of 
the  Constitution  of  Pennsylvania  as  there  appears  to  be  both 
a  necessity  and  a  valid  basis  for  the  classification  of  the  busi- 
ness of  loaning  money  in  small  amounts  to  persons  in  the  situ- 
ation contemplated  by  the  statute. 

Commonwealth  v.  Young,  248  Pa.  468,  distinguished. 

All  the  Constitution  requires  is  that  the  titie  of  an  act  shall 
fairly  give  notice  of  its  subject-matter  to  reasonably  direct  the 
inquirer  to  the  contents. 

The  title  of  the  said  act  which  reads  ''An  act  regulating  the 
business  of  loaning  money  in  sums  of  $300  or  less ;  fix- 
ing the  rates  of  interest  and  charges  therefor;  requiring  the 
licensing  of  lenders;  and  prescribing  penalties  for  the  viola- 
tion of  this  act"  gives  sufficient  notice  of  the  provisions  of  the 
Act  of  1916,  providing  for  the  criminal  punishment  of  one 
who  loans  money  without  procuring  a  license,  to  satisfy  the 
constitutional  requirements. 

The  fact  that  the  commissioner  of  banking  is  given,  by  the 
Act  of  1916,  a  discretion  to  grant  licenses  to  applicants,  if  satis- 
fied that  the  character  and  general  fitness  of  the  applicant  is 
such  as  to  warrant  the  conclusion  that  the  business  will  be 
honestly  conducted,  is  not  a  grant  of  legislative  discretion,  as 
the  legislature  has  fully  described  in  the  statute  the  conditions 
under  which  the  conunissioner  is  to  act.    Com.  t.  Puder,  129. 

CONTEMPT. 

1.  Attachment — Practice,  Supreme  Court — Violation  of  in- 
junction decree — Findings  of  fact.  Oitiiens  Slee.  Co.  ▼.  Ly- 
coming-Ediflon  Oo«,  182. 

CONTEAOTS. 

1.  Bid  at  sheriff's  saie^-De fault  of  bidder— Subsequent  Male 
— Purchase  by  same  bidder — Purchase  by  second  mortgagee — 
Action  for  difference  between  bids  at  two  sales — Affidavit  of  de- 
fense— Sufficiency — Allegation  that  plaintiff  was  owner  in  fee 
— Merger. 

In  an  action  in  the  name  of  the  sheriff  to  the  use  of  a  third 
mortgagee  to  recover  from  a  defaulting  bidder  the  difference 
between  the  original  bid  and  the  bid  at  resale^  where  it  ap- 
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peared  that  the  defendant  (holder  of  the  second  mortgage)  was 
the  successful  bidder  at  both  sales,  an  affidavit  of  defense  was 
sufficient  where  it  denied  that  certain  shares  of  stock,  alleged 
to  have  been  appropriated  by  defendant  in  reduction  of  its 
mortgage  debts,  had  been  so  appropriated,  and  that  plaintiff 
would  therefore  not  have  been  reached  in  distribution  under 
the  first  sale;  and  the  affidavit  further  alleged  that  the  plaintiff 
waei  also  the  owner  in  fee  of  the  mortgaged  premises,  holding 
title  in  the  name  of  a  straw  man,  which,  if  true,  would  have 
effected  a  merger  and  plaintiff  could  then  only  sue  as  real 
owner,  and  defendant  would  be  entitled  to  set  off  the  amount 
of  taxes,  water  rent  and  interest  paid  by  it;  and  the  affidavit 
further  alleged  that  although  there  was  an  increase  of  the 
deposit  to  be  paid  at  the  second  sale  from  $50  at  the  first  sale 
to  $250,  the  defendant  was  a  successful  bidder  at  both  sales  and 
the  increase  was  made  on  its  petition.  Ransley  ▼.  Kensington 
Worklnsmen'i  Bldg.  Asin.,  532. 

2.  Building  contracts — Architect's  certificate  —  Capricious 
refusal  of  certificate — Collusion  —  Svhstantial  performance — 
Minor  defects — Deductions — Charge  of  court — Failure  to  re- 
quest— Evidence — Striking  out — Conclusion  of  law — Discre- 
tion of  court. 

Where  in  an  action  on  a  building  contract  brought  by  the 
administratrix  of  a  decedent's  estate  to  recover  the  balance  al- 
leged to  be  due  from  defendant  who  was  the  owner  of  a  build- 
ing constructed  by  plaintiff's  decedent,  it  appeared  the  contract 
required  that  payments  be  made  only  upon  the  certificate  of 
the  architect  and  that  the  architect  had  not  given  a  certificate; 
but  where  it  appeared  that  the  refusal  of  the  architect  to  give 
the  certificate  was  due  to  the  fact  that  the  architect  objected  to 
certain  wood  comer  beading  which  had  been  used  by  the  con- 
tractor; and  that,  in  condemning  the  bead,  the  architect  was 
not  acting  upon  his  own  judgment  as  to  the  sufficiency  of  the 
work  but  at  the  dictation  and  to  satisfy  the  whim  of  the  owner,^ 
the  fact  that  the  architect's  certificate  was  not  produced  did 
not  necessarily  preclude  plaintiff  from  recovery. 

Where  objection  was  made  to  the  use  of  chestnut  instead  of 
white  pine  lumber  as  called  for  by  the  contract  in  the  making 
of  window  sashes,  but  there  was  evidence  that,  although  the 
contract  provided  that  alterations  should  not  be  made  except  on 
the  written  order  of  the  architect,  and  no  such  written  order 
was  given,  the  alterations  were  made  at  the  request  of  the  archi- 
tect with  the  acquiescence  of  the  owner  so  as  to  conform  to  the 
interior  finish  of  the  house,  the  case  was  for  the  jury. 

Provisions  in  a  contract  requiring  the  production  of  the  cer- 
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tificate  of  the  architect  showing  completion  of  the  work  are  in- 
tended as  a  protection  of  the  owner  against  unjust  claims  by 
the  contractor  and  to  see  that  the  contractor  properly  performs 
his  agreement,  and,  in  cases  where  the  eyidence  establishes  the 
refusal  of  the  architect  to  be  capricious,  fraudulent  or  based 
on  collusion  with  the  owner,  his  withholding  the  certificate 
will  not  prevent  the  contractor  from  recovering  the  amount 
due  him. 

Where  it  appeared  that  the  architect  persisted  in  refusing  a 
certificate  of  completion  and  that  the  contractor  claimed  a  com- 
pletion of  the  contract  and  that  thereupon  the  owner  procured 
a  bid  and  contracted  for  additional  work  on  the  house  which  he 
considered  necessary  to  complete  the  contract  according  to  the 
specifications,  for  which  he  paid  certain  amounts  which  were 
deducted  from  the  contract  price,  and  that  the  architect  signed 
a  certificate  to  the  effect  that  after  such  deductions  a  balance 
of  $1,100  remained  due  the  contractor,  the  trial  judge  properly 
charged  the  jury  to  consider  the  decision  of  the  architect  con- 
clusive Tinless  they  found  from  the  circumstances  in  the  case 
-  his  decision  was  the  result  of  collusion  with  the  owner  and  not 
a  fair  and  impartial  one,  and  properly  permitted  the  jury  to 
determine  whether  the  contractor  faithfully,  honestly  and  sub- 
stantially complied  with  the  provisions  of  his  contract,  and 
properly  charge  the  jury  that  if  they  so  found,  minor  defects 
would  not  prevent  a  recoveiy  for  the  amoimt  due  less  a  rea- 
sonable allowance  for  the  cost  of  remedying  the  imperfecti<ms. 

The  refusal  of  the  court  in  such  a  case  to  strike  out  testi- 
mony of  a  witness  for  plaintiff  who  in  reply  to  a  question 
'*What  did  you  do?"  answered  **I  completed  the  work  in  ac- 
cordance with  the  plans,  specifications  and  contract,  and  the 
modifications  by  the  architect"  was  not  reversible  error  (as 
the  statement  was  responsive  to  the  question  and  was  not  a 
legal  conclusion),  particularly  as  the  details  of  the  woric  per- 
formed by  the  witness  were  more  fully  given  in  other  parts  of 
his  testimony,  and  the  action  of  the  trial  judge  was  a  matter 
of  discretion. 

A  complaint  on  appeal  that  the  trial  judge  failed  to  properly 
instruct  the  jury  on  the  question  of  deduction  to  be  made  from 
plaintiff's  claim  for  failure  to  fully  perform  is  not  ground  for 
reversal  where  the  items  refused  and  the  principles,  applicable 
were  clearly  stated  and  the  jury  had  before  them  the  architect's 
statement  showing  the  amoimt  defendant  claimed  to  be  entitied 
to  set  off  and  where  further  and  more  definite  instructions  were 
not  requested  at  the  trial    Fay  ▼•  Moore,  487. 

8.  Building  conirdctS'-Materidl  varia!tion8---8ubsianHdl  p0r» 
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formance — Oaae  for  juru — Triah — Evidence — Expert  witneseee 
— Hypothetical  questions. 

In  an  action  on  an  agreement  to  recover  the  down  money 
plaintiff  bad  paid  on  account  of  the  purchase-price  of  certain 
buildings  then  in  the  course  of  erection  which  upon  completion 
plaintiff  refused  to  accept,  alleging  that  there  were  material 
deviations  from  the  plans  and  specifications,  the  contract  pro- 
vided that  ^'minor  and  imintentional  deviations  from  the  plans 
and  specifications  shall  not  abrogate  this  agreement  but  shall 
be  the  subject  of  allowance  to  the  vendee  if  the  value  of  the 
building  is  thereby  depreciated";  and  the  specifications  re- 
quired that  the  building  laws  of  the  City  of  Philadelphia  should 
be  carefully  observed.  It  appeared  that  the  ''headers"  in  the 
brick  walls  were  made  every  tenth  course  instead  of  every 
seventh  course  as  required  by  the  Act  of  May  6, 1899,  P.  L.  193, 
regulating  the  erection  of  buildings  within  the  City  of  Phila- 
delphia; but  the  city  building  inspector  testified  that  he  ob- 
served the  building  in  the  course  of  construction  and  that 
the  making  of  the  ''headers"  every  tenth  course  was  required 
by  the  thickness  of  the  bricks  which  were  being  used  on  the 
inside  of  the  wall,  and  that  the  method  employed  by  defendants 
was  in  general  practice  in  the  City  of  Philadelphia  and  was 
approved  by  him.  The  trial  judge  allowed  the  jury  to  de- 
termine whether  or  not  there  was  a  substantial  departure  from 
the  specifications,  in  which  case  plaintiff  was  justified  in  re- 
fusing to  complete  the  purchase;  the  jury  found  a  verdict  for 
defendants  upon  which  judgment  was  entered.    Held,  no  error. 

While  the  usual  practice  is  to  receive  the  testimony  of  an  ex- 
pert in  the  form  of  answers  to  hypothetical  questions,  which  he 
for  the  purpose  of  his  testimony  assumes  to  be  true,  an  expert 
who  has  had  occasion  personally  to  examine  the  subject-matter 
of  the  inquiry,  and  who  has  personal  knowledge  thereof,  may 
state  the  result  of  such  examination. 

It  was  not  error  to  permit  expert  witnesses  for  the  defend- 
ants who  had  properly  qualified  and  who  had  examined  the 
buildings  to  state  that  in  their  opinion  there  had  been  a  sub- 
stantial performance  of  the  contract  in  compliance  with  the 
plans  and  specifications.    Loeb  ▼•  Davidson,  418. 

4,  Contracts  for  sale  of  real  estate — Rescission — Inability  to 
give  clear  title — Assumpsit  to  recover  purchase-price. 

If  a  vendee  performs  or  tenders  performance  of  his  part  of 
the  contract  at  the  time  appointed  and  the  vendor  is  unable  to 
I>erform  his  part,  the  vendee  may  rescind  and  recover  back  any 
purchase-money  paid  on  the  footing  of  the  contract.  This  is 
particularly  true  where  time  is  of  the  essence  of  the  contract. 

Vol.  cclxi — 40 
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Where,  under  a  contract  for  the  sale  of  real  estate,  it  wa» 
provided  that  the  purchase-money  should  be  paid  in  install- 
ments and  when  the  entire  amount  had  been  paid  a  conyey- 
ance  should  be  made  to  the  purchaser  free  of  all  encumbrances 
except  certain  building  restrictions  and  where  it  appeared  that 
plaintiff  had  paid  a  considerable  part  of  tbe  purdiase-money 
and  had  tendered  the  defendant  the  balance  and  demanded  a 
deed  and  a  conveyance  at  that  time  was  refused  on  the  ground 
that  the  defendant  was  then  imable  to  Inake  a  good  title,  be- 
cause the  property  was  subject  to  liens  of  the  Oommonwealth, 
the  plaintiff  was  entitled  to  recover  the  money  paid  under  the 
agreement,  and  his  reasonable  expenses  incurred  in  surveying 
the  properly  and  examining  the  title,  and  it  was  no  defense  that 
defendant  tendered  a  deed  with  a  policy  of  insurance  issued 
by  a  title  company  insuring  him  against  liens  before  suit 
brought,  or  that  after  suit  brought,  he  offered  to  convey  a  dear 
title.    Bngg  ▼.  Midland  B«mlt7  Co.,  453. 

6.  Corporations — Promissory  notes  —  "Cash"  —  Evidence  — 
Oral  agreement  with  defendants  president — Excliision — In- 
consistent  statements  in  charge — Failure  of  counsel  to  correct 
—  Actions  —  Misjoinder  —  Item^  claimed  hy  use-plaintiff  and 
legal  plaintiff  joined — Motion  in  arrest  of  judgment — Verdict 
— Waiver — Interest — Allowance  of  interest  for  greater  period 
than  claimed — Practice,  C.  P. — Declaration  treated  as  amend- 
ed. 

Where  a  corporation  has  agreed  to  pay  certain  notes  out  of 
mon^  realized  from  the  sale  of  its  capital  stock  for  cash,  the 
company  is  bound  to  pay  the  notes  where  it  appears  that  it  has 
sold  enough  stodc  to  pay  the  notes  in  full,  either  for  cash  or 
for  promissory  notes,  which  were  forthwith  discounted  for 
cash,  the  contract  distinguishing  stock  sold  for  cash  from  that 
issued  in  exchange. 

One  who  contracts  to  lend  his  credit  to  another  is  not  pro- 
hibited from  transferring  or  disposing  of  his  property  unless 
he  has  so  agreed,  at  least  where  it  does  not  appear  that  the 
transfer  was  made  to  avoid  the  obligation. 

In  an  action  against  a  corporation  on  its  promissory  notes 
and  written  contract,  the  court  properly  refused  to  admit  in 
evidence  an  alleged  written  contract  between  plaintiff  and  de- 
fendant's president  individually  for  the  purpose  of  modi^ing 
the  contract  in  suit  with  reference  to  the  application  of  money 
arising  from  the  sale  of  stock. 

An  alleged  inconsistency  in  the  charge  is  not  ground  for  re- 
versal where  it  appears  that  the  inconsistency  did  the  defend- 
ant no  harm  and  that  the  court  inquired  of  counsel  at  the  end 
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of  the  charge  whether  there  was  anything  else  which  they  de- 
sired him  to  say  to  the  jury  and  counsel  did  not  point  out  the 
alleged  inconsistency. 

Where  an  affidavit  of  defense  was  filed,  a  plea  in  abatement 
was  entered  and  the  general  issue  was  pleaded  together  with  a 
special  plea  of  set-off,  in  none  of  which  was  complaint  made 
that  there  was  any  misjoinder  of  actions,  it  was  too  late  after 
the  verdict  to  complain  of  such  alleged  misjoinder  by  way  of  a 
motion  in  arrest  of  judgment,  particularly  where  it  did  not 
appear  that  defendant  was  prejudiced  in  any  way  by  the  al- 
leged misjoinder  items  claimed  by  use-plaintiff  and  legal  plain- 
tiff were  joined. 

Where  the  statement  of  claim  asked  for  interest  from  Decem- 
ber 4,  1916,  but  interest  was  allowed  from  December  4,  1914, 
from  which  date  interest  was  due,  the  declaration  may  prop- 
erly be  treated  as  amended  to  agree  with  the  judgment  on  the 
verdict.    Kennedy  ▼•  Bothrook  Oo.,  580. 

6.  Lease — Machinery — Lessee's  option  to  purchase — Exercise 
of  option — Subsequent  bankruptcy  of  lessor — Lessee's  liability 
for  purchase-price. 

Where  a  corporation  leased  certain  machinery  and  equipment 
to  another  company  giving  the  latter  the  right  to  purchase 
same  at  a  fixed  price  and  providing  that  if  lessor  filed  a  petition 
in  bankruptcy  title  should  immediately  pass  to  defendant,  and 
defendant  thereafter  elected  to  purchase  before  proceeding  in 
bankruptcy  were  instituted,  its  liability  to  pay  the  purchase- 
price  became  fixed  and  in  an  action  by  the  trustee  in  bank- 
ruptcy, who  sued  in  affirmance  of  the  contract  and  did  not 
interfere  with  defendant's  possession  of  the  property,  a  verdict 
was  properly  directed  for  the  plaintiff.  Bnell  ▼•  WiUianiflport 
Staple  Co.,  180. 

7.  Leases — Oil  and  gas  leases  —  Constrtu:tion — Intention — 
Equity — Injunction — Refusal, 

Where  a  contract  for  the  sale  of  gas  provided  that  the  vendor 
should  sell  to  the  vendee  all  the  surplus  natural  gas  produced 
by  it  in  a  certain  named  district  and  defined  such  surplus  as 
''all  the  natural  gas  which  is  not  desired  by  the  vendor  for  sup- 
ply to  its  customers,  except  gas  used  in  the  drilling  of  wells  in 
said  district,"  the  vendor  was  required  to  sell  to  the  vendee 
only  such  gas  as  it  did  not  desire  for  sale  to  its  customers,  irre- 
spective of  their  place  of  residence,  and  it  was  not  material 
that  the  vendor  had  gas  from  other  sources  with  which  it  could 
have  supplied  such  customers  whereby  a  surplus  could  have 
been  delivered  to  the  vendee;  and  in  such  a  case  a  bill  in 
equity  to  restrain  a  diminishing  or  cutting  off  of  the  supply 
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furnished  such  vendee  by  the  owner  of  the  weUs,  who  desired 
the  gas  for  its  own  customers  was  properly  refused.  Elk  Nat. 
Om  Oo.  ▼.  Bidsway  L.  *  BL  Oo.»  295. 

8.  Mines  and  mining — Coal  lease — Difficulty  of  performance 
— Oonstruciion— Royalties — Change  of  character  of  vein.  Oo- 
rona  C.  *  C.  Co.  ▼•  Dickinson,  589. 

.9.  Municipal  contracts  —  Improvements  —  Repairs -^  Com- 
petitive bidding — Equity — Injunction — TaoDpayef^s  HU — Mu- 
nicipalities— Cities  of  the  third  class^Act  of  June  B7, 191S,  P. 
L.  668,  676.    Bolan  ▼.  Sekoen,  11. 

10.  Municipal  contracts  —  Ordinances  —  Validity  —  Acts  of 
May  IBS,  1874,  P.  L,  280;  June  h  1885,  P.  L.  87,  and  July  6, 
1917,  P.  L.  768 — Local  and  special  legislation — Lowest  respon^ 
sihle  bidder  —  Equity  —  Injunction — Provision  thai  material 
shall  he  prepared  in  municipality — Const  of  Penna,,  Art.  Ill, 
Sec.  7.    Taylor  ▼.  Pkiladelpkia,  458. 

11.  Municipalities — Construction  work — Extra  worh — Direc- 
tions of  city  engineer — Arbitration  and  certificate  clauses — 
Capricious  decision  by  engineer — Case  for  jury. 

In  an  action  against  a  municipality  to  recover  for  extra  work 
done  in  connection  with  the  construction  of  certain  filter  beds, 
the  contract  provided  '^wherever  excavations  are  carried  on  be- 
yond the  lines  and  grades  furnished  by  the  engineer,  the  con- 
tractor shall,  at  his  own  expense,  refill  such  places  with  concrete 
or  other  material  selected  by  the  engineer.  Wherever  ma- 
terials are  encountered  which  are  not  suitable  for  supporting 
the  structures,  the  excavation  shall  be  carried  to  such  addition- 
al depth  as  may  be  specified  by  the  engineer.  Excavation  and 
concrete  necessary  for  such  additional  depth  will  be  paid  for 
[by  the  city]  at  the  prices  bid  [by  the  contractor]  for  exca- 
vation and  concrete  masonry .*'  Plaintiff  produced  evidence  to 
show  that  while  the  ground  was  being  prepared  for  construc- 
tion, defendant's  engineer  determined  that  the  rode  material 
encountered  was  not  suitable  for  supporting  the  structure  and 
directed  excavations  to  be  carried  to  a  suitable  depth  specified 
by  him ;  that  plaintiffs  made  the  additional  excavations  to  the 
extent  claimed.  Defendant  contended  and  offered  evidence  to 
prove  that  when  the  engineer  decided  that  materials  encoun- 
tered were  not  suitable  for  support,  and  ordered  additional 
excavations,  these  were  allowed  and  paid  for;  and  that  the 
excavation  for  which  claim  was  made  was  necessitated  by  the 
negligence  of  plaintiffs'  engineer  in  blasting  out  rock,  and  was 
not  caused  by  encountering  unsuitable  material.  The  trial 
judge  submitted  the  case  to  the  jury  which  found  a  verdict  for 
plaintiffs  upon  which  judgment  was  entered.   Held,  no  error. 
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In  such  case  a  provision  that  ''the  decision  of  the  engineer 
shall  be  final  and  conclusive  in  all  disputes  which  may  arise 
between  the  parties  to  the  agreement"  and  "the  engineer  shall 
in  all  cases  determine  the  amount  or  quantity  of  the  several 
kinds  of  work  which  are  to  be  paid  for  and  the  compensation  to 
be  paid,"  will  not  prevent  the  submission  of  the  case  to  the  jury, 
as  the  question  of  the  conduct  of  the  engineer  was  involved. 

Where  in  such  case  the  contract  stipulated  that  where  quan- . 
titles  shall  be  increased  from  any  cause  which  may  enhance  the 
expense  of  construction,  ''such  increases  shall  be  paid  for  at 
the  rates  herein  provided" ;  and  plaintiffs  claimed  for  furnish- 
ing additional  concrete  for  the  construction  of  filter  bed  roofs, 
and  alleged  that  defendant's  engineer  compelled  them  to  mix 
the  concrete  in  a  loose,  liquid  state  rather  than  in  a  "stiff  paste" 
as  required  by  the  contract,  and  that  thereby  a  greater  quantity 
of  concrete  became  necessary,  the  case  was  for  the  juiy;  and 
defendant's  rights  were  sufficiently  protected  by  instructions  to 
the  effect  that  the  juiy's  allowance  on  this  account  should  be 
limited  to  occasions  where  the  necessity  for  increasing  the 
quantity  of  concrete  arose  purely  from  a  change  in  the  con- 
sistency thereof  ordered  by  the  defendant's  engineer;  but  that 
no  allowance  should  be  made  where  the  use  of  additional  ma- 
terial was  traceable  to  any  shortcomings  or  omissions  on  the 
part  of  the  plaintiffs.    Al&rens  ▼•  Beading,  100. 

12.  Bates — Undue  preference — BUI  in  equity — Specific  per- 
formance— Befusal — Public  service  companies — Gas  companies 
—Act  of  July  186, 1913,  P.  L.  1874,  Sec.  8.  V.  *  8.  Bottle  Co. 
▼•  Moimtain  Oas  Oo*,  628. 

13.  Benewai — Public  Service  Company  Act  of  July  26, 1913, 
P,  L.  137 Jf — Befusal  to  recogn%ze  renewal — Injunction — Public 
Service  Commission,  jurisdiction — Electric  companies — Bates, 
Klein-Iiogan  Co.  ▼•  Duqueene  Liglit  Co.,  526. 

14.  Besdssion  —  Improper  rescission  —  Action  for  premium 
paid — Measure  of  damages — Value  of  insurance  furnished — In- 
surance— Life  insurance — Payment  of  premium  after  date  due 
— Acceptance — Declaration  of  forfeiture.  OMkill  ▼.  Pitte- 
bnrglL  Ii.  A  H.  Co.,  546. 

16.  Sales — Breach — Measure  of  damages — Special  damage — 
Loss  of  profits — Idleness  of  defendant's  mill — Notice — Knowl- 
edge— Contract  price — Market  value — Affidavit  of  defense — In- 
sufficient averments. 

The  general  rule  governing  the  measure  of  damages  for 
breach  of  contract  is  that  they  are  such  as  may  be  fairly  and 
reasonably  considered  as  naturally  arising  from  the  breach  ac- 
cording to  the  usual  course  of  business  and  under  circum- 
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stances  contemplated  by  the  parties  at  the  time  the  contract 
was  ehtered  into;  but  damages  resulting  from  particular  cir^ 
cumstances  connected  with  the  transaction  cannot  be  recovered 
unless  such  circumstances  were  known  to  the  defaulting  party 
to  the  contract  and  were  such  as  may  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties. 

The  measure  of  damages  to  a  purchaser  for  the  failure  of  the 
vendor  to  deliver  goods  according  to  a  purchaser  for  the  fail- 
ure of  the  vendor  to  deliver  goods  according  to  contract  is  tho 
difference  between  the  contract  price  and  the  market  value 
of  the  article  at  the  time  and  place  of  delivery. 

In  an  action  on  a  book  account  for  goods  sold  and  delivered 
where  defendant  attached  to  its  affidavit  of  defense  copies  of 
writings  under  which  it  alleged  the  goods  were  delivered  and 
which  it  contended  were  the  contracts  in  the  case  upon  which 
suit  should  have  been  brought,  but  where  it  appeared  that  the 
writings  were  not  orders  but  simply  confirmations  of  sales,  sent 
out  by  plaintiff  in  accordance  with  the  usual  business  custom 
to  acknowledge  orders  received,  whether  verbally  or  in  writing, 
and  where  there  was  nothing  in  the  affidavit  to  show  whether 
the  orders  which  had  been  given  were  in  writing  or  merelj 
verbal,  the  court  properly  entered  judgment  for  want  of  a  suf- 
ficient affidavit  of  defense  for  the  amount  claimed,  lees  the 
excess  over  the  contract  price  defendant  claimed  it  was  obliged 
to  pay  to  procure  in  the  market  goods  in  place  of  those  not  de- 
livered. 

In  such  case  a  counter-claim  for  damages  resulting  from  the 
closing  of  the  defendant's  mill  because  of  plaintiff's  failure  to 
deliver  other  materials  ordered,  waef  properly  disallowed  where 
there  were  no  averments  that  plaintiff  knew  that  his  failure  to 
deliver  the  materials  would  result  in  the  stoppage  of  defend- 
ant's mill,  or  that  defendant  was  unable  to  procure  other  goods 
in  the  open  market,  or  of  anything  to  indicate  special  circum- 
stances from  which  it  could  be  inferred  that  the  parties  con- 
templated anything  beyond  the  usual  measure  of  damages  re- 
sulting from  breach  of  contract  to  deliver  the  goods.  Baby  -v. 
Ward-Meeluui  Co.,  468. 

16.  Boies— Refusing  to  perform — Oancetlation  of  contract — 
Construction — Intention. 

In  an  action  for  the  breach  of  an  executory  contract  for  the 
sale  of  800  tons  of  potash  to  be  delivered  f.  o.  b.  cars  shipper's 
works,  in  carload  lots  of  not  leds  than  fifteen  tons  as  ordered 
by  buyers,  brought  by  the  buyer  against  the  sdler,  it  was  pro- 
vided **Buyers  to  give  the  seller  reasonable  notice  of  all  ship- 
ments wanted.    Final  shipments  under  this  contract  to  be 
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oompleted  by  May  80, 1916,  and  any  balance  unshipped  on  the 
latter  date  through  failure  of  buyers  to  furnish  instructions, 
may,  at  the  option  of  the  sellers,  be  either  shipped  on  this  con- 
tract or  cancelled/'  By  supplemental  contract  dated  May  21, 
1915,  the  time  for  the  deliyery  of  the  potash  wai  '^extended  until 
and  completed  by  July  1,  1916,  instead  of  M^y  30,  1916,  as 
given  in  the  original  contract''  It  appeared  that  one  month 
after  the  contract  was  made,  defendant  shipped  to  plaintiff 
fifteen  tons  of  potash,  that  plaintiff  never  ordered  f iirther  ship- 
ment imtil  June  80th  following  and  none  was  meanwhile  ship- 
ped. On  June  dOth,  plaintiff  advised  defendant  that  it  had  as- 
signed the  contract  to  a  third  party.  The  representative  of  the 
assignee  delivered  notice  of  the  assignment  to  defendant  on  the 
morning  of  June  ^Oth;  and  at  four  o'clock  in  the  afternoon, 
the  assignee  and  plaintiff  made  demand  on  defendant  for  the 
balance  of  the  potash  which  was  refused.  It  appeared  from  all 
the  evidence  that  there  was  not  left  sufficient  time  between 
four  o'clock  and  twelve  o'clock  midnight  in  which  to  make  de- 
livery of  all  the  potash  f .  o.  b.  cars,  shipper's  works.  The 
lower  court  submitted  the  case  to  the  jury  which  found  a  ver- 
dict for  plaintiff  upon  which  judgment  was  entered.  Held, 
that  as  defendant  did  not  have  sufficient  time  to  make  delivery 
of  the  entire  balance  of  tons  called  for  by  the  contract,  before 
its  expiration,  the  defendant  was  justified  in  cancelling  the 
contract  and  the  plaintiff  was  not  entitled  to  recover,  and  judg- 
ment was  reversed  and  entered  for  defendant.  Harris  d&em. 
Co.  ▼•  Tuimell  *  Co.,  72. 

17.  Bales  of  real  estate  —  Variation  hy  parol  —  Measure  of 
proof — Beforming  written  instrument — Showing  different  con- 
sideration— Theory  of  trial — Issue — Appeals — Change  of  issue 
on  appeal — Assignments  of  error — Failure  to  except. 

Where  a  father-in-law  executed  a  deed  for  a  house  and  lot  to 
a  daughter-in-law  for  the  expressed  consideration  of  $2,000,  and 
a  week  later  executed  a  bill  of  sale  for  the  household  furniture 
and  other  personal  property  for  a  consideration  of  $75,  and 
defendant  paid  a  mortgage  of  $600  which  was  upon  the  prop- 
erty, but  made  no  further  payment  on  account  of  either  realty 
or  personalty;  and  alleged  in  a  suit  for  the  considerations  ex- 
pressed in  the  written  instruments  that  the  transfer  was  in- 
tended as  a  gift  in  consideration  of  defendant's  promise  to  pay 
the  mortgage  debt;    and  as  that  had  been  done,  no  further 
amount  was  due,  and  the  evidence  was  confiicting,  the  court 
properly  charged  the  jury  that  the  writings  must  prevail  unless 
the  jury  were  "clearly  satisfied. ....  .by  the  evidence,  beyond 

any  reasonable  doubt,  as  strongly  as  oral  testimony  can  satis^ 
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the  mind,"  that  de&ndant'a  statement  of  the  transaction  was 
true. 

Where  in  such  case  it  was  contended  on  appeal  that  the  issue 
was  merely  one  of  showing  a  different  consideration  from  that 
expressed  in  the  deed,  and  that  the  case  was  not  within  the  rule 
as  to  the  degree  of  proof  necessary  to  reform  a  written  instru- 
meaat,  but  was  within  the  rule  that  a  different  consideration 
from  that  measured  in  the  instrument  may  be  shown  by  merely 
a  preponderance  of  evidence,  but  where  it  appeared  from  the 
affidavit  of  defense  that  the  issue  was  not  that  the  consider- 
ation was  less  than  that  expressed  in  the  deed,  but  that  the 
transfer  was  in  fact  a  gift  and  not  a  sale,  and  where  it  further 
appeared  that  the  case  was  tried  by  all  parties  and  the  court  on 
this  theory,  the  judgment  was  affirmed. 

Assignments  of  error  complaining  of  parts  of  the  charge  to 
the  jury  are  defective  where  they  do  not  show  that  exertions 
were  taken  to  the  charge.    Qvimter  t.  Q«imter,  195. 

18.  Suretyship — Construction — Soies, 

In  an  action  on  a  contract  of  suretyship  it  appeared  that 
plaintiff  and  d^endant's  principal  entered  into  an  agreemoit 
on  June  20,  1916,  under  which  the  former  was  required  to 
furnish  the  latter  six  barrels  of  dye  ''delivery  to  be  made  600 
pounds  monthly,  at  $2.75  per  pound  until  January  1,  1917," 
and  defendant  agreed  to  be  "responsible  for  payment  of  said 
goods  within  80  days."  No  reference  was  made  as  to  the  time 
of  the  month  on  which  shipments  were  to  be  made  or  whether 
there  should  be  one  or  more  shipments  per  month.  The  same  day 
plaintiff  shipped  to  defendant  one  barrel  containing  398  pounds ; 
and  seventeen  days  later,  on  July  7th,  he  shipped  another  bar- 
rel containing  501  pounds,  making  a  total  delivery  of  899 
pounds.  Defendant  requested  plaintiff  to  delay  further  ship- 
ments imtil  the  goods  delivered  were  paid  for,  and  no  fiirther 
goods  were  delivered.  In  an  action  against  the  siirety  for  the 
price  of  the  goods  shipped,  defendant  contended  that  the  de- 
livery of  the  second  barrel  within  seventeen  days  from  the  de- 
livery of  the  first  was  a  sufficient  departure  from  the  terms  of 
the  contract  to  release  him  from  liability.  Held,  (1)  that  de- 
fendant's agreement  was  sufficiently  broad  to  cover  payment 
for  all  goods  included  in  the  contract  amounting  to  600  pounds 
monthly,  (2)  that  defendant  was  not  released  from  liability  by 
reason  of  the  fact  that  in  the  first  month  more  than  600  pounds 
had  been  delivered  where  all  the  goods  called  for  by  the  con- 
tract had  not  been  shipped,  so  that  it  could  not  be  said  that  he 
was  required  to  pay  for  more  than  he  had  agreed  to  pay,  and 
(8)  a  judgment  on  a  verdict  for  plaintiff  for  the  price  of  both 
barrels  will  be  sustained.    Kerr  t.  MattEroy,  428. 
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19.  Trusts — Construction  of  trust  —  Corporate  loan  —  Mort- 
gage to  trustee  as  security  —  Faihire  to  insure  premises  — 
DestrtAction  hy  fire—Liaibility  of  trustee.  Bell  t.  Seramton 
Trust  Co.,  28. 

CORPORATIONS. 

1.  Contracts — Promissory  notes — "Cash" — Evidence  —  Oral 
agreement  with  defendant's  president — Exclusion— Inconsist- 
ent stiUements  in  charge — Failure  of  counsel  to  correct — Ac' 
tions — Misjoinder^— Items  claimed  hy  use-plaintiff  and  legal 
plaintiff  joined — Motion  in  arrest  of  judgment — Verdict — 
Waivei^-Interest — Allowance  of  interest  for  greater  period 
than  claimed— Practice,  C,  P. — Declaration  treated  as  amend- 
ed,   Kennedy  t.  Botl&roek  Co.,  580. 

2.  County  where  corporate  franchise  is  exercised — Principal 
office  in  another  county — Jurisdiction,  C.  P. — Process — Service 
— Special  appearance — Plea  in  abatement — Trial  on  merits — 
Acts  of  June  IS,  18S6,  Sec.  Jfi,  P.  L.  668;  March  21,  ISJfi,  Sec. 
8,  P.  L.  145,  and  March  17, 1866,  P.  L.  S86.  DeHaas  t.  Penna. 
B.  B.  Co.,  499. 

8.  Practice}  Supreme  Court^Equity— Interlocutory  orders 
— Order  on  receiver  to  pay  rent — Appeals.  Idf  ter  t.  Barle  Co.» 
460. 

4.  Principal  and  agent — Execution  of  note  without  signature 
of  treasurer — Use  of  money  to  pay  corporate  debts — Estoppel 
— Failure  to  mention  loan  in  corporate  minutes — Corporate  or 
personal  loan — Conflicting  evidence — Cwe  for  jury. 

A  party  cannot  avail  himself  of  the  benefit  of  his  agent's  act 
and  repudiate  his  authority. 

A  corporation  which  has  received  the  benefit  of  a  note  irregu- 
larly issued  cannot  escape  liability  ihereon  by  showing  it  was 
not  executed  by  the  proper  officer;  and  a  director  of  a  company^ 
suing,  is  not  denied  the  application  of  such  rule. 

A  corporation  may  lawfully  borrow  money  to  pay  its  indebt- 
edness and  when  used  for  that  purpose  the  obligation  to  repay 
is  undoubted,  and  the  fact  that  the  loan  did  not  pass  through 
the  hands  of  the  treasurer  is  not  controlling,  nor  is  the  absence 
of  any  reference  thereto  in  the  corporate  minutes. 

The  president  of  a  corporation  who  owned  or  controlled  a 
majority  of  its  capital  stock  agreed  to  sell  his  entire  holdings 
to  the  holder  of  the  balance  of  the  stock  for  $50,000,  on  con- 
dition that  all  the  liabilities  of  the  company  be  met  at  the  time 
of  the  transfer,  'the  liabilities  amounted  to  $41,000,  including 
a  sum  of  $6,500  owing  the  president  for  back  salary.  The  pur- 
chaser employed  plaintiff  as  attorney  to  assist  in  obtaining  the 
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sum  of  $91,000,  of  which  sum  plaintiff  himself  advanced  $5,000. 
When  the  deal  was  consummated  the  company  was  reorganized 
with  the  purchaser  of  the  stock  as  president^  and  plaintiff  and 
three  others  as  directors.  In  an  action  against  the  corporation 
for  the  recovery  of  the  $6,000  advanced  by  plaintiff  the  evidence 
was  conflicting  as  to  whether  such  sum  was  a  loan  to  the  cor- 
poration and  used  in  part  payment  of  the  former  president's 
salaiy  or  whether  it  was  a  loan  to  the  purchaser  of  his  stock. 
Plaintiff  offered  in  evidence  a  note  for  such  amount  to  plain- 
tiff's order,  and  executed  by  the  new  president  and  secretary  in 
the  corporate  name,  although  it  was  not  signed  by  the  treasurer 
and  the  evidence  was  conflicting  as  to  whether  he  had  con- 
sented to  the  making  of  the  note.  None  of  the  $91,000  turned 
over  to  the  former  president  passed  through  the  hands  of  the 
treasurer,  and  no  mention  of  the  loan  was  made  on  the  cor- 
porate minutes.  Held,  (1)  defendant's  obligation  arose  from 
the  receipt  of  the  money  by  it»  and  the  note^  although  defec- 
tively executed,  was  properly  admitted  in  evidence,  and  (2)  the 
case  was  for  the  jury  and  a  verdict  for  the  plaintiff  will  be 
sustained.    Scoutoa  ▼•  Stony  Brook  Immbor  Oo^  241. 

6.  State  tax  on  capUdl  stock— Liability  /or—Foreign  man- 
ufacturing corporations  —  Shares  in  hands  of  owner — Tax-- 
ation  for  county  purposes — Act  of  June  17,  1913,  P,  L.  507, 
Sec.  1 — ConstituHondl  law — Const  of  Penna,,  Art.  IX,  Sees. 
1  and  2 — Uniform  taxes — Exemption — OlassificaHon,  Bnpvy 
T.  Joliiia,  40. 

6.  Stockholders — Refusal  of  right  to  inspect  hooks — Action 
for  penalty— Acts  of  April  7,  1840,  Sec.  2Jf,  P.  L.  563;  April 
17, 1869,  P.  L.  71;  Apnl  29, 1874,  P.  L.  73— Demurrer-Judg- 
ment for  defendant. 

A  necessary  result  of  Section  46  of  the  General  Corporation 
Act  of  April  29, 1874,  P.  L.  73,  which  repealed  the  Act  of  April 
7, 1849,  P.  L.  563,  and  the  supplements  thereto,  ''so  far  as  they 
provide  for  the  creation  of  corporations  for  any  of  the  purposes 
provided"  by  the  Act  of  1874;  was  to  confine  the  Act  of  1849, 
in  its  operation  to  companies  already  formed  thereunder  and 
engaged  in  some  branch  of  manufacture  for  which  no  provision 
was  made  in  the  general  corporation  act  of  1874. 

As  the  Acts  of  1849  and  1874  both  make  provision  for  the  in- 
spection of  books  and  records  of  corporations  by  the  stodc- 
holders  thereof,  it  is  evident  that  both  were  not  intended  to 
oi>erate  in  the  case  of  corporations  chartered  under  the  Act  of 
1874,  and  the  provisions  of  the  Act  of  1849,  since  the  passage 
of  the  Act  of  1874,  can  apply  only  to  corporations  chartered 
under  the  Act  of  1849. 
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In  an  action  of  assumpsit  brought  by  a  stockholder  of  a  cor- 
poration organized  under  the  Act  of  1874,  to  recover  the  pen- 
alty provided  by  the  Act  of  1849  for  the  refusal  of  a  corpora- 
tion to  allow  a  stockholder  to  inspect  its  books;  held  that  the 
penalty  provided  by  the  Act  of  1849  could  be  recovered  only ' 
against  corporations  organized  thereunder;  and  a  judgment 
for  defendant  on  demurrer  to  plaintiff's  statement  of  daim  was 
affirmed.    Hammond  ▼•  Aluminum  Oo.»  870. 

7.  Stockholders— Bight  to  dividende— Preferred  etockhold- 
era — Common  stockholders— Cumulaiive  dividends. 

Priority  of  preferred  stockholders  rests  upon  ihe  contract  and 
beyond  the  provisions  of  such  contract  they  occupy  no  position 
toward  the  company  different  from  that  of  the  holders  of  com- 
mon stock.  When  a  dividend  is  declared  the  former  are  entitled 
to  first  claim  to  the  extent  of  their  preference  for,  the  current 
year  and  if  there  remain§  a  sum  more  than  sufficient  to  pay  a 
similar  dividend  on  the  common  stock,  both  classes  of  stodc- 
holders  are  entitled  to  share  equally  in  the  excess.  In  the  ab- 
sence of  agreement,  express  or  implied,  that  a  dividend  shall  be 
cumulative,  unpaid  dividends  in  the  past  cannot  be  claimed. 

Plaintiff's  decedent  was  the  owner  of  shares  of  six  per  cent, 
cumulative  preferred  stock  of  a  corporation.  No  dividends 
were  paid  on  either  the  company's  preferred  or  common  stock 
for  a  period  of  nine  years,  when  a  dividend  of  fifty-four  per 
cent,  covering  the  current  year  and  all  arrearages  was  declared" 
and  paid  on  the  preferred  stock,  and  at  the  same  time  a  divi- 
dend of  equal  amoimt  was  declared  on  its  common  stock.  In  a 
suit  in  equity  to  restrain  the  payment  of  the  latter  dividend, 
plaintiff  contended  that  the  holders  of  common  stock  were  not 
entitled  to  a  dividend  of  more  than  six  per  cent,  without  shar- 
ing the  ex<;ess  equally  with  the  preferred  stockholders.  Defend- 
ants demurred  and  claimed  that  the  holders  of  common  stock 
were  entitled  to  receive  dividends  to  an  amount  sufficient  to 
make  up  arrearages  in  past  years  and  equalize  the  common  and 
preferred  stock  before  holders  of  the  latter  were  entitled  to  re- 
ceive an  excess  above  the  amount  of  their  fixed  dividends  and 
arrearages.  The  certificates  of  the  preferred  stock  provided 
'The  holders  of  the  preferred  stock  shall  be  ^ititled  to  receive 
when  and  as  declared  and  the  company  shall  be  bound  to  pay  a 
fixed  yearly  cumulative  dividend  of  six  per  cent,  payable  quar- 
terly, be/ore  any  dividends  shall  be  set  apart  on  the  common 
stock."  There  was  nothing  limiting  the  right  of  the  preferred 
stockholders  to  the  six  per  cent,  dividend  realized  on  the  earn- 
ings of  the  company.    Held,  the  court  bel6w  properly  overruled 
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the  demurrer  and  reetrained  the  payment  of  the  diyidend  on 
common  stodc 

Sternberg  v.  Brock,  225  Pa.  279,  expkined.  Enel*nder  ▼• 
Osbome»  866. 

8.  Tru^ — Construction  of— Mortgage  to  trustee  as  security 
— Failure  to  insure  premises — Destruction  hy  fire — Liability  of 
trustee — Contracts — Construction,  Bell  t.  Soraaton  Trust 
Co.,  28. 

9.  Water  companiea^-Application  for  chaHer^— Requisites  of 
—Act  of  June  7, 1907,  P.  L,  Jt6&— Public  Service  Commission^ 
Jurisdiction. 

Under  the  Act  of  June  7, 1907,  P.  L.  466,  which  requires  that 
an  application  for  a  charter  for  a  water  company  shall  state 
the  name  "of  the  riyer,  stream,  or  other  body  of  water  from 
which  it  is  proposed  to  take  or  use  water,  or  water  power,  and 
as  near  as  may  be  the  points  on  said  river,  stream  or  other  body 
of  water  between  which  said  water,  or  water  power  is  proposed 
to  be  taken,"  the  precise  location  of  a  dam  or  dams  proposed  to 
be  built  need  not  be  set  forth. 

If  an  application  for  a  charter  for  a  water  company  sets 
forth  the  name  of  a  stream,  and  states  that  it  is  proposed  to  con- 
struct a  dam  or  dams  across  the  stream  located  between  two 
points  designated,.and  such  application  has  been  approyed  by  the 
Water  Supply  Commission  after  the  consideration  of  plans  show- 
ing a  certain  niltnber  of  dams  at  designated  points,  the  Public 
Seryice  Commission  may  subsequently,  in  passing  upon  the  in- 
corporation of  the  company,  approve  of  the  application  al- 
though an  amended  plan  is  produced  to  them  showing  a  smaller 
number  of  dams,  and  that  one  of  the  proposed  dams  would  be 
constructed  at  a  less  height  than  that  shown  on  the  original 
plan. 

The  Public  Service  Commission  is  not  invested  with  au- 
thority to  regulate  the  erection  of  dams  or  the  development  of 
the  water  power  resources  of  the  State;  that  is  a  subject  over 
which  the  Water  Supply  Commission  has  jurisdiction,  and  such 
commission  may  pass  upon  the  final  plans  after  the  incoii>o- 
ration  of  the  company,  and  when  its  work  is  undertaken. 

An  appellate  court  will  not  reverse  an  order  approving  the  in- 
corporation of  a  water  company  where  it  appears  that  the  ap- 
plication had  been  approved  by  the  Water  Supply  Commission, 
that  the  Public  Service  Commission  had  heard  evidence  relat- 
ing to  the  question  in  controversy,  that  elaborate  arguments 
were  presented,  and  that  the  action  of  the  Water  Supply  06m- 
mission  was  considered,  and  such  presentation  of  the  facts  made 
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as  enabled  the  Public  Service  Commission  to  act  intelligently 
on  the  subject. 

An  order  of  the  Public  Service  Commission  approving  an 
application  for  a  charter  of  a  water  company  will  not  be  re- 
versed at  the  instance  of  an  older  company  supplying  power 
merely  because  the  new  company  would  be  a  competitor  in  a 
field  theretofore  exclusively  occupied  by  the  older  company. 
It  is  not  a  matter  of  public  policy  to  prohibit  competition. 

The  question  of  intrusion  is  a  subject  for  consideration  by 
the  Public  Service  Commission  when  the  new  company  shall  in 
the  development  of  its  business  propose  to  supply  power. 

An  order  of  the  Public  Service  Commission  approving  the  in- 
corporation of  a  water  company  will  not  be  reversed  at  the  in- 
stance of  intervening  landowners  on  the  allegation  that  the 
commission  did  not  open  the  hearing  for  the  purpose  of  taking 
testimony  in  support  of  the  averments  in  the  petition  of  the 
interv^iors,  where  it  appears  that  notice  of  the  hearing  had 
been  given,  that  the  interveners  did  not  appear  until  the  testi- 
mony had  been  concluded,  and  that  the  matters  alleged  had 
been  concluded,  and  that  the  matters  alleged  had  been  brought 
to  the  attention  of  the  commission,  and  considered  hj  it. 

The  fact  that  notice  of  an  application  of  a  water  company  for 
a  charter  does  not  conform  to  the  rule  prescribed  by  the  Public 
Service  Commission,  is  not  a  ground  for  reversing  an  order  ap- 
proving thd  application,  where  it  appears  that  the  commission 
held  that  the  notice  was  sufficient,  and  that  the  parties  in  in- 
terest had  been  heard,  and  all  the  questions  raised  had  been 
considered. 

The  notice  prescribed  by  the  commission  was  adopted  to  se- 
cure uniformity  in  the  procedure  for  a  charter  merely,  and  has 
not  the  effect  of  x>08itive  law.  Pemia.  Power  Oo.  t.  Pnlilie 
Service  Oonunlsslon,  211. 

COSTS. 

1.  Receivers*  expenses — Preferred  claimS'-Liens — Bad  faifh 
— Improper  payments — Surcharge — Services — Oompensation — 
Exceptions  to  accoimt — Burden  of  proof — Continuation  of  husi- 
ness.  Traotioa  Materials  Co.  t.  Pittsbnrgli,  MeK.  A  W.  By. 
Oo.t  158. 

COUNCrLMEN,  see  Public  Officers. 

COUNTY  COMMISSIONERS,  see  Public  Officers. 

COURTS. 

1.  Jurisdiction,  C.  P.  —  Corporations  —  ProcessService  — 
County  where  corporate  franchise  is  exercised^Principal  office 
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in  another  county — Special  appeara/nce — Pha  in  abatement — 
Tried  on  merite^Acts  of  June  li,  18S6,  Bee.  Jfi,  P.  L.  568; 
March  21,  ISIfi,  Sec.  8,  P.  L.  US,  and  March  17, 1856,  P.  L.  886. 

The  common  law  rule  that  a  corporation  could  be  sued  only 
in  the  territorial  jurisdiction  where  it  had  its  legal  domicile 
and  chief  place  of  business,  has  been  enlarged  by  the  Acts  of 
June  13, 1836,  Sec.  42,  P.  L.  668;  March  21, 1842,  Sec.  8,  P.  L. 
145,  and  Mardi  17, 1866,  P.  L.  386,  so  that  a  corporation  of  this 
State  now  exists  in  any  county  where  it  has  property  and  ex- 
ercises its  corporate  franchise,  and,  being  lawfully  served,  must 
respond  to  any  transitory  action  brought  there  against  it. 

In  an  action  against  a  railroad  company  to  recover  for  per- 
sonal injuries,  service  was  properly  had  upon  the  defendant  in  a 
county  where  part  of  its  system  was  situated,  although  not  the 
county  where  the  injury  occurred  or  where  the  company*s  prin- 
cipal office  was  located;  in  such  case  where  defendant  entered 
a  special  appearance  and  pleaded  in  abatement  to  the  jurisdic- 
tion of  the  court,  the  plea  was  properly  overruled,  and  the  effect 
of  the  defendant  thereafter  going  to  trial  on  the  merits  not  con- 
sidered.   DeHMM  T.  Peaiia.  B.  B.  Co.,  499. 

2.  Becorde — Erroneous  entries — Power  to  correct  —  Rubber 
stamping  of  date — Slipping  of  stamp — Impression  of  wrong 
month — Evidence — Sufficiency. 

Every  court  of  record  is  the  guardian  and  judge  of  its  own 
records  and  is  clothed  with  full  power  to  control  and  inquire 
into  them  and  to  set  them  right  if  incorrect. 

Where  in  a  proceeding  to  strike  off  a  mechanic's  lien  for  mat- 
ter appearing  of  record,  the  docket  showed  that  the  lien  was 
filed  July  7,  1918,  and  that  the  notice  was  not  filed  until  Au- 
gust 18, 1913,  but  the  lower  court  found  on  convincing  evidence 
that  the  return  of  service  had  actually  been  filed  July  18, 1918, 
but  through  an  error  had  been  docketed  as  of  August  18, 1918, 
as  the  result  of  the  slipping  of  the  rubber  dating  stamp,  and  the 
court  discharged  the  rule  without  correcting  the  record,  tlie 
record  was  remitted  by  the  Supreme  Court  with  instructions 
that  the  record  be  amended  and  that  the  application  to  strike 
off  the  lien  then  be  discharged.    Chriat  t.  Dnboflky,  297. 

ORIMTNTAL  LAW. 

1.  Manslaughter — Evidence — Cross-examintxtion  —  Scope  of 
examination — District  attorney — Improper  rem^arhs — Instruc- 
tions to  disregard — Charge — Self-defense. 

On  the  trial  of  an  indictment  for  murder  a  conviction  of 
voluntary  manslaughter  will  be  sustained  where  it  appeared 
that  defendant  shot  and  killed  a  police  officer  in  uniform  while 
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the  latter  was  subjecting  him  to  a  search  for  weapons  without 
a  warrant  on  a  public  street  late  at  nighty  and  in  resisting  the 
search  defendant  fired  five  shots  at  the  deceased. 

Where  no  dying  declaration  was  offered  in  evidence,  and  the 
court  permitted  defendant's  counsel  to  cross-examine  a  witness 
fbr  the  Commonwealth  as  to  what,  if  anything,  was  stated  by 
the  deceased  in  the  hospital,  and  it  appeared  that  no  statement 
except  certain  incoherent  utterances  was  made,  it  was  not  error 
for  the  court  to  refuse  to  permit  the  cross-examination  of  such 
witness  as  to  what  was  said  by  the  attending  physicians  to  the 
deceased. 

Where  on  the  trial  of  such  case  the  district  attorney  ex- 
hibited deceased's  coat  to  the  jury  and  said  '^ihis  is  the  place 
where  the  bullet  came  out,"  and  thereafter  in  making  an  offer 
as  to  what  he  intended  to  prove  in  rebuttal  stated  that  the  story 
of  one  of  defendant's  witnesses  was  ^'cooked  up,"  and  at  an- 
other time  that  the  ^'defendant  was  telling  his  story  the  way 
his  attorneys  wanted  him  to  tell  it,"  the  court  did  not  err  in 
refusing  to  withdraw  a  juror,  especially  where  certain  of  the 
remarks  referred  to  were  not  excepted  to  and  the  others  the 
court  directed  the  jury  to  disregard. 

Where  defendant  submitted  a  point  for  charge  to  the  effect 
that  deceased  had  no  right  to  search  the  defendant  without  a 
warrant  the  court  did  not  err  in  qualifying  its  affirmance 
thereof  by  stating  that  a  mere  attempted  search  without  more 
would  not  justify  or  excuse  killing  the  officer. 

Where  defendant  requested  the  court  to  charge  that  if  the 
jury  believed  that  the  deceased  assaulted  the  prisoner  with  his 
club  and  the  prisoner  was  in  danger  of  losing  his  life  or  of 
great  bodily  harm,  or  it  reasonably  so  appeared  to  him,  and 
the  danger,  either  real  or  apparent,  was  so  great  that  it  could 
not  be  averted  without  inflicting  serious  injury  upon  the  de- 
ceased, or  even  taking  his  life,  the  prisoner  would  be  excusable 
in  so  doing,  the  trial  judge  prox>erly  qualified  its  affirmance  of 
such  point  by  stating,  '%ut  .reasonable  apprehension  of  such 
danger  as  is  referred  to  in  this  point,  where  the  apparent 
danger  turns  out  to  be  apparent  only,  and  not  actual,  must 
have  a  reasonable  basis  on  which  to  rest,  before  the  taking 
of  human  life  would  be  warranted  therein."  Com.  ▼*  Balaaio, 
507. 

2.  Murder^Oharge  —  Effect  of  repulaHon  evidence  —  Self- 
defense — Measure  of  proof — Scope  of  cross^examinaHon — Die* 
eretion  of  court — Loss  of  indictment — Suhstitution  of  copy — 
Substitution  in  absence  of  defendant — Interpreter— Duty  to 
swear — Correctness  of  interpretation — New  trial. 
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On  the  trial  of  an  indictment  for  murder  in  the  first  degree, 
it  was  not  error  to  charge  that  character  evidence  was  not 
offered  on  the  theory  that  a  man  of  good  reputation  could  not 
commit  a  crime,  for  frequently  such  a  man  has  become  in- 
volved in  crimes  which  belie  his  reputation,  where  the  trial 
judge  explained  fully  the  difference  between  character  and 
reputation,  and  further  charged  that  evidence  of  reputation 
for  good  character  is  substantive  evidence  and  is  to  be  con- 
sidered with  the  other  evidence  in  the  case,  and  in  some  in- 
stances may  create  a  reasonable  doubt  of  defendant's  guilt,  and 
affirms  without  qualification  points  presented  by  the  defendant 
on  this  branch  of  the  case,  which  correctly  stated  the  law  on 
the  subject 

In  charging  the  jury  on  the  matter  of  self-defense,  where 
defendant  admitted  that  he  shot  and  killed  deceased,  but 
claimed  it  was  done  in  self-defense,  it  was  not  reversible  error 
for  the  trial  judge  to  say  that  such  defense  should  be  estab- 
lished by  '^satisfactory  proof,"  where  the  remaining  portion 
of  the  charge  showed  clearly  that  he  did  not  therein  mean 
that  self-defense  should  be  established  beyond  a  reasonable 
doubt,  and  where  he  further  charged  that  such  defense  need 
not  be  established  beyond  a  reasonable  doubt^  but  hy  what  is 
called  in  law  a  fair  preponderance  or  weight  of  the  evidence, 
and  that  if  on  the  whole  they  had  a  reasonable  doubt  as  to 
defendant's  guilt,  they  should  acquit  him. 

It  was  not  error  to  tell  the  jury  that  the  defense  was  self- 
defense. 

The  cross-examination  of  witnesses  is  largely  within  the  dis- 
cretion of  the  trial  judge,  and  where  a  question  has  been  fully 
answered,  his  refusal  to  allow  a  repetition  is  not  error. 

Where  a  statement  signed  by  defendant^  relating  to  the 
homicide,  was  in  evidence,  it  was  not  error  for  the  judge  to 
remark  in  the  course  of  the  examination  of  a  witness  The 
question  is  whether  it  was  read  to  the  prisoner  or  whether  the 
prisoner  accepted  it  as  his  statement.    That  is  the  question." 

It  is  the  inherent  right  of  a  prisoner  in  a  capital  case  to  be 
present  at  every  stage  of  the  proceedings,  from  his  arraignment 
to  the  rendition  of  the  verdict;  neither  court  nor  judge  can 
take  any  step  affecting  his  rights  in  his  absence. 

When  during  a  trial  for  murder  it  becomes  necessaiy  to 
am^id  an  indictment  or  substitute  a  copy,  the  application 
therefor  should  be  made  in  open  court,  in  the  presence  of  the 
defendant  and  on  notice  to  his  coimsel,  that  all  rights  may  be 
safeguarded,  and  it  was  reversible  error  for  the  court  to  permit 
an  assistant  district  attorney  to  prepare  a  copy  of  the  indictp 
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ment  without  notice  to  the  defendant  and  in  hia  absence,  and 
file  the  same  in  place  of  the  original  which  had  been  mislaid, 
and  permit  snch  copy  to  be  given  to  the  jury  when  they  retired 
to  consider  the  case,  especially  where  it  appeared  that  the 
names  of  some  of  the  Oommonwealth's  witnesses  were  omitted 
from  the  copy  althoiigh  written  on  the  original  indictment, 
and  that  defendant's  plea  of  not  guilty  was  not  entered  on 
the  copy,  although  it  did  apx>ear  on  the  original. 

Where  a  witness  is  called  to  interpret  the  testimony  of  a 
witness,  the  interpreter  should  be  properly  sworn. 

Whether  testimony  given  in  a  foreign  language  was  cor- 
rectly interpreted  is  a  question  of  fact  with  which  an  appellate 
court  will  not  interfere  except  in  case  of  manifest  error.  Oom. 
T.  Oorsino,  508. 

8.  Murder  of  first  degree — Killing  in  perpetration  of  rob- 
bery— Forcible  taking  in  presence  of,  but  not  from  person  of 
victim — Charge. 

While  robbery  is  the  felonious  and  forcible  takinfiT  from  the 
person  of  another  of  goods  or  money  to  any  value  by  violence 
or  putting  in  fear,  the  offense  is  complete  if  they  are  taken  in 
the  presence  of,  although  not  from  the  person  of  the  owner,  by 
putting  in  fear. 

A  conviction  of  murder  of  the  first  degree  will  be  sustained 
where  it  appears  that  the  dead  body  of  a  woman  was  found  in 
a  beaten  condition  at  her  home  late  at  night;  ^hat  her  bureau 
drawer  had  been  pried  open  and  $70  taken  therefrom ;  that  the 
bedroom  showed  evidence  of  a  violent  struggle;  that  on  the 
evening  of  the  murder  defendant  was  arrested  ^nd  admitted 
he  had  committed  the  crime;  that  defendant's  clothes  were 
spotted  with  blood  and  he  bore  numerous  scratch  marks ;  that 
just  before  his  arrest  he  had  displayed  a  roll  of  bills  and  stated 
that  he  had  $50,  although  he  was  almost  without  funds  just 
before  the  commission  of  the  crime.    Com.  ▼•  Daatime,  406. 

DAMAGES. 

1.  Earning  capacity — Professional  education — Injury  before 
beginning  to  practice  —  Graduate  forester  —  Evidence — Com- 
petency. 

In  a  negligence  suit  lessened  capacity  to  earn  in  any  actually 
available  occupation  may  be  shown  by  proper  and  satisfactory 
proof. 

In  an  action  to  recover  for  injuries  resulting  from  defend- 
ant's negligence,  plaintiff,  who  had  just  completed  a  four- 
year  course  in  forestry  a  year  prior  to  the  accident,  but  had  not 
taken  up  that  work,  was  properly  permitted  to  offer  evidence 

Vol.  cclxi — 41 
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as  to  the  minimum  salary  of  a  graduate  f orester,  in  conneotioii 
with  evidence  that  the  accident  disabled  him  from  pursuing 
that  occupation^  as  bearing  upon  loss  of  earning  power.  De« 
Haas  T.  Penna.  B.  B.  Oo.»  409. 

2.  Measure  of  damages — Damages  for  delau — Reasonable' 
ness  of  demand— Evidence— Oharge-^Burden  of  proof— Emi- 
nent domain-^MunicipalUies.  Hoftatam  t.  Pklladalplda* 
478. 

8.  Measure  of  damages— Special  damage— Loss  of  profits — 
Idleness  of  defendcmifs  mill--NotUe-'Knawledge—OonJtraei 
price— Market  value— Affidavit  of  defense — Insufficient  aver- 
ments — Contracts — Sales — Breach,  BaVj  t,  Ward-Meekam 
Co.,  468. 

4.  Measure  of  damages — Value  of  insurance  fumishedr—In" 
surance — Life  insurance — Payment  of  premium  after  date  due 
— Acceptance — Declaration  of  forfeiture — Contract  —  Bescis^ 
sion — Improper  rescission — Action  for  premium  paid.  OasUll 
T.  Pittsburgli  L.  *  T.  Co^  546. 

5.  Measure  of  damages — Present  value  of  earning  power — 
Expectancy — Negligence — Evidence.  Fleteher  t.  Wilmlac- 
ton  Steamboat  Co.,  1. 

6.  Measure  of  damages — Time  from  which  damages  com' 
puted—Acts  of  Ma/y  SO,  189S,  P.  L.  18S;  March  19, 190S,  P.  L. 
S7;  April  7, 1905,  P.  L.  117;  June  28, 1917,  P.  L.  dlfi— Emi- 
nent domain — Paries — Yalley  Forge — Condemnation  of  land — 
Special  use.    Rowan  t.  Oonu,  88. 

DEATH. 

1.  *^Accideni^ — Scratch — Anihrax — Occupational  diseases — 
Assumption  of  risks — Appeals — Certi^ari — Becord — Act  of 
June  2, 1916,  P.  L.  7S& — Worlemen's  Compensation  Law — Juris- 
diction— Practice — Beferee — Becord — Common  Pleas — Appel- 
late courts — Evidence — Hearsay  —  Circumstaniial  evidence — 
Sufficiency  and  competency — Presumption — Wool  sorter.  Mo- 
Oauley  t.  Imperial  Woolen  Co.,  813. 

2.  Death  of  passenger — UnfamUiarity  with  locality — Bing- 
ing  of  heU — Absence  of  sufficient  warning — Contributory  negli- 
gence— Sudden  danger — Imputed  negligence — Case  for  jury — 
Negligence — BaXLroads — AuJtomobHes — Grade  crossing  —  Col- 
lision— Approach  through  covered  bridge — Obstruction  of  view. 
Wanner  t.  P.  A  B.  B.  Oo*,  878. 

8.  Heat  prostration — "Accidents  in  course  of  employment — 
Occupational  diseases — Workmen's  Compensaition  Law  of  June 
IB,  1916,  P.  L.  7S6^PracHce,  Supreme  Court— Appeals.  iMie 
T.  Horn  A  Hardart  Baking  Oo^  829. 
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4.  Neglxgenee-^AutomohUes  —  PedestrianM  —  Contributory 
negligence— ColKHon — Case  for  jury.    Xerk  t.  Pet«n,  279. 

6.  Negligence — BaHroade — Pedestrian -^Orade  crossing  — 
"Stop,  look  and  listen'* — Sudden  danger — Contributory  negli- 
genco—Case  for  jury.   Xoliylls  t.  P.  A  B.  B.  Co.,  860. 

6.  Negligence — Street  railways — Automobiles  —  Dangerous 
crossing — Bight-angle  collision — Passenger  in  automobile  — 
Oratuitotu  guest  —  Familiarity  with  locality — Contributory 
negligence — Judgment  for  defendant  n.  o.  v.  Itavdenlierser 
T.  EMtoB  Traiudt  Oo.»  288. 

7.  Pedestrian  on  sidewalk — Obstruction  of  view  of  engine 
headlight — Speed — Failure  to  sound  bell — Conflicting  evidence 
— Contributory  negligence— Case  for  jury — Negligence — Bait- 
roads — Engine  pushing  coal  car  into  private  siding.  DiOraiio 
T.  Peaiuu  B.  IL  Oo.»  3^ 

8.  Substitution  of  administratrix  as  plaintiff — Abatement — 
Laches — Waiver— Presumption — Trial  eight  years  after  issue 
—Act  of  April  16,  1861,  P.  L.  669,  Sec.  18— Construction- 
Practice,  C.  P. — Trial — Evidence — Negligence.  Forrest  ▼. 
PltUadelpliia  B.  T.  Oo^  388. 

9.  Uninsulated  wire — Death  of  workman — Proximate  cause 
— Evidence  —  Alleged  electrification  of  watch  —  Absence  of 
bums  on  body  or  clothes — Judgment  for  defendant  n.  o.  v. — 
Negligence  —  Mines  and  mining — Coal  company.  Caddy  ▼. 
Harleish-Brookwood  Coal  Co.,  20. 

10.  Vicious  mvle — Boy  on  sled — Kick  of  mule — Animals — 
Negligence — Contributory  negligence — Case  for  jury — Exces- 
sive verdict — Beduction  of  verdict  HoTins  t.  DeL  A  Hud- 
son Co.,  32. 

11.  Workmen's  Compensation  Law — Beferees — Board — Find- 
ings of  fact — Conclusiveness — Parties  engaged  in  interstate 
commerce— Disallowance  of  claim — Appeal — Certiorari — Evi- 
dence—Competency—Act of  June  2,  1916,  P.  L.  736.  Mes- 
slasor  ▼•  L.  V.  B.  B.  Co.,  386. 

DEBTOR  AND  CREDITOR. 

1.  Attachment  —  Trust  for  settlor^s  use  —  Beservation  of 
power  to  dispose  by  wUl — Public  policy.  Benodlet  t.  Bone- 
diet,  117. 

3.  Life  insurance— Husband  and  wife— Assignment  of  poli- 
cy to  wife — Bankruptcy — Creditors — Burden  of  proof — Pre- 
sumptions— Trustee — Cash  surrender  value  of.  policy — Becov- 
ery.    lK>nsbottoni  t.  Bnerj,  163. 

3.  Presumption  of  payment — Bebuttal  by  plectdings — Action 
on  register's  bond— Failure  to  require  bond  of  foreign  execu- 
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tor—Defatdt—Act  of  March  16,  18SB,  P.  L.  1S6,  See.  n— 
Devastavit — Decree  of  Orphans'  Court — Oonclueivensss.  Gem. 
.     T.  Oresorjy  106. 

DECEDENTS'  ESTATES. 

1.  Claim  for  eervices — Nursing — Evidence— Insufficiency. 
Services  for  nursing  are  presumed  to  be  paid  for  periodi- 
cally. 

A  claim  against  a  decedent's  estate  presented  l^  the  daugh- 
ter-in-law of  decedent  for  nursing  was  properly  disallowed 
where  it  appeared  that  for  a  number  of  years  claimant,  her 
husband  and  decedent  had  lived  together  on  the  latter's  farm; 
that  the  crops  and  income  therefrom  were  regularly  divided 
between  claimant's  husband,  who  was  the  tenant,  and  the  de- 
cedent; that  no  express  contract  for  such  services  was  aUeged 
and  no  demand  was  shown  to  have  been  made  by  the  claimant 
in  the  lifetime  of  the  decedent,  and  the  only  testimony  in  sup- 
port of  the  claim  were  a  number  of  loose  and  vague  declara- 
tions on  the  part  of  the  decedent  that  the  claimant  should  be 
paid  for  her  services;  and  the  claim  was  not  presented  until 
after  claimant's  husband,  who  was  executor  of  the  estate, 
had  been  surcharged  with  a  consideraUe  sum  for  mismanage- 
ment of  the  estate.    Peiiffer's  Estate,  209. 

2.  Collateral  inheritance  tax — Clear  value  of  estate — Deduc- 
tions— Federal  estates  tax,    UnighVm  Estate,  637. 

3.  Collateral  inheritance  tax — Real  estate — Appraisement — 
Practice,  Supreme  Court — Appeals — Findings  of  fact — Acts 
of  Map  6, 1887,  P.  L,  79,  and  AprU  22,  1906,  P.  L.  268. 

Under  the  collateral  inheritance  tax  Acts  of  April  22,  1906, 
P.  L.  268,  and  May  6, 1887,  P.  L.  79,  the  appraiser  in  determin- 
ing the  clear  value  of  the  real  estate  is  not  necessarily  restricted 
to  a  consideration  of  what  the  properties  would  bring  at  pub- 
lic sale  after  due  notice,  but  may  take  into  consideration  the 
price  which  the  property  would  bring  at  private  sale  and  other 
evidence  tending  to  legitimately  affect  the  value  of  the  land. 

Findings  of  fact  by  the  Orphans'  Court  upon  an  appeal  from 
a  collateral  inheritance  tax  appraisement,  based  upon  evidence, 
will  not  be  disturbed  by  the  Supreme  Court  in  the  absence  of 
clear  error.    Smith's  Estate,  61. 

4.  Executors  and  admirUstrators — Surcharge — Liquor  "busi- 
ness— Continuation  of  business — Losses — Advance  payments — 
Rents. 

Where  the  personal  representative  of  a  decedent  engaged  in 
the  sale  of  liquor  continues  the  decedent^s  liquor  business  after 
his  death  without  obtaining  a  transfer  of  the  license,  the  con- 


Digitized  by  VjOOQ  IC 


INDBX.  «45 

DECEDENTS'  EBTATES-^-cotUinued. 

tinued  sale  of  liquor  is  a  violation  of  the  law  by  which  no  legal 
or  equitable  claim  to  reimbursement  is  acquired  if  loss  results 
therefrom. 

Where  a  will  gives  no  authority  to  continue  the  testator's 
business,  the  executor  or  administrator  may  not,  as  a  general 
rule,  properly  do  so;  when  he  does  so,  the  gain,  if  any,  belongs 
to  the  estate,  while  the  loss  falls  upon  him. 

Where  the  personal  representative  of  a  decedent  engaged  in 
the  liquor  business  continued  her  decedent's  liquor  business 
after  his  death  without  obtaining  a  transfer  of  the  license  for 
a  period  of  almost  nine  months,  and  incurred  a  net  loss  of  $1,- 
060.79,  a  claim  for  credit  in  her  account  for  the  amount  of 
such  loss  was  properly  refused. 

In  such  case,  it  was  error  to  surcharge  the  accountant,  in  ad- 
dition to  the  amount  of  such  loss,  with  certain  expenses  which 
she  had  incurred  in  the  sale  of  eatables,  amounting  to  $1,665.65, 
where  it  appeared  that  the  estate  was  credited  with  the  amount 
received  from  the  sale  of  such  eatables. 

An  administrator  has  no  right  to  make  advance  payments 
to  certain  general  creditors  in  full  to  the  exclusion  of  others; 
and  in  so  doing  takes  the  risk  of  the  solvency  of  the  estate. 

Where  in  such  case  before  the  accoimt  was  fUied,  the  admin- 
istratrix expended  over  $3,000  in  paying  in  full  certain  credi- 
tors of  the  estate,  while  she  had  paid  nothing  to  other  creditors 
of  equal  rank,  and  the  fund  was  not  sufficient  to  pay  all 
creditors  in  full,  the  court  properly  surcharged  her  with  the 
amount  of  such  payments  without  prejudice  to  her  right  to 
take  the  place  of  creditors  so  paid  and  pro  rata  with  those  un- 
paid in  the  fund  for  distribution. 

A  charge  for  rent  received  by  an  administratrix  from  real 
estate  and  a  credit  for  expenditures  thereon  is  properly  strick- 
en from  her  account,  as  real  estate  has  no  proper  place  in  an 
administration  accoimt  except  as  authorized  by  the  will  or 
where  sold  for  payment  of  debts.    Moraa's  Estate,  269. 

5.  BecU  estate — Order  directing  sale — Interlocutory  order — 
Appeal  quashed— Practice,  0.  0. — Practice,  Supreme  Court. 

An  order  directing  an  administrator  to  apply  for  an  order 
of  court  to  sell  the  decedpnt's  real  estate  for  liie  payment  of 
debts  is  interlocutory  and  an  appeal  therefrom  to  the  Su- 
preme Court  will  be  quashed.  If  the  sale  in  such  case  is  made 
pursuant  to  such  order  an  appeal  will  lie  from  the  confirmation 
thereof.    Maslowski's  Estate,  484. 

6.  Register  of  wiUs — Lia^lity  on  official  bond — Failure  to 
require  "bond  from  foreign  executor — Default — Act  of  March 
16,  1882,  P.  L.  185,  Sec.  £7—Devastavit-^Decree  of  Orphans' 
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Gourt--Conclu8ivene89 — Presumption  of  duty  performed — Be- 
huttal  by  pleadings — Action  on  register's  bond — Register's  Ita- 
bUity.    Com.  ▼•  Cte^sory*  106. 

7.  Wills  —  Beneficiaries  —  Belinquishment  of  rights  during 
testatrisfs  lifetime — Failure  of  testatrix  to  modify  will — Tes- 
tatrix's declaration  that  such  beneficiary  should  share  in  estate 
— Devisee's  right  to  share.    Bavies'  Estate,  525. 

8.  Witnesses — CollatercU  inheritance  tax — Appraisement — 
Competency  in  ascertaining  the  value  of  undivided  fractional 
parts  of  real  estate  of  a  decedent — Knowledge  of  sales — Gred- 
ibility — Bight  of  Commonwealth  to  appeal — Act  of  May  6, 
1887,  F.  L.  79. 

Witnesses  admittedly  con^>etent  as  experts  en  real  estate 
values  as  a  whole,  may  testify  as  to  their  opinions  of  the  value 
of  factional  parts  even  though  they  have  not  made  and  do  not 
know  of  sales  of  such  fractional  parts  of  real  estate.  The  fact 
that  they  had  not  previously  hought  or  sold  undivided  interests 
in  land  may  affect  their  credibility,  but  does  not  affect  their 
competency. 

Whether  the  Commonwealth  may  appeal  from  a  decree  of 
the  Orphans'  Court  on  appeal  from  a  collateral  inheritance  tax 
appraisem^it  under  the  Act  of  May  6,  1887,  P.  L.  79,  not  de- 
cided.   Smith's  Estate,  55. 

DECEIT. 

1.  Joint  defendants — Allegation  of  liability  as  to  one  only — 
Statement  of  claim — Insufficiency — Demurrer. 

Where  two  parties  are  jointly  charged  with  deceit  there  can 
be  no  recovery  on  a  statement  of  claim  which  makes  out  a 
cause  of  action  against  one  only. 

In  an  action  by  an  insurance  company  against  a  polic^nan's 
beneficiary  association  and  an  individual  jointly  to  recover 
damages  for  loss  sustained  in  consequence  of  fraudulent  state- 
ments made  by  the  individual  defendant  to  plaintiff  whereby 
it  was  induced  to  issue  insurance  policies  under  which  it  had 
been  compelled  to  pay  losses,  a  demurrer  to  the  statement  of 
claim  will  be  sustained  where  the  statement  averred  that  the 
individual  defendant,  who  was  an  agent  of  the  beneficiary  as- 
sociation,  had  informed  the  plaintiff  that  he  had  obtained  in- 
formation from  the  officers  of  the  beneficiaiy  association  upon 
the  strength  of  which  the  policy  was  issued,  which  information 
plaintiff  subsequently  learned  was  false,  but  the  statCTient  did 
not  aver  that  any  officers  of  the  association  had  made  the  mis- 
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representations  complained  of.    Pension  Mnt.  Xdfe  Ins«  Co. 
▼.  W]&itole7»  804. 

DEOKEES. 

1.  Decedents*  estates— Beal  estate — Order  directing  sale — 
Appeals — Interlocutory  order — Appeal  quashec^Practice,  0. 
0. — Practice,  Supreme  Court.    Maslowski's  Eatato,  484. 

2.  Decree  of  Orphan's  Court — Conclusiveness — Register  of 
wiUs — Liability  on  official  hand — Failure  to  require  iond  from 
foreign  executor—Default — Act  of  March  16,  1882,  P,  L.  1S6, 
Sec.  27 — Devastavit — Presumption  of  duty  performed— Betut- 
tal  hy  pleadings — Action  on  register's  hond—Begistet^s  lia- 
hility.    Com.  ▼.  Gresoiy,  106. 

3.  Lunatics — Nonresident  lunatics — Property  in  this  State 
—Transfer-^Act  of  April  18,  1868,  P.  L.  H—Statutes-^Con' 
struction.    MoMnllin  ▼.  CommonwealtlL  T.  I.  A;  T.  Co.*  574. 

4.  ViolcUion  of  injunction  decree — Appeals — Practice,  Su- 
preme Court — Attachment — Findings  of  fact.  Citisens  Bloo. 
Co.  ▼.  Ifjoomlns-Edlflon  C0.9  182. 

DEEDS. 

1.  AchMwledgment  of  deed — Misrepresentation  as  to  prop- 
erty  conveyed — Absence  of  consideration — Evidence  —  Pre* 
sumption — Behuttal — Findings  of  fact  —  Appeal  —  Equity — 
Fraud — CanceUationr—lUiterate  foreigner.  Piuio  ▼.  BmUCk^ 
612. 

DEMURRERS. 

1.  Deceit-— Joint  defendants— Allegation  of  liabiUty  as  to 
one  only — Statement  of  claim — Insufficiency.  Pension  Mnt. 
Xdf  e  Ins.  Co.  ▼.  WMteley*  804,  810. 

2.  Equity — Beat  estate — Building  restrictions — Parol  agreC" 
ments — Notice  to  successors  in  title.  Jones  ▼•  Wyomlssins 
Clnb,  190. 

8.  Equity— Taapayers'  hill— Class  hiUSoroughs  —  Pamng 
— Alleged  illegal  assessment  —  Adequate  remedy  at  law. 
SohlmnKer  ▼.  W.  Berwick  Boro.*  605. 

4.  Judgment  for  defendant — CorporaiionsStocJcholders — 
Befusal  of  right  to  inspect  hooks — Action  for  penalty — Acts  of 
AprU  7,  mo.  Sec.  2^,  P.  L.  668;  AprU  17,  1869,  P.  L.  71; 
April  29, 187 J^,  P.  L.  78.    Hanunond  ▼.  Alnminnm  Co.,  870. 

5.  Quo  warranto — Demurrer  to  suggestion  for  writ.  Com.  ▼• 
ZftlewsU,  409. 
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DESERTION. 

1.  Support — Judgments — Foreign  judgments — Bes  adjudi' 
cata — Jurisdiction — Evidence  —  Husband  iind  %oife  —  Neee^* 
saries.    Hunt  ▼•  Snyder,  267. 

DISCOVERY,  see  Equity;  Evidence. 

DISCRETION  OF  COURT. 

1.  Crirdinal  law  —  Murder  —  Scope  of  cross-examination. 
Conu  ▼•  Coraino,  593. 

2.  Evidence — Book  entries — Verification— Records  kept  hjf 
third  persons — Inadmissibility — Trials — Examination  —  £w- 
dence  tending  to  discredit  witness — AdmissibUitjf,  OaiPery  t* 
P.  A  R.  R.  Co^  251. 

3.  Striking  out  testimony.    Fay  ▼•  Moore,  437. 

4.  Withdra/wai  of  juror  for  false  statement  of  counsel— PraC" 
tice,  Suprems  Court — Defects  in  the  record.  Pay  t.  Moore, 
437. 

DISTRICT  ATTORNEY,  see  PubHc  Officers. 

DIVIDENDS,  see  Corporations. 

DRY  TRUSTS,  see  Trusts  and  Trustees. 

EASEMENTS. 

1.  Beai  estate — Building  restrictions— Parol  agreements — 
Notice  to  successors  in  title — Demurrer — Equity.  Joaeo  t. 
WyomiMins  Club,  190. 

EJECTMENT. 

1.  Judgment  in  former  suit — Plea  in  abatement — Answer — 
Acts  of  May  8, 1901,  P.  L.  m,  and  June  7, 1916,  P.  L.  SSI- 
Entry  of  judgment  on  pleadings.    JTennlnss  ▼•  Maley,  485. 

2.  Tenants  in  common — Possession  by  cotenant — Adverse 
possession — Conflicting  evidence — Witnesses  —  Competency — 
Acts  of  May  2S,  1887,  P.  L.  168,  Section  6,  and  June  11, 1891, 
P.  L.  £87— Case  for  jury. 

Where  a  cotenant  sets  up  adverse  possession  against  another 
cotenant,  he  must  show  distinct  notice  of  his  changed  attitude 
conc^ning  his  occupancy,  to  the  other  cotenant  followed  fay 
twenty-one  years  of  actual  hostile  possession.  The  acts  or  dec- 
larations relied  upon  as  showing  such  changed  attitude  must 
be  the  equivalent  of  an  actual  ouster. 

In  an  action  of  ejectment  where  plaintiffs  were  entitled  to 
the  property  claimed  by  adverse  possession,  if  defendant  had 
not  obtained  title  by  possession  adverse  to  plaintiffs,  it  was  ad- 
mitted that  plaintiffs  and  those  \mder  whom  th^y  daimed  had 
been  in  possession  from  1868  until  1888  when  ddCendants  went 
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into  possession.  Plaintiffs  offered  evidence  to  prove  that  their 
possession  continued  thereafter  for  a  sufficient  time  to  give 
them  title.  It  appeared  that  defendant  was  in  possession  from 
the  time  of  his  entry  for  more  than  twenty-one  years,  hut 
plaintiffs  contended  that  his  possession  was  not  adverse  to 
theirs.  It  also  appeared  that  plaintiffs  and  certain  others  held 
as  cotenantSy  that  defendant  had  married  one  of  the  cotenants, 
and  plaintiffs  contended  that  the  defendant  entered  on  the 
premises  in  right  of  his  wife  as  a  tenant  in  common,  not  in  his 
own  right  Defendant  contended  tha/t  he  entered  in  his  own 
right  and  that  plaintiffs  had  notice  that  he  claimed  in  his  own 
right.  The  evidence  was  conflicting  and  the  trial  judge  sub- 
mitted the  case  to  the  jury  who  found  a  verdict  for  plaintiffs 
upon  which  judgment  was  entered.    Held,  no  error. 

In  such  case  defendant  and  his  wife  were  rendered  incom- 
petent by  the  Act  of  May  28, 1887,  P.  L.  168,  Section  6,  Clause 
E,  to  testify  to  anything  occurring  prior  to  the  death  of  the 
mother  of  the  plaintiffs,  who  claimed  her  interest  in  the  prop- 
erty. 

In  such  case  there  is  no  merit  in  the  contention  that  the  de- 
fendant and  his  wife  were  made  competent  to  so  testify  by  the 
Act  of  June  11,  1891,  P.  L.  287,  relating  to  the  competency  of 
witnesses,  where  no  offer  was  made  to  prove  by  them  anything 
within  the  purview  of  that  act.    Beap  ▼•  Dougher,  23. 

ELECTION  LAW. 

1.  Ballots — Counting  votes — AppeaHs. 

Where  on  the  contest  of  an  election  for  borough  councilman, 
it  appears  that  ninety-one  ballots  were  cast  as  to  which  there 
was  no  dispute,  that  forty-six  thereof  were  for  respondent  and 
forty-five  for  the  contestant;  that  in  addition  thereto,  four 
ballots  were  cast  which  were  admittedly  void  because  marked 
with  the  party  mark  and  also  with  a  mark  opposite  the  name  of 
an  individual  for  one  office  or  another;  that  thirteen  other 
ballots  were  cast  as  to  which  objections  were  made,  and  the 
court  found  five  thereof  to  be  defectively  and  eight  properly 
marked,  and  that  six  of  said  eight  ballots  were  for  the  con- 
testant and  two  for  the  respondent,  a  decree  declaring  the  elec- 
tion of  the  contestant  was  proper.  Old  Forge  BorovgH's  Con- 
tested Eleetion,  801. 

EMINENT  DOMAIN. 

1.  MunicipdLibies — Measure  of  damages — Damages  for  delay 
— Reasonableness  of  demand—Evidence — Oharge — Burden  of 
proof. 
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In  proceedings  to  ascertain  damages  caused  l^  the  taking  of 
lands  by  a  municipality^  the  burden  is  upon  the  municipality 
of  showing  facts  excusing  its  delay  in  TnnlriTig  payment^  and 
where  in  such  case  there  was  no  evidence  to  show  that  the 
plaintiff  had  stubbornly  refused  to  come  to  an  agreement  with 
the  city  as  to  what  it  should  pay  him,  or  that  he  was  respon- 
sible in  any  way  for  the  delay  in  paying  him,  and  it  did  not 
appear  on  the  trial  which  party  had  appealed  from  the  award 
of  the  viewers,  he  is  entitled  to  compensation  for  the  delay; 
and  where  the  court  failed  to  so  charge  and  left  to  the  jury 
the  question  as  to  whether  the  plaintiff  had  unjustifiably 
caused  the  delay,  it  committed  reversible  error  which  was  not 
cured  by  other  instructions  that  were  correct  HoCmam  ▼• 
Philadelphia,  478. 

2.  Parks — Valley  Forge — Condemnation  of  land—Datnagee 
— Measure  of  damages— Special  use — Time  from  which  dam- 
ages computed— Acts  of  May  SO,  189S,  P.  L.  18S;  March  19, 
1903,  P.  L.  S7;  AprU  7, 1905,  P.  L.  117;  June  28, 1917,  P.  L. 
640. 

The  Acts  of  May  80, 1898,  P.  L.  188;  March  19, 1908,  P.  L. 
37;  April  7, 1906,  P.  L.  117,  and  June  28,  1917,  P.  L.  640,  re- 
lating to  the  acquisition  of  Valley  Forge  as  a  public  park  did 
not  define  the  limits  of  the  park,  but  authorized  the  commis- 
sioners to  fix  the  location  and  boundaries  thereof;  and  a  per- 
son who  purchased  property  within  the  possible  but  undefined 
limits  of  the  park  after  the  passage  of  the  acts  relating  thereto 
was  not  chargeable  with  notice  that  her  land  would  be  taken 
so  as  to  preclude  her  from  recovering  the  value  of  the  property 
at  the  time  of  its  condemnation  by  the  park  commissioners,  in 
the  absence  of  any  unequivocal  act  on  the  part  of  the  paric 
commissioners,  prior  to  the  acquisition  and  improvement  of 
said  property  indicating  that  it  would  be  included  in  the  limits 
of  the  park. 

After  the  passage  of  the  Act  of  1906,  permitting  Washing- 
ton's headquarters  at  Valley  Forge  to  be  included  within  the 
park,  a  property  adjacent  to  Washington's  headquarters  was 
purchiteed  by  plaintiff  and  used  as  a  residence  and  place  for 
serving  refreshments  to  visitors  at  the  park,  considerable  im- 
provements being  made  thereto.  Thereafter,  the  park  com- 
missioners defined  the  limits  of  the  park  so  as  to  include  plain- 
tiff's land  and  condemned  it,  and  so  notified  plaintiff.  The 
Commonwealth  contended  that  the  value  of  plaintiff's  land 
must  be  taken  as  of  the  date  of  the  passage  of  the  Act  of  1898. 
Plaintiff  contended  that  she  was  entitled  to  recover  the  value 
of  the  land  and  improvements  at  the  time  when  she  was  noti- 
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tied  of  the  taking.  The  lower  court  decided  that  the  Oommon- 
wealth  by  the  passage  of  the  said  acts  had  not  unequivocaUy 
committed  itself  to  taking  that  part  of  Valley  Forge  in  which 
plaintiff's  property  lay;  and  assessed  the  damages  in  accord- 
ance with  plaintiff's  contention.    Held,  no  error. 

Philadelphia  Parkway,  260  Pa.  257,  distinguished. 

In  such  case,  the  court  made  no  error  in  considering,  in 
connection  with  the  question  of  damages,  the  value  of  the 
premises  for  the  purpose  of  serving  refreshments  and  other- 
wise entertaining  visitors  to  the  park.    Bowma  ▼•  Com*,  88. 

EQUITY,  see  Injunction. 

EQUITY. 

1.  BUI  for  discovery — Insufficiency — Demurrer. 

A  bill  in  equity  for  a  discovery  in  aid  of  an  action  at  law  is 
properly  dismissed  on  demurrer  where  it  appears  that  a  state- 
ment of  daim  had  already  been  filed  and  ail  the  information 
necessary  secured  before  the  filing  of  the  bill;  and  that  the 
only  discovery  that  plaintiff  really  sought  was  knowledge  of 
the  character  of  the  defense;  and  that  plaintiff  asked  to  have 
certain  questions  answered  and  information  given  by  a  per- 
son who  was  not  named  as  a  defendant  in  the  bill.  Pension 
Mnt.  Xdfe  Ins«  Co.  ▼•  Wl&itoley.  810. 

2.  Deeds — Fravd — Oancellabion — Illiterate  foreigner  —  Mis- 
representation as  to  property  conveyed — Absence  of  consider- 
ation — Evidence — Acknowledgment  of  deed  —  Presumption — 
Rehuttdl — Findings  of  fact — Appeal. 

Fraud  is  never  presumed  and  must  be  established  by  dear 
and  satisfactory  evidence,  either  direct  or  circumstantial,  or  a 
combination  of  both.  The  witnesses  must  be  credible  and  the 
facts  distinctly  remembered  and  accurately  stated. 

Want  of  consideration  for  a  conveyance  does  not  prove  fraud, 
but  it  is  a  circumstance  to  be  considered  upon  that  question  in 
connection  with  other  evidence,  as  is  also  glaring  improvidence. 

Although  a  grantor  is  presumed  to  know  the  contents  of  a 
deed  executed  by  him,  even  when  written  in  a  language  which 
he  is  unable  to  read  or  understand,  such  circumstance  may  be 
considered  as  lending  probability  to  evidence  of  actual  fraud 
and  deception. 

A  certificate  of  acknowledgment  to  a  deed  is  prima  facie  evi- 
dence of  the  due  execution  of  the  deed,  including  knowledge  of 
its  contents,  but  is  subject  to  rebuttal  where  fraud  is  alleged, 
especially  where  there  are  no  intervening  rights. 
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Parol  evidence  is  competent  to  show  fraud  in  the  execution 
or  acknowledgment  of  a  deed. 

Where  an  ignorant  man  is  induced,  by  fraud  and  deception, 
to  execute  a  deed  which  he  is  unable  to  read,  imder  the  repre- 
sentation, assurance  and  belief  that  it  is  an  entirely  different 
paper,  eqidty  has  jurisdiction  to  decree  the  cancellation  of  the 
deed  and  restoration  of  the  property. 

In  proceedings  in  equity  for  the  cancellation  of  a  deed,  the 
question  whether  the  evidence  is  true  is  one  of  f  act^  and,  if 
true,  the  question  whether  it  is  sufficient  is  one  of  law. 

The  findings  of  fact  in  equity  on  sufficient  evidence  will  not 
be  disturbed  exc^t  for  manifest  error. 

On  the  hearing  of  a  bill  in  equity  to  secure  the  cancellation 
of  an  alleged  fraudulent  deed  it  appeared  that  complainant  was 
a  foreigner  who  could  not  speak  English  or  read  or  write  in 
any  language;  that  for  a  number  of  years  he  had  been  engaged 
in  a  grocery  business  in  this  State;  that  he  bought  and  paid 
for  certain  real  estate  intending  to  have  the  deed  made  to  him- 
self and  wife  jointly,  that  the  wife,  who  spoke  English  and 
acted  for  him  in  the  purchase,  fraudulently  procured  the  deed 
to  be  made  to  herself  as  sole  owner;  and  that  later  complain- 
ant erected  a  large  apartment  house  on  the  site.  Subsequ^iily 
complainant  desired  to  effect  the  sale  of  an  unprofitable  saloon 
property  in  another  state  and  went  there  for  that  purpose. 
His  wife  handed  him  a  deed  conveying  the  apartment  house  to 
the  daughter,  representing  it  to  be  a  deed  of  the  saloon  prop- 
erly. Complainant  executed  and  acknowledged  such  deed  in 
the  other  state  and  it  was  later  recorded  here.  He  did  not  dis- 
cover the  deception  until  his  return  to  this  State.  The  deed 
of  the  ai>artment  house  to  the  daughter  recited  a  valuable  and 
substantial  consideration,  although  the  daughter  and  her  hus- 
band were  without  means  to  make  such  payment.  Complain- 
ant's wife,  who  was  made  a  party  defendant,  admitted,  in  her 
answer  and  by  her  testimony,  the  truth  of  the  averments  of 
the  bill.  Held,  (1)  the  presumption  of  due  execution  of  the 
deed  and  knowledge  of  its  contents  arising  from  the  certificate 
of  acknowledgment  was  sufficiently  rebutted  by  proof  of  fraud, 
(2)  the  chancellor's  finding  that  the  deed  was  without  con- 
sideration was  amply  supported  by  the  evidence,  and  (8)  the 
relief  prayed  for  was  properly  granted. 

In  such  case  relief  would  not  have  been  awarded  on  the  testi- 
mony of  the  complainant's  wife  alone,  in  view  of  her  deceptive 
conduct,  had  it  not  been  for  the  strength  of  the  corroborating 
evidence.    Piuio  ▼•  Salak*  512. 
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3.  Inierhcuiory  orden — Order  on  receiver  to  pay  rent — Ap* 
pedis.    Iiifter  ▼•  Earle  Oo.»  450. 

4.  Jurisdiction — Municipalities — Street  railways — Ohstruc- 
tion  of  tracks — Preliminary  injunction — Absence  of  immediate 
danger — Dissolution  of  injunction. 

An  order  dissolying  a  preliminary  injunction  was  not  im- 
properly entered  where  the  evidence  did  not  disclose  any  im- 
mediate or  impending  damage  to  the  plaintifF,  but  rather  an 
apprehension  of  danger. 

A  court  of  equity  has  jurisdiction  to  enjoin  a  municipality 
from  placing  obstructions  across  the  tracks  and  roadbeds  of  a 
street  railway  company  and  from  otherwise  interfering  with 
the  operation  of  the  company's  cars  in  the  municipality. 

Bellevue  Borough  v.  Ohio  Valley  Water  Oompany,  246  Pa. 
114,  distinguished.  PottsTille  Union  TrAotion  Co.  t.  8t. 
OlAir  Boroo  293. 

6.  Practice,  equity  —  Findings  of  fact  —  Appeals  —  Party 
wdOs-'Acts  of  Feh.  2i,  1721,  1  8m.  L.  126,  and  May  6, 1899, 
P.  L.  198. 

Findings  of  fact  of  a  lower  court  will  not  be  reversed  on  ap- 
peal where  iiiey  are  based  upon  competent  evidence,  although 
there  is  sufficient  evidence  upon  the  record  from  which  the 
lower  court  might  have  reached  a  different  conclusion. 

In  a  suit  in  equity  brought  by  an  owner  of  a  building  to  en- 
join an  adjacent  property  owner  from  using  a  party  wall,  con- 
structed by  the  plaintiff,  until  it  had  paid  the  plaintiff  the  ap- 
praised value  of  its  new  use  of  the  wall,  and  certain  measur- 
ing charges,  where  defendant  contended  that  an  old  wall  which 
the  parties  had  formerly  used  was  not  entirely  removed,  but 
was  simply  reconstructed,  but  where  plaintiffs  produced  abun- 
dant evidence  that  the  old  wall  had  been  taken  down  and  a  new 
one  erected,  a  finding  by  the  lower  court  in  accordance  with 
plaintiffs'  contentions  was  conclusive  upon  appeal,  and  a  de- 
cree, under  the  Acts  of  Feb.  24,  1721,  1  Sm.  L.  125,  and  May 
5,  1899,  P.  L.  193,  requiring  defendants  to  pay  half  the  cost 
of  the  new  wall  was  affirmed.    Olotliier  ▼.  Hoffman  Co^  83. 

6.  Public  service  companies  —  Electric  companies — Bates — 
Contract — Renewal — Public  Service  Company  Act  of  July  26, 
1918,  P.  L.  187^ — Refusal  to  recognize  renewal — BUI  in  equity 
— Injunction  —  Refusal  —  Public  Service  Commission,  juris- 
diction. 

Matters  within  the  jurisdiction  of  the  Public  Service  Com- 
mission must  first  be  determined  by  it  in  every  instance  before 
the  courts  will  adjudge  any  phase  of  the  controversy. 
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A  bill  in  equity  to  enjoin  an  electric  company  from  terminat- 
ing or  attempting  to  terminate  a  contract  alleged  to  have  been 
renewed  by  the  plaintiff  \mder  the  terms  ot  a  preTioualy  ex- 
isting contract  with  defendant  requiring  defendant  to  famish 
electricity  to  plaintiff  at  certain  specified  rates^  was  properly 
dismissed  on  the  ground  that  the  question  was  properly  one  for 
the  Public  Service  Commission  in  the  first  instance.  Klelm* 
Losma  Co.  ▼•  Duqiiesne  Idsl&t  Co.*  526. 

7.  Real  estate  —  Building  restrictions  —  Parol  agreements — 
Notice  to  successors  in  title — Demurrer. 

A  bill  in  equity  which  alleged  that  defendants  were  yiolating 
a  parol  building  restriction  entered  into  between  certain  re- 
mote predecessors  in  title  of  plaintiffs  and  defendants  respec- 
tively was  demurrable,  where  the  bill  did  not  aver  that  defend- 
ants or  any  of  their  predecessors  in  title,  except  the  one  who 
made  the  agreement,  had  notice  thereof.  JToaes  ▼•  WyoaUs- 
sins  Club,  190. 

8.  Specific  performance — Refusal — Public  service  companies 
— Oas  companies— Act  of  July  26,  1918,  P.  L,  1$7^,  See.  8— 
Contracts — Rates — Undue  preference.  V.  A;  8.  Bottle  Oo.  t. 
Monntain  Gas  Go.,  528. 

9.  Streams — Rights  of  riparian  owners — Erection  of  em- 
hanhment — Prevention  of  natural  flow — Overflow. 

Where  a  bill  in  equity  was  filed  to  enjoin  a  riparian  owner 
on  one  side  of  a  stream  from  erecting  a  barricade  higher  than 
that  existing  on  the  opposite  bank  and  causing  an  increase  in 
the  overflow  over  the  land  of  the  opposite  riparian  owners  in 
flood  time,  the  court  properly  granted  an  injunction  compelling 
the  defendant  to  remove  the  wall  in  so  far  as  it  would  act  as  a 
barricade  to  the  natural  flow  of  the  water  oyer  defendant's 
lands.    Ferry  ▼•  Wedge,  520. 

10.  Taxpayer's  hiU — Class  hill — Boroughs — Paving — AUeged 
iUegai  assessment — Adequate  remedy  at  law — Demurrer. 

A  taxpayer's  bill  is  essentially  a  dass  bill. 

A  class  bill  vtIII  not  be  sustained  unless  (a)  the  relief  sought 
is  in  its  nature  beneficial  to  all  in  the  dass;  and  (b)  it  is  in- 
tended to  prevent  the  wrongful  expenditure  of  the  money,  or 
the  wasting  of  the  assets  of  the  entire  dass. 

A  taxpayer's  bill  will  not  be  sustained  to  prevent  the  filing 
of  municipal  claims  against  plaintiff's  properties.  In  such  case 
there  is  an  adequate  remedy  at  law.  Sohla&ger  ▼•  W.  Bor- 
wiek  Boro.,  605. 

11.  Taxpayer's  hUl — Injunction — Municipalities  —  Cities  of 
the  third  class— Act  of  June  27,  1913,  P.  L.  668,  676—MuniC' 
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tpoZ  contracU — Improvements — Repairs — Gompetitive  "bidding, 
Dolan  ▼•  Sohoem,  11. 

12.  Taxes — Illegal  collection  of --Jurisdiction — Injunction. 

In  order  to  secure  judicial  review  of  a  tax  assessment  the 
usual  and  proper  remedy  is  by  an  appeal  from  the  board  of  re- 
vision of  taxes  to  a  Court  of  Common  Pleas,  and,  if  desired, 
from  that  tribunal  to  the  proper  appellate  court.  It  is  not 
proper  practice  to  bring  a  suit  in  equity  to  strike  off  a  tax 
assessment  and  restrain  the  collection  of  a  personal  properly 
tax.    Dnpiiy  ▼•  JTol&iui,  40. 

ESTOPPEL. 

1.  Corporations  —  Frvncipal  and  agent  —  Execution  of  note 
without  signature  of  treasurer — Use  of  money  to  pay  corporate 
debts — Failure  to  mention  loan  in  corporate  minutes — Corpo- 
rate or  personal  loan — Conflicting  evidence — Case  for  jury. 
Soouton  ▼•  Stony  Brook  Icvatber  Co.,  241. 

EVIDENCE. 

1.  Acknowledgment  of  deed — Presumption — Rebuttal— Find- 
ings of  fact—Appeal — Equity — Deeds — Fraud — Cancellation — 
Illiterate  foreigner — Misrepresentation  as  to  property  conveyed 
— Absence  of  consideration.    Piuio  ▼•  Salak,  512. 

2.  Alleged  testamentary  incapacity — Intemperate  habits — 
Issue  d.  v.  n.    Nolan's  Estate,  188. 

3.  Booh  entries — Verification — Records  kept  by  third  per- 
sons— Discretion  of  court — Inadmissibility — Trials  —  Exami- 
nation— Evidence  tending  to  discredit  witness — Admissibility. 

What  is  sufficient  verification  of  book  entries  to  warrant 
their  admission  is  largely  a  question  for  the  discretion  of  the 
trial  judge. 

Where  in  an  action  to  recover  damages  from  a  railroad  com- 
pany for  personal  injuries  sustained  in  a  collision,  it  appeared 
that  plaintiff  was  on  her  way  to  Atlantic  Oily;  and  that,  after 
the  accident,  she  completed  her  journey  and  remained  there 
three  days,  and  her  condition  while  there  was  a  controverted 
question  at  the  trial,  and  a  photograph  was  offered  in  evidence 
showing  the  plaintiff  in  a  bathing  suit,  it  was  not  error  to  re- 
fuse to  permit  the  introduction  in  evidence  of  records  of  the 
establishment  where  the  photograph  was  made,  tending  to 
show  that  it  was  taken  two  days  after  the  accident,  where  the 
person  who  took  the  photograph  was  not  called  as  a  witness, 
and  where  there  was  nothing  to  show  that  the  records  relating 
to  the  photographs  were  in  his  handwriting;  and  where  fur- 
ther there  was  nothing  to  show  that  any  effort  had  been  made 
to  locate  him  and  bring  him  to  the  triaL 
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Evidence  of  a  threat  to  give  false  testimony  made  to  one 
party  by  a  witness  of  the  other  is  relevant  as  affecting  the 
truthfulness  of  such  witness,  and  will  not  be  excluded  because 
expressly  made  to  induce  settlement  of  the  case. 

Where  in  such  case,  it  appeared  that  plaintiff  had  had  some 
discussion  with  an  unde  who  was  in  the  employ  of  defendant 
relative  to  the  settl^nent  of  the  case,  and  the  unde  appeared 
as  witness  for  the  defendant  and  testified  that  plaintiff  was  not 
injured,  it  was  not  error  to  admit  in  rebuttal  evidence  to  show 
that  the  witness  had  threatened  to  '^e  the  plaintiffs  out  of 
court"  if  they  did  not  settle  the  case.  Caffrey  ▼•  P.  A;  R.  R. 
Co.,  261. 

4.  Charge — Burden  of  proof  —  Eminent  domain  —  Munici- 
polities — Measure  of  damages — Damages  for  delay — Reason- 
ableness of  demand.    Hoffmma  ▼•  Philadelphia,  473. 

6.  Circumstantial  evidence — Hearsay — Sufficiency  and  com- 
petency — Presumption — Wool  sorter — Scratch  —  A nthrax  — 
Death — "Accident" — Occupational  diseases  —  Assumption  of 
risks — Appeals — Certiorari — Record — Act  of  June  2,  1916,  P. 
L,  736 — Workmen's  Compensation  Load — Jurisdiction — Prac- 
tice, Referee — Board — Common  Pleas — Appellate  courts,  Mo- 
Cauley  ▼•  Imperial  Woolen  Co.,  812. 

6.  Circumstantial  evidence — Inspra/nce  —  Life  insurance  — 
Motion  for  new  trial — Judicial  discretion — Actions  on  insur- 
ance policies — Instructions — Fraud — Misrepresentations  as  to 
physical  condition — Answers  representations  not  warranties — 
Impersonation — Burden  of  proof — Shifting  of  hurden,  Sura- 
Tits  ▼.  Prudential  Ins.  Co.,  390. 

7.  Claim  for  services — Nursing — Insufficiency  —  Decedents' 
estates,    PeilTer's  Estate,  £09. 

8.  Common  law  marriage — Sufficiency — Wife's  earnings — 
Husband's  agreement  to  deposit  in  joint  account — Breach — 
Case  for  jury — Husband  and  wife.    Kneoht  ▼•  Knaokt,  410. 

9.  Conflicting  evidence — Case  for  jury — Negligence — Con^ 
tributory  negligence — Railroads  —  Horse  and  wagon — Chrade 
crossing — Collision^" Stop,  look  and  listen,"  Mllllgan  t.  P. 
A  R.  R.  Com  344. 

10.  Conflicting  evidence  —  Gonitributory  negligence  —  Case 
for  jury — Negligence  —  Railroads  —  Engine  pushing  ecal  car 
into  private  siding — Pedestrian  on  sidewdlh — Death — Obstruc- 
tion of  view  of  engine  headlight — Speed— Failure  to  sound 
belt,    DiOrasio  ▼•  Penna.  R.  R.  Co.,  864. 

11.  Conflicting  evidence — Contributory  negligence  —  Negli- 
gence— Autom4>biles — Trucks  —  Pedestrians  —  Street  intersec- 
tion— Failure  to  sound  horn — Driving  close  to  curb — Obetrue- 
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tion  to  view— Case  for  jury — Pedestrian  stepping  from  curb. 
Maynard  ▼•  Barrett,  878. 

12.  Damages — Earning  capacity — Professional  education — 
Injury  before  beginning  to  practice — Oraduate  forester — Com- 
petency.   DeHaas  ▼•  Penma.  B.  B.  Co.,  499. 

13.  Equity  practice — Bill  of  discovery  —  Insufficiency — De- 
murrer.    Pension  Mnt.  Xdf  e  Ins.  Co.  ▼•  Whiteley,  310. 

14.  Expert  witnesses — Hypothetical  questions — Contracts — 
Building  contracts — Material  variations — Substantial  perform- 
ance— Case  for  jury — Trials.    Iioeb  ▼•  DavicUon,  418. 

16.  Judgments — Foreign  judgments — Bes  adjudicata — Jur- 
isdiction— Husband  and  wife — Necessaries — Desertion — Sup- 
port.   Hunt  ▼•  Snyder,  257. 

16.  Murders—Effect  of  reputation  evidence — Charge — Self- 
defense — Measure  of  proof — Scope  of  cross-examination — Dis- 
cretion of  court — Interpreter — Duty  to  swear — Correctness  of 
interpretation — New  trial.    Genu  ▼•  Coraino,  593. 

17.  Negligence — Dea£h — Substitution  of  administratrix  as 
plaintiff — Abatement — Letches — WaAoer — Presumption  —  Trial 
eight  years  after  issue— Act  of  April  16, 1851,  P.  L.  669,  Sec. 
l&—Construction^Practice,  C.  P. — Trial.  Forrest  ▼.  Plilla- 
delpUa  B.  T.  Co.,  388. 

18.  Offers  for  property-^Bebuttal  as  to  market  value — Insur- 
ance— Fire  insurance — Conditions — Alleged  breach — Location 
of  gasoline  tank  and  automobiles — Words  and  phrases — "Prem- 
ises'*— Bestriciion  against  change  of  possession — Levy  by  sher- 
iff before  fire — Case  for  jury.  Bone  ▼•  Detroit  Nat.  Fire  Ins. 
Co.,  554. 

19.  Scope  of  examination — District  attorney — Improper  re- 
marks— Instructions  to  disregard— Charge  —  Self-defense — 
Criminal  law — Manslaughter.    Com.  ▼•  Balanso,  507. 

20.  Striking  out — Conclusion  of  law — Discretion  of  court— 
Building  contracts — Architect's  certificate — Capricious  refusal 
of  certificate — Collusion — Substantial  performance — Minor  de- 
fects— Deductions — Charge  of  court — Failure  to  request.  Fay 
▼.  Moore,  437. 

21.  Sufficiency  —  Courts  —  Becords  —  Erroneous  entries  — 
Power  to  correct — Bubber  stamping  of  date — Slipping  of  stamp 
— Impression  of  wrong  month.    Christ  ▼•  Dnbosky,  297. 

22.  Uninsulated  wire — Negligence — Mines  and  mining — Coal 
company  —  Death  of  workman  —  Proximate  coAise  —  Alleged 
electrification  of  watch — Absence  of  bums  on  body  or  clothes 
— Judgment  for  defendant  n.  o.  v.  Caddy  ▼•  HarleisH-Brook- 
wood  Coal  Co.,  20. 

VOL.OOLXI— 42 
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23.  Verdict  againat  weight  of  evidence — Judgment  n.  o,  v. — 
WiLU — Testamentary  ca/padty — Issue  d.  v.  n.  Kaller  t.  Law- 
sob,  489. 

24.  Witnesses  —  Competency  —  Witness  called  generaUy  hy 
objecting  side  —  Subsequent  competency  for  aU  purposes. 
Lent's  Estatet  680. 

25.  Witnesses — Competency— Acts  of  Ma/y  28,  18S7,  P.  L. 
158,  Sec.  6,  and  June  11, 1891,  P.  L.  287— Conflicting  evidence — 
Case  for  jury — Tenants  in  common^— Ejectment— Possession 
hy  cotenant — Adverse  possession.    Reap  t.  DovsHer,  28. 

EXCEPTIONS. 

1,  Findings  of  auditing  judge — Palpahle  error — AssignmenU 
of  error— Practice,  Supreme  Court    Seidauu&'s  Estate,  640. 

2.  To  charge— Assignments  of  error.  CmSerj  ▼•  P.  A  B.  R. 
Co.,  261. 

EXECUTION. 

1.  Attachment  execution — Funds  in  custodia  legis — BM  in 
hands  of  clerk  of  court — Cash  hail  accepted  without  authority 
—Act  of  March  U,  1877,  P.  L.  S— Agreement  of  counsel — Con- 
struction— Validity  of  attachment. 

A  fund  held  by  a  clerk  of  court  in  his  official  capacity  hy 
virtue  of  authority  of  law  is  in  custodia  legis  and  is  exempt 
from  attachment,  but  where  held  by  such  officer  in  his  private 
capacity,  and  not  by  statutory  provieion,  the  fund  is  attach- 
abla 

A  general  power  to  take  bail  does  not  authorize  the  receipt 
of  a  deposit  of  money  in  lieu  thereof. 

Under  the  Act  of  March  14,  1877,  P.  L.  8,  authorizing  the 
clerk  of  the  Quarter  Sessions  to  take  bail  in  certain  cases,  the 
clerk  is  not  authorized  to  accept  a  deposit  of  money  in  lieu 
thereof  and  if  he  does  so  the  fund  so  held  is  not  in  custodia 
legis  and  is  attachable. 

Where  judgments  were  entered  on  the  bonds  of  a  tax  col- 
lector against  the  collector  and  his  surely,  and  upon  refusal  of 
the  court  to  open  the  judgments,  an  appeal  was  taken  from  the 
order  entered  as  to  one  of  the  judgments  only  and  counsel 
agreed  that  the  disposition  of  the  appeal  taken  from  the  refusal 
of  the  court  to  open  such  judgment  should  be  conclusive  of 
the  facts  in  the  other  judgments,  such  agreement  only  meant 
that  the  judgments  from  which  no  appeal  was  taken  should  be 
opened  only  if  ihB  judgment  whose  validity  was  questioned 
before  the  Supreme  Court  should  be  directed  to  be  opened  and 
did  not  prevent  the  issuing  of  process  on  the  other  judgments, 
pending  the  appeal 
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Where  in  such  caae,  the  tax  cbOector  was  oonyicted  of  em- 
bezzlement and  was  allowed  to  appeal  to  the  Superior  Oourt 
£rom  the  s^itence  imposed  fay  the  Court  of  Quarter  Sessions 
and  in  allowing  the  appeal  the  Superior  Court  ordered  him  to 
enter  into  a  recognizance  in  the  sum  of  $5,000  for  his  appear- 
ance if  the  judgm^it  should  be  affirmed,  and  the  surety  on  his 
bond  as  tax  collector  dei>osited  $5,000  cash  with  the  clerk  of 
the  Court  of  Quarter  Sessions,  the  clerk  was  not  authorized 
to  accept  such  deposit  and  the  funds  in  his  hands  were  not  in 
the  custody  of  the  law  and  were  therefore  properly  attached 
on  writ  of  attachment  execution  issued  against  the  surety. 
Oom.  T.  Mtler,  261. 

EXECUTORS  AND  ADMINISTRATOBS. 

1.  FtUlure  to  require  hond  from  foreign  executop-^Defauli — 
Act  of  March  16, 1882,  P.  L.  185,  See.  27— Devastavit— Decree 
of  Orphans*  Court  —  Conchuivenese  —  Presumption  of  duty 
performed — Behutted  by  pleadings — Action  on  register's  hond 
— Register's  licMMty — Public  officers — Register  of  wills — lA- 
ahUity  on  offi^ciai  hond,    Oonu  ▼•  Gvegoiy*  106. 

2.  Landlord  and  tenant — Lease  to  partnership— Covenants 
against  underletting — Forfeiture — Death  of  one  partner — Pur- 
chase of  interest  of  surviving  partners — Construction — Inten- 
tion,   flwarti  T.  Bljd6r»  282. 

3.  Sale  of  personalty — Sale  at  undervaluation — Failure  to 
exercise  common  prudence  and  caution — Fraud — Appraised 
value — Surcharge — Findings  of  auditing  judge — PcUpahle  er- 
ror—Exceptions— Appeals — Assignments  of  error — Practice, 
Supreme  Court, 

Findings  of  an  auditing  judge  can  be  reviewed  only  on  as- 
signments which  show  exceptions  taken  in,  and  acted  upon  l^, 
the  court  below,  and  then  such  findings  will  not  be  disturbed 
unless  the  review  demonstrates  pali>able  error. 

Ordinarily,  trustees,  administrators  and  like  fiduciaries,  are 
not  liable  beyond  what  they  actually  receive,  except  in  cases  of 
fraud  or  gross  carelessness. 

Under  certain  circumstances,  where  an  administrator  fails 
to  exercise  common  care,  prudence  and  caution  in  disposing  of 
decedent's  property,  the  auditing  judge  may  surcharge  him 
with  what  he  finds  to  be  the  full  value  thereof  on  the  day  of 
the  sale. 
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An  administrator  sold  stock  in  decedent's  carpet  and  ru^ 
store^  appraised  at  $9,895  in  bulk,  at  a  public  yendue  to  hia 
brother-i;i-law  for  $3,600.  The  latter  entered  into  a  partner- 
ship with  the  administrator's  son-in-law,  and  the  partnership 
two  months  later  sold  goods  for  $10,645.  Creditors  exosptei 
to  the  allowance  of  the  difference  between  the  appraised  yalue 
of  the  merchandise  and  the  actual  amount  realized  therefirom 
by  the  accountant.  The  court  found  that  on  the  date  of  the 
public  sale  the  goods  were  worth  $8,000  and  that  the  admin- 
istrator had  not  used  common  skill,  prudence  and  caution,  and 
surcharged  him  in  the  sum  of  $4,400,  the  difference  between  the 
real  value  and  price  realized  at  the  sale.  Certain  creditors 
appealed,  contending,  inter  alia,  (1)  That  accountant  should  be 
charged  with  the  sum  of  $10,645,  the  full  amount  subsequently 
receiyed  for  the  goods,  (2)  that  prior  to  the  last  sale  consider- 
able goods  of  value  had  been  sold  from  the  stock,  (3)  that,  even 
if  not  guilty  of  fraud,  accountant  should  be  held  liable  for 
the  figures  the  goods  would  have  realized,  if  the  administrator 
had  used  common  skill  and  prudence,  i.  e.,  the  amoimt  subse- 
quently realized,  (4)  that,  in  any  event,  the  auditing  judge 
put  too  low  a  figure  on  the  goods,  and  (5)  the  administrator 
should  be  charged  with  at  least  the  amount  of  the  appraise- 
ment. Seld,  (1)  the  findings  that  the  administrator  was  not 
guilty  of  fraud,  not  having  been  excepted  to  below,  will  not 
be  disturbed, — besides,  the  review  fails  to  demonstrate  palpable 
error  in  the  findings — (2)  the  refusal  to  find  that  prior  to  the 
last  sale  goods  had  sold  from  the  stock  not  having  been  ex- 
cepted to  below,  is  not  properly  assignable  as  error,  (8)  the  ac- 
countant was  properly  held  accountable  for  the  full  value  of 
the  goods  on  the  administrator's  sale,  but  the  court  did  not 
err  in  refusing  to  hold  him  liable  for  failure  to  hold  the  goods 
so  as  to  take  advantage  of  rise  in  the  market,  especially  where 
the  terms  of  the  sale  relieved  the  estate  of  the  payment  of  rent, 
(4)  there  being  evidence  to  justify  the  finding  as  to  the  value 
of  the  goods,  the  price  at  which  they  were  later  sold  shed  no 
controlling  light  on  the  question  of  value,  especially  in  view 
of  the  subsequent  rise  in  the  market  and  (5)  the  appraised 
value  is  not.  conclusive.    Seidmam's  Estate,  540. 

4.  Surcharge — Liquor  hv^ness — Continuation  of  husinsM — 
Losses — Advance  payments — Rents,     Moraa's  Estate,  269. 

i: XPERT  TESTIMONY,  see  Witnesses. 
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FINDINGS  OF  FACT. 

1.  Appeals — Practice,  Supreme  Court — Attachment — Viola- 
tion of  injunction  decree.  Oitlieiui  Elee.  Co.  ▼•  liyoomlns- 
Ediflon  Co.,  182. 

2.  By  Workmen's  Compensation  Board-— Conclusiveness  of 
findings  of  fact.    MoMinser  ▼•  L.  V.  B.  R.  Co.,  836. 

8.  Decedents'  estates — CoUaieral  inheritance  UuD—Bedl  es- 
tate— Appraisement — Practice,  Supreme  Court  —  Appeals  — 
Acts  of  May  6, 1887,  P.  L.  79,  and  AprU  22, 1906,  P.  L.  268. 
Smith's  Sstato,  51. 

4.  Equity— Appeaie^Party  wall»—Acts  of  Fei.  2Jt,  1721,  1 
Sm.  L.  126,  and  May  6, 1899,  P.  L.  193.  Clothier  ▼.  HofPmaa 
Co.,  88. 

6.  Findings  of  auditing  judge — Palpaile  error—Exceptions 
— Appeals — Assignments  of  errors-Practice,  Supreme  Court — 
Executors  and  administrators — Sale  of  personalty — Sale  at 
undervaluation — Failure  to  exercise  common  prudence  and 
caution — Fraud — Appraised  value  —  Surcharge,  Soidmma's 
Eatato,  54a 

6.  Mixed  findings  of  fact  and  taw — Workmen's  Compensa- 
tion Board — Oranting  of  hearing.  Mooney  ▼•  L.  V.  B.  B.  Co., 
889. 

7.  Workmen's  Compensation  Law — Jurisdiction — Practice — 
Referee — Board — Common  Pleas — Appellate  courts — Evidence 
— Hearsay — Circumstantial  evidence — Sufficiency  and  compe- 
tency— Presumption — Wool  sorter — Scratch — Anthrax — Death 
— "Accident^' — Occupational  diseases — Assumption  of  risks — 
Appeals— Certiorari— Record— -Act  of  June  2, 1916,  P.  L.  7S6. 
MeCaiiley  ▼.  Imperial  Wooloa  Co.,  812. 

FIRE. 

1.  Destruction  hy  fire — Failure  to  insure  premises — Liability 
of  trustee — Trusts  and  trustees — Corporate  loan — Mortgage  to 
trustee  as  security — Contracts — Construction.  Bell  ▼.  Seraa- 
ton  Tnut  Co^  28. 

FLOODS,  see  Waters  and  Water  Ways. 

FOREIGN  ATTACHMENT,  see  Attachments. 

FOREIGN. JUDGMENTS,  see  Judgments. 

FORESTER 

1.  Graduate  forester— Professional  education  —  Damages — 
Earning  capacity — Injury  "before  beginning  to  practice — Evi- 
dence— Competency.    DeHaas  ▼.  Penma.  B.  B.  Co.,  499. 
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FRAUD,  see  Oriminal  Law. 

FRAUD. 

1.  Deed — Cancellation — lUitercUe  foreigner^^Misrepresenta- 
tiot^  as  to  property  conveyed — Absence  of  consideration — Evi- 
dence— Acknowledgment  of  deed— Presumption  —  Rebuttal — 
Findings  of  fact — Appeal — Equity — Deeds.  P«sio  t.  SaIaIc, 
612. 

GAS  AND  ELECTRIC  COMPANIES. 

1.  Public  Service  Act  of  July  £6, 191S,  P.  L.  187^,  Section  8 
— Contracts — Boies — Undue  preference — BiU  in  equity — Spo- 
cific  performance — Refusal.  T.  4t  S.  Bottle  Oo.  t.  Monmtalm 
Gas  Oo.,  523. 

2.  Public  Service  Act  of  July  26, 1918,  P.  L.  lS7Jf— Rates- 
Contract  —  Renewal — Refusal  to  recognize  renewal -^  Public 
Service  Commission,  jurisdiction.  Xleia-Losaa  Oo.  t.  Dm- 
queuLe  Gas  Oo^  526. 

GIFTS. 

1.  Gifts  to  classes — Gift  to  children  for  life  and  their  sur^ 
vivors — Remainder  to  grandchildren — D^ath  of  child  without 
issue — Construction — Intention  —  Wills.  Maxwell's  Setate, 
140. 

GUARDIAN  IN  LUNACY,  see  Lunatics. 

HIGHWAYS. 

1.  Negligence — Automobiles  —  Pedestrians  —  Contributory 
negligence — Collision — Death — Case  for  jury.  Kerk  t.  Peters, 
279. 

2.  Rule  of  road^-Passing  to  right — Ordinances — Act  of  July 
7, 191S,  P.  L.  672.    Bell  t.  Jaeobs,  204. 

3.  State  highway — Bridge — Duty  of  county  to  maintain — 
Condemnation  of  toll  road — Acts  of  March  15,  1911,  P.  L.  21, 
and  May  SI,  1911,  P.  L.  Jf68— County  commissioners— Manda- 
mus.    Oonu  t.  OroTe,  504. 

HUSBAND  AND  WIFE. 

1.  Assignment  of  policy  to  wife — Bankruptcy — Creditors — 
Burden  of  proof  —  Presumptions  —  Trustee  —  Cash  surrender 
value  of  policy — Recovery.    Loncl^ottom  t.  Emerj,  163. 

2.  Common  law  marriage — Evidence — Sufficiency — Wife's 
earnings — Husbands  agreement  to  deposit  in  joint  account — 
Breach — Case  for  jury. 

The  fact  that  the  relation  hetween  a  man  and  a  woman  may 
be  meretricious  at  the  befir^uiing  will  not  prevent  tibe  estaUish- 
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ment  of  a  fubeequent  oommon  law  marriage  and  this  may  be 
proved  by  evidence  that  the  parties  entered  into  a  contract  to 
live  as  man  and  wife,  which  diey  subsequently  performed  for  a 
period  of  nearly  seven  years,  and  ^y  further  evidence  that  they 
were  commonly  known  as  husband  and  wif a 

Where  in  an  action  by  an  alleged  common  law  wife  to  recover 
from  her  husband  money  which  she  claimed  to  have  given  him 
from  time  to  time  out  of  her  earnings,  under  his  agreement  to 
deposit  the  mon^  in  bank  in  their  joint  names  so  that  it  might 
be  drawn  out  by  plaintiff  at  her  pleasure,  the  defendant  denied 
the  agreement  and  the  marriage,  but  there  was  evidence  that 
although  plaintiff  and  defendant  had  had  meretricious  relations 
at  first,  they  afterwards  agreed  to  live  as  husband  and  wife; 
that  subsequent  to  the  agreement  they  lived  together  for  nearly 
seven  years  as  man  and  wife  and  were  known  as  such  to  their 
relatives  and  friends  and  to  the  pastor  of  the  church  they  at- 
tended and  l^  whom  their  child  was  baptized,  the  case  was  for 
the  jury  and  a  verdict  for  the  plaintiff  was  sustained.  Kneoht 
T.  Kneekt,  410. 

8.  Deeds — Fraud — Coficellation — Illiterate  foreigner— Mis- 
representation as  to  property  conveyed — Absence  of  consider- 
Oition — Evidence — Acknowledgment  of  deed — Presumption — 
Rebuttal — Findings  of  fact — Appeal.    Jhuio  v.  Salak,  612. 

4.  Desertion — Support — Judgments  —  Foreign  judgments — 
Bes  adjudicata — Jurisdiction — Evidence — Necessaries.  Hunt 
T.  Bnjdw,  257. 

INDICTMENTS. 

1.  Loss  of  indictment — Substitution  of  copy  in  absence  of 
defendant.    Oonu  t.  Oorsiao,  593. 

INEANTS. 

1.  Boy  on  sled— Death — Kick  of  mule — Vicious  mule — Ani- 
mals — Negligence — Contributory  negligence — Case  for  jury — 
Excessive  verdict — Beduction  of  verdict.  Kevtais  t.  DeL  4t 
Hudson  Oon  82. 

INJUNCTIONS. 

1.  Appeale— Practice,  Supreme  Court—Attachment — FtoZd- 
tion  of  injunction  decree — Findings  of  fact.  OitlBeiu  Elee. 
Co.  T.  IiyooailBC-EAi*oa  Oo*,  182. 

2.  Contracts — Leases — Oil  and  gas  leases-— Construction — 
Intention — Equity — Refusal.  Blk  Hat.  Gas  Co.  t.  Ridswmy 
L.  4t  H.  Con  295. 
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3.  Mtinicipdlities — Contracts— Provision  that  material  «&att 
he  prepared  in  municipaUtu^Acts  of  May  £S,  1874,  P'  L.  280; 
June  1, 1886,  P.  L.  87,  and  July  6, 1917,  P.  L.  76e—VaiidUy— 
Const  of  Penna.,  Art  III,  Sec.  7— Local  and  special  legislation 
Validating  prior  contracts — Ordinances — Lowest  responsible 
bidder— Equity.    Taylor  t.  PUlAdelpldA,  458. 

4.  Preliminary  injunction — Absence  of  immediate  danger — 
Dissolution  of  injunction — Municipalities — Street  railways — 
Obstruction  of  tracks.  PottsTille  Umioa  Traetioa  Co.  t.  St. 
Clair  Boro.t  293. 

5.  Public  service  companies — Electric  companies — Bates — 
Contract — RenewcU — PubUc  Service  Company  Act  of  July  26, 
191S,  P.  L.  1874 — Refusal  to  recognize  renewalSill  in  equity 
— Refusal — Public  Service  Commission,  jurisdiction.  Xleia- 
Iiosaa  Co.  t.  DrnqueuLo  Licl&t  Co^  526. 

6.  Streams  —  Rights  of  riparian  owners  —  Erection  of  em- 
bankment— Prevention  of  natural  flow — Overflow.  Forrj  t. 
Wedso,  520. 

7.  Equity — Jurisdiction— Illegal  collection  of  taxes.  Dmpvj 
T.  Jdluuh  40. 

8.  Taxpayer's  bill— Municipalities — Cities  of  the  third  class 
—Act  of  June  27, 1918,  P.  L.  668,  676— Municipal  contracts — 
Improvements — Repairs — Competitive  bidding — Equity.  Do- 
lan  T.  Sohoon*  11. 

INSPECTION  OF  BOOKS,  see  CoiporationB. 

INSUKANOE. 

1.  Fire  insurance — Conditions — Alleged  breach — Location  of 
gasoline  tank  and  automobiles — Words  and  phrases — "Prem- 
ises" — Restriction  against  change  of  possession — Levy  by  sher- 
iff before  fire — Case  for  jury — Evidence— Offers  for  property — 
Rebuttal  as  to  market  value. 

Where  the  terms  of  an  insurance  policy  are  capable  of  two 
meanings,  or  the  true  meaning  is  left  in  doubt,  the  law  favors 
such  construction  as  will  protect  the  assured  and  does  not  lend 
a  willing  ear  to  an  interpretation  that  will  avoid  the  policy. 

The  term  'premises"  in  a  policy  insuring  against  fire  a 
''building  occupied  as  a  hotel,"  does  not  include  the  farm  land 
upon  which  the  hotel  is  situate,  so  as  to  make  reetrictiye  pro- 
visions of  the  policy  applicable  thereto. 

In  an  action  on  a  fire  insurance  policy  upon  a  building  ''oc- 
cupied as  a  hoteV  and  its  contents,  it  appeared  that  a  rider 
attached  to  the  policy  headed  "dwelling  and  bam  form,"  pro- 
vided "not  to  exceed  fifty  gallons  of  gasoline shall  be 
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ISSXTBANGE— continued. 

kept  on  the  premises to  be  contained  in  an  air-tight  metal 

tank,  stored  underground All  gasoline  shall  be  conveyed 

to  building  by  a  return  drain  pump."  The  rider  also  provided 
that  not  more  than  one  auto  should  be  kept  on  the  premises. 
Defendant  contended  that  such  provisions  were  violated  by 
keeping  more  than  100  gallons  of  gasoline  in  a  tank^  above 
ground,  located  200  feet  from  the  insured  building  and  by  keep- 
ing two  automobiles  in  the  bam  400  feet  from  the  insured 
building.  Held,  (1)  the  risk  assumed  was  the  hotel  and  the 
word  '^remises"  referred  to  the  hotel  building  and  not  the 
land,  and  (2)  the  provision  relating  to  the  gasoline  and  auto- 
mobiles was  intended  to  refer  to  the  bam,  in  case  one  was 
insured,  and  the  rider  being  general  and  no  bam  being  insured, 
such  clause  was  inoperative,  and  (3)  the  court  correctly 
charged  that  the  presence  of  the  tank  and  automobiles  did  not 
constitute  a  breach  of  the  policy. 

In  such  case  where  the  policy  provided  that  'Ue  entire  poliqy 

shall  be  void if  any  change,  other  than  by  the 

death  of  the  insured,  take  place  in  the  interest  (except  change 
of  occupancy  without  increase  of  hazard),  title,  or  possession 

whether  by  legal  process  or  judgment  or  by  volimtary 

act  of  the  insured,  or  otherwise,"  and  it  appeared  that  plaintiff, 
who  was  the  owner  of  the  property  had  rented  it  to  his  son, 
and  the  latter's  business  partner  was  in  possession  at  the  time 
of  the  fire,  and  several  executions  on  judgments  against  plain- 
tiff were  levied  on  the  property  by  the  sheriff  a  few  hours  be- 
fore the  fire,  but  lessee's  partner  remained  in  possession,  the 
jury's  finding  that  there  had  been  no  change  of  possession  was 
warranted  by  the  evidence  and  will  be  sustained. 

A  fieri  facias  is  not  such  a  writ  as,  ex  necessitate,  would  im- 
mediately oust  the  tenants  from  their  possession  or  right  of 
possession. 

In  such  case  where  plaintiff  gave  evidence  as  to  offers  he 
had  for  the  insured  properly,  the  effect  thereof  was  to  prove 
market  value,  and  defendant  was  therefore  properly  permitted 
to  adduce  evidence  of  the  market  value  of  the  properly.  Boae 
T.  Detroit  Kat.  Fire  Ins.  Co.,  554. 

2.  Life  insurance — Aeeignmeni  —  Husband  and  wife — As' 
signmeni  of  policy  io  wife — Baaikruptcu — Creditors — Burden 
of  proof — Presumptions — Trustee — Cash  surrender  value  of 
policy — Recovery. 

The  payment  of  premiums  by  the  insured  does  not  affect  the 
title  of  the  assignee  of  the  policy. 

A  wife  claiming  property  acquired  during  coverture  against 
her  husband's  creditors  is  required  to  substantiate  her  daim  by 
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proof  sufficient  to  r^^  all  adverse  presumptions,  but  the  law 
does  not  require  proof  of  such  character  as  to  relieve  every 
doubt  but  only  proof  that  is  clear  and  satisf actoiy.  A  mere 
doubt  will  not  q;»erate  to  defeat  the  wife's  claim. 

In  a  suit  in  equity  brought  by  a  trustee  in  bankruptcy 
against  a  bankrupt,  his  wife  and  an  insurance  company,  to 
compel  payment  to  plaintiff  of  the  cash  surrender  value  of  a 
life  insurance  policy  issued  by  the  insurance  company  to  the 
bankrupt  and  assigned  by  him  to  his  wife,  it  appeared  that  the 
poliqy  was  issued  in  March,  1901,  to  the  insured;  was  as- 
signed June  22,  1901,  to  his  wife;  was  endorsed  back  on  No- 
vember 29,  1909,  to  the  executors,  administrators  and  assigns 
of  the  insured;  and  was  again  endorsed  on  March  28, 1912,  to 
the  wife  of  assured,  if  living;  and  if  not,  to  the  executors,  ad- 
ministrators and  assigns  of  the  assured;  that  the  policy  con- 
tained a  provision  giving  the  assured  the  power  at  any  time 
to  change  the  beneficiary  by  filing  with  the  society  a  written 
request  to  that  effect  and  complying  with  certain  other  require- 
ments; that  in  May,  1901,  the  wife  of  the  assured  had  mort- 
gaged certain  real  estate  owned  by  her  for  $9,000,  which  she 
had  loaned  to  her  husband;  and  that  the  policy  was  issued  as 
security  for  such  loan;  that  it  was  reassigned  to  the  husband 
that  he  might  use  it  as  collateral  security  and  that  it  was  sub- 
sequently released  and  reassigned  to  the  wife.  There  was 
nothing  to  show  that,  at  the  time  of  the  first  assignment,  de- 
fendant was  insolvent;  or  that  any  of  his  creditors  at  the 
date  of  his  bankruptcy  in  1912  were  creditors  at  the  time  of 
the  first  assignment;  nor  was  there  proof  that  the  property 
mortgaged  was  not  the  property  of  the  wife.  Held,  the  lower 
court  properly  dismissed  the  bilL    iKmgbottom  t.  Emery,  163. 

3.  Life  inaurance — Motion  for  a  new  trial — Judicial  discre- 
tion— Actions  on  insurance  policies — Instructions  —  Fraud — 
Gircumstaniial  evidence  —  Misrepresentations  as  to  physical 
condition — Answers  representations  not  warranties — Imper- 
sonation— Evidence — Burden  of  proof — Shifting  of  burden. 

On  appeal  from  a  judgm^it  on  a  verdict  for  plaintiff  in  an 
action  brought  by  a  husband  on  the  insurance  policy  of  his  de- 
ceased wife,  there  was  no  dispute  about  the  fact  of  the  death 
of  the  insured  or  that  satisfactory  proofs  of  death  had  been 
furnished;  but  defendant  alleged  false  representations  in  the 
application  for  the  policy  by  the  plaintiff  and  his  wife  as  to 
the  physical  condition  of  the  wife  and  ihe  fraudulent  substi- 
tution of  another  woman  in  good  health  for  the  plaintiff's  wife 
at  the  examination  made  by  the  defendant's  medical  examiner. 
A  witness  testified  that  he  knew  the  plaintiff's  wife  and  saw 
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her  undergo  examination  by  the  insurance  company's  phy- 
sician. In  an  affidavit  filed  by  the  defendant  in  support  of  a 
motion  for  a  new  trial,  the  witness  stated  that  his  testimony  in 
regard  to  the  examination  of  deceased  was  false,  and,  at  a  hear- 
ing for  the  purpose  of  taking  depositions,  the  witness  admitted 
that  he  stated  what  was  averred  in  the  affidavit^  but  swore 
that  all  his  evidence  at  the  trial  was  true  and  correct;  the  evi- 
dence of  the  witness  was  cumulative  and  the  lower  court  re- 
4  fused  a  new  trial.  HM,  that  the  lower  court  had  not  abused 
its  discretion. 

To  instruct  a  jury  that  a  fact  must  be  established  by  the 
weight  of  evidence  is  not  equivalent  to  saying  that  it  must  be 
established  by  dear  and  satisfactory  evidence. 

Where  the  answers  to  the  questions  addressed  to  the  insured 
stated  in  effect  that  the  insured  was  in  good  health  and  that 
she  never  had  any  serious  illnes  or  disease,  and  where  it  further 
appeared  that  at  the  time  the  answers  were  made  and  for  some 
time  prior  thereto,  the  insured  was  suffering  from  heart  disease, 
but  where  there  was  further  evidence  that  the  insured  was 
unable  to  write,  imderstand  or  read  the  English  language,  and 
that  plaintiff  had  only  a  limited  knowledge  thereof,  and  that 
he  acted  as  interpreter  for  the  insured  and  that  the  agent  for 
the  insurance  company  wrote  down  other  answers  than  those 
dictated  to  him  by  the  plaintiff,  the  trial  judge  should  have 
unqualifiedly  affirmed  a  point  to  the  effect  that  the  burden 
was  upon  the  plaintiff  to  establish  the  fraud  of  the  insurance 
agent  by  clear  and  satisfactory  evidence,  and  it  was  not  suf- 
ficient to  instruct  the  jury  that  the  burden  was  upon  the  plain- 
tiff to  establish  that  fact  by  a  fair  preponderance  of  the  testi- 
mony. 

If  the  evidence  to  sustain  an  insurance  company's  charge  of 
fraudulent  impersonation  be  sufficient  in  kind  and  character 
to  carry  a  reasonable  degree  of  conviction,  then  the  burden  of 
producing  coimter-proof  shifts;  and,  after  plaintiff  presents 
his  testimony  upon  the  issue,  it  is  for  the  jury  to  say  which 
side  the  preponderance  of  evidence  favors,  determining  the 
point  in  controversy  accordingly. 

If  the  proof  of  impersonation  be  insufficient  in  character  or 
does  not  carry  conviction,  then  there  is  no  shifting  of  the  bur- 
den; for  a  failure  to  sustain  the  burden  originally  assumed 
results,  and  the  finding  on  the  point  involved  should  be  against 
defendant;  even,  however,  should  the  jury  find  the  evidence  in 
equilibrium,  its  decision  should  be  against  the  defendant;  for 
the  latter  has  not  sustained  the  burden  of  proof. 
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Where  the  identity  of  the  deceased  as  the  insured  was  not 
denied^  but  the  substitution  of  another  person  at  the  medical 
examination  held  prior  to  issuing  the  policy  in  suit  was  alleged, 
and  where  the  court  charged  the  jury  that  they  must  decide  as 
to  the  preponderance  of  the  evidence  and  if  the  fair  weight  of 
it  upon  the  question  of  fraudulent  substitution  favored  defend- 
ant>  they  should  render  their  verdict  accordingly,  the  defendant 
was  sufficiently  protected,  it  was  not  entitled  to  instructions  to 
the  effect  that  the  burden  was  upon  the  plaintiff  to  prove  that 
the  insured  was  the  person  who  was  examined  by  the  physician. 

Where  the  insurance  policy  provided  that  the  answers  to  the 
questions  should  be  r^resentations,  not  warranties,  the  plain- 
tiff was  not  necessarily  precluded  from  recovery  because  the 
attention  of  the  insurance  company  was  not  called  to  the  in- 
correct answers  appearing  upon  the  copy  of  the  application 
which  was  made  a  part  of  the  policy  delivered  to  the  insured, 
where  there  was  evidence  that  the  plaintiff  and  his  wife  were 
illiterate  and  that  the  wife  had  no  knowledge  of  the  ailment 
from  which  defendant  alleged  she  was  suffering  and  of  the 
alleged  misconduct  of  the  defendant's  agent  in  erroneously 
transcribing  the  answers. 

Where  the  defendant  requested  the  court  to  charge  the  jury 
that  it  was  the  duty  of  the  insured  to  call  the  attention  of  the 
insurance  company  to  any  incorrect  answers  written  in  the 
application  by  the  defendant's  agent  and  that  as  there  was  a 
failure  so  to  do,  the  plaintiff  was  estopped  from  taking  ad- 
vantage of  the  policy  in  suit  and  the  verdict  must  be  for  the 
defendant,  the  court  should  not  have  stated  in  refusing  the 
point  that  the  applicant  was  a  foreigner  who  could  not  read, 
write  or  speak  the  English  language  and  her  husband  could 
only  write  and  read  the  English  language  imperfectly,  and  that 
they  trusted  and  confided  in  the  agent  of  the  defendant  to  cor- 
rectly write  down  their  respective  answers,  as  these  facts  were 
not  admitted  and  the  question  of  their  existence  should  have 
been  submitted  to  the  jury;  but  the  refusal  of  the  point  as 
drawn  was  not  reversible  error,  as  it  requested  the  court  to 
give  binding  instructions  for  defendant 

Where  a  witness  for  the  insured,  a  physician  who  had  ex- 
amined the  insured  prior  to  the  issuance  of  the  policy,  testified 
that  she  had  a  heart  murmur,  that  it  was  so  pronounced  it 
could  be  detected  by  the  use  of  the  ear  without  the  stethoscope 
and  that  he  had  no  difficulty  in  detecting  this  murmur,  it  was 
not  reversible  error  to  refuse  to  permit  the  witness  to  answer 
a  question  ^Vas  her  condition  at  that  time  such  that  a  doctor, 
using  ordinary  care  in  making  a  medical  examination,  would 
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have  discovered  this  heart  murmur,"  although  the  evidence 
sought  to  he  elicited  was  relevant,  as  bearing  upon  the  question 
whether  the  real  Mary  Suravitz  (the  insured)  was  the  woman 
examined,  as  the  answer  of  the  doctor  to  the  other  questions 
could  only  mean  that  a  doctor  using  ordinary  care  in  making 
a  medical  examination  would  have  discovered  the  heart  mur- 
mur, and  the  ruling  was  therefore  harmless. 

Where  it  appeared  that,  at  the  trial  imder  review,  the  phy- 
sician, who  had  examined  the  plaintifiPs  wife  prior  to  the  issu- 
ance of  the  insurance  policy,  testified  he  told  plaintiff  his  wife 
had  heart  disease;  and  counsel  for  plaintiff  asked  the  witness 
whether  he  recalled  whether  his  testimony  was  different  from 
what  it  was  at  the  last  trial,  and  if  he  had  not  said  at  the  last 
trial  that  ^H  simply  told  the  plaintiff  his  wife  was  veiy  sick 
and  ought  to  be  in  the  hospital"?  and  thereupon  the  witness 
answered  'Tes,"  it  was  reversible  error  to  refuse  to  permit  the 
defendant  to  introduce  in  evidence  the  record  of  the  testimony 
of  the  witness  at  the  former  trial  for  the  purpose  of  showing 
that  the  testimony  was  not  inconsistent  with  that  given  at 
the  trial  under  review,  as  the  credibility  of  this  important 
witness,  who  was  in  a  i>osition  to  know  more  about  the  actual 
condition  of  the  health  of  the  insured  than  any  one  else^  was 
laid  open  to  substantial  attack,  and  particularly  where  plaintiff, 
after  introducing  the  oral  evidence  referred  to,  was  permitted 
to  place  in  evidence  a  part  of  the  record  of  the  former  trial 
depended  upon  by  him,  showing  the  physician's  testimony  as 
to  what  he  told  the  plaintiff  concerning  his  wife's  health. 

Where  the  evidence  showed  that  the  defendant  had  ample 
groimds  for  suspecting  the  good  faith  of  the  plaintiff's  case, 
but  where  defendant  relied  largely  upon  allegations  of  fraud 
supported  by  circumstantial  evidence,  the  case  was  for  the 
jury  and  the  refusal  of  the  court  to  direct  a  verdict  for  defend- 
ant was  not  error.    Suraviti  t.  Prudential  Inji.  Co.,  890. 

4.  Life  insurance — Payment  of  premium  after  date  due — 
Acceptance — Declaration  of  forfeiture — Contract — Beecission 
— Improper  rescission — Action  for  premium  paid — Measure  of 
damages — Value  of  insurance  furnished. 

One  holding  a  policy  in  an  insurance  company  which  wrong- 
fully revokes  the  policy  may  elect  whether  to  enforce  the  con- 
tract or  treat  it  as  rescinded  and  recover  for  the  breach,  and 
if  he  takes  the  latter  course  he  may  recover  back  the  full 
amount  of  the  premiums  paid  thereon  with  interest,  without 
deduction  for  the  protection  afforded  the  assured  while  the 
policy  was  in  effect. 
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In  an  action  by  a  policyholder  against  a  life  inauranoe  com- 
pany for  the  recovery  of  premiums  paid  on  a  policy,  it  ap- 
peared that  plaintiff  had  for  a  period  of  eighteen  years  paid 
premiums  regularly  as  they  fell  due;  that  thereafter  on  a  date 
on  which  a  premium  fell  due  he  paid  part  of  such  premium 
and  for  the  balance  gave  a  note  payable  on  March  ISth,  provid- 
ing in  such  note  that  ''if  not  paid  at  maturity,  all  claims  to 
further  insurance,  and  all  benefits  whatever,  which  full  pay- 
ment in  cash  could  have  secured,  shall  immediately  become 
void  and  be  forfeited";  that  plaintiff  did  not  give  his  check 
in  payment  of  such  note  until  March  17th;  that  defendant 
received  and  d^>osited  the  check,  and  on  March  20th  it  was 
duly  paid;  that  the  following  day  plaintifF  received  a  letter 
from  the  defendant  stating  that  'the  policy  has  lapsed  for 
nonpayment  of  this  note  when  due,''  and  "we  have  credited 
your  remittance  in  suspense,"  and  ''before  we  can  consider 
reinstatement  of  (the  policy)  it  will  be  necessary  for  you  to 
fill  out,  sign  and  return  endoaed  self-health  certificate." 
Plaintiff  complied  with  this  request  and  three  days  later  de- 
fendant notified  him  that  the  certificate  was  not  sufficient  and 
directed  him  to  submit  himself  for  an  examination  by  two 
designated  pbysicians.  After  such  examination  plaintiff 
mailed  the  required  certificate  to  defendant  and  on  April  6th 
was  informed  that  it  was  not  approved  and  that  the  policy 
was  cancelled,  although  defendant  neither  then  nor  subse- 
quently gave  any  reason  for  its  disapproval  Held,  the  ques- 
tion whether  defendant  had  waived  the  right  of  forfeiture 
which  it  possessed  by  virtue  of  the  policy  was  for  the  juiy  and 
a  judgment  on  a  verdict  for  the  plaintiff  for  the  full  amount  of 
premiums  paid  to  defendant  and  interest  was  sustained. 

In  such  case  had  defendant  really  desired  to  stand  upon  its 
legal  rights  under  the  policy  and  note,  it  should  have  promptly 
returned  plaintiff's  check  with  a  notification  that  the  policy 
had  lapsed,  and  it  then  might  have  negotiated  for  a  reinstate- 
ment of  the  policy  in  its  own  time  and  way.  Owikill  t.  Pltta- 
Iravsh  I-  4t  T.  Co.,  546. 

6.  Trusts  and  trustees — Failure  to  insure  premises — Destruc- 
tion hp  fire — Liability  of  trustee — Corporate  loan — Mortgage 
to  trustee  as  security  —  Contracts  —  Construction^  Bell  t. 
Seraaton  Trnat  Co^  28. 

INTEKEST. 

1.  Allowance  of  interest  for  greater  period  than  claimed — 
Practice,  C,  P. — Declaration  treated  as  amended,  Keamedj  t. 
Rotl&roek  Oo^  580. 
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1.  Parties  engaged  in  intersiaie  commerce — Disdllowance  of 
claim — Appeal — Certiorari— Evidence — Competency  —  Worle- 
men's  Compensation  Law  of  June  2, 1916,  P.  L.  7S6--Refereee 
— Board— Findings  of  fact — Conclusiveness.  MMsimcer  t.  Ii. 
T.  B.  R.  Con  886. 

INTERLOCUTORY  ORDERS. 

1.  Order  directing  sale — Appeal  quashed — Practice,  0,  C, — 
Practice,  Supreme  Court  —  Decedents'  estates  —  Real  estate. 
Maslowild'fl  Estate,  484. 

INTESTACY. 

1,  Wills — Residuary  clauses — ''Balance" — Construction — In- 
tention—Disinherited  heir.    Plnmly'fl  Estate,  482. 

INTOXICATING  LIQUORS. 

1.  Continuation  of  decedent's  business  by  administrator — 
Losses — Surcharge.    Moram*s  Estate,  269. 

ISSUED  D.  V.  N. 

1.  Testamentary  capacity  —  Evidence  —  Verdict  against 
weight  of  evidence — Judgment  n.  o.  v.   Keller  t.  Lawson,  489. 

JOINDER,  see  Parties. 

JUDGMENTS. 

1.  Foreign  judgments — Res  adjudicata — Jurisdiction — Evi- 
dence— Husband  and  wife — Necessaries — Desertion — Support. 

The  general  rtile  is  that  a  judgment  of  a  court  of  competent 
jurisdiction  is  final  and  conclusive  and  must  be  given  full  faith 
and  credit  in  other  jurisdictions  as  to  all  matters  in  contro- 
versy, or  which  with  proper  diligence  might  have  been  inter- 
posed as  a  defense  in  the  original  action;  such  judgment,  how- 
ever, is  conclusive  only  in  so  far  as  responsive  to  the  pleadings; 
and  in  an  action  brought  thereon  in  another  state,  evidence 
may  be  offered  to  show  that  the  subject-matter  involved  was 
not  included  in  the  proceeding  in  the  foreign  jurisdiction,  or 
that  the  court  which  rendered  the  judgment  was  without  juris- 
diction of  the  cause  of  action  or  of  the  parly. 

In  a  suit  on  a  judgment  obtained  in  New  York,  in  an  action 
instituted  by  a  wife  to  recover  the  cost  of  necessaries  pur- 
chased by  her  for  herself  and  children  and  paid  for  out  of  her 
earnings,  it  appeared  from  the  affidavit  of  defense  that,  in  the 
action  on  which  the  judgment  was  entered,  defendant  had  al- 
leged that  his  wife  had  caused  his  arrest  in  Schuylkill  County, 
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Pa.y  for  desertion  and  nonsupport^  and  that  the  courts  after 
hearing,  had  made  an  order  on  defendant  for  the  payment  of 
$20  per  month,  hut  had  subsequently  revoked  its  order,  that 
the  case  was  tried  before  a  jury  and  a  verdict  for  plaintiff  was 
rendered  upon  which  the  judgment  on  which  the  action  was 
brought  was  Altered.  The  lower  court  entered  judgment  for 
plaintiff  for  want  of  a  sufficient  affidavit  of  defense.  Held,  that 
while  the  judgment  of  the  court  of  Schuylkill  Ooimly  in  re- 
voking its  earlier  order  was  conclusive  of  the  right  of  the  wife 
to  support  in  desertion  proceedings  at  that  time,  it  was  not 
conclusive  of  her  right  at  a  different  time  upon  a  different 
state  of  facts  to  support,  or  conclusive  of  her  right  to  recover 
in  an  action  of  assumpsit  for  money  paid  for  necessaries;  and 
that  as  the  previous  judgment  of  the  Oourt  of  Quarter  Sea< 
sions  of  Schuylkill  County  had  been  interposed  as  a  defense 
to  the  proceedings  in  New  Toric  and  determined  adversely  to 
the  defendant,  that  judgment  was  conclusive  of  the  defendant's 
right  to  interpose  such  defense  to  an  action  on  the  judgment, 
and  the  judgment  for  want  of  a  sufficient  affidavit  of  defense 
was  affirmed.    Hunt  t.  Snyder,  257. 

2.  Judgment  in  a  former  suit — Ejectment — Plea  in  iAate- 
ment — Answer — Acts  of  May  8,  1901,  P.  L.  llfi,  and  June  7, 
1915,  P.  L,  887 — Entry  of  judgment  on  pleadings. 

In  case  of  eviction  and  reentry  by  a  defendant  on  lands  re- 
covered in  ejectment  after  the  execution  and  return  of  a  writ 
of  habere  facias  possessionem,  the  plaintiff  is  obliged  to  resort 
to  a  new  ejectment  \mless  an  alias  or  pluris  writ  can  be  issued 
within  three  years  from  the  return  day  of  the  preceding  writ. 

Where  in  an  actipn  of  ejectment  which  is  governed  solely  by 
the  Acts  of  May  8,  1901,  P.  L.  142,  and  June  7,  1915,  P.  L. 
887,  defendant  filed  an  answer  not  averring  any  defense  on  the 
merits  but  setting  up  a  former  suit  and  final  judgment  in  favor 
of  the  plaintiff  for  the  same  land,  the  court  below  made  no 
error  in  overruling  the  answer  and  entering  judgment  for  the 
plaintiff  on  the  pleadings.    Jenntngs  t*  Maley,  485. 

8.  Motion  in  arrest  of  judgment— Misjoinder  of  actions — 
Verdict — Waiver.    Kennedy  t.  Botlirook,  580. 

4.  Void  liens — Bankruptcy  Act,  Sec.  67 f.  Oreenlierser  t. 
Soliwarts,  265. 

JUDGMENT,  N.  O.  V. 

1.  Judgment  for  defendant  n.  o.  v.—Negligence^Building 
erection — Freshly  placed  stone — Stone  carver  working  helow — 
Fatt  of  stone — Contributory  negligence.  OmMgwlo  v.  HoUoher, 
447. 
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2.  Judgment  for  defendant  n.  o.  v. — Negligence — Street  rail- 
woiys — Automohiles  —  Dangerous  crossing  —  Bight-angle  col- 
lision— Passenger  in  automobile — Gratuitous  guest — Death — 
Familiarity  vnth  locality — Contributory  negligence.  Lauden- 
Wrcer  t.  Saston  Traasit  Oa.,  288. 

3.  Judgment  for  proponent — Issvs  d.  v.  n. — Evidence — Ver- 
dict against  weight  of  evidence.    Keller  t.  Laweom,  489. 

4.  Judgment  for  defendant  n.  o.  v.  —  Judgment  on  mort- 
gage—  Failure  to  inform  purchaser  of  judgment  —  Alleged 
neglect  of  duty — Principal  and  agent — Gratuitous  agent — Sale 
of  reiil  estate.    Wiater  t.  Bet&s  *  Son,  35. 

5.  Judgment  for  defendant  n.  o.  v. — Negligence — Mines  and 
mining — Death  of  workman — Uninsulated  wire  —  Proximate 
cause — Evidence — Alleged  electrifioation  of  watch — Absence  of 
bums  on  body  or  clothes.  Caddj  t.  Harleigli-Brookwood 
Coal  Co.,  20. 

JURISDICTION,  0.  P. 

1.  Corporations — Process  —  Service  —  County  where  corpo- 
rate franchise  is  exercised — Principal  office  in  another  county 
— Special  appearance — Plea  in  abatement — Trial  on  merits — 
Acts  of  June  IS,  1886,  Sec  ^2,  P.  L.  568;  March  21, 18i2,  Sec. 
8,  P.  L.  H6,  and  March  17, 1866,  P.  L.  386.  DeHaas  t.  Peaiuu 
R.  R.  Co.,  499. 

JURISDICTION,  EQUITY. 

1.  Illegal  collection  of  taxes — Injunction.  Dapay  t.  Jokas, 
40. 

JURY  AND  JURORS. 

1.  Withdrawal  of  juror  for  false  statement  of  counsel — De- 
fects in  record — Practice,  Supreme  Court.    Pay  t.  Moore,  487. 

LACHES. 

1.  Negligence — Death — Substitution  of  administratrix  as 
plaintiff — Abatement — Waiver  —  Presumption  —  Trial  eight 
years  after  issue--Act  of  April  16,  1861,  P.  L.  669,  Sec.  18— 
Construction — Practice,  C.  P. — Trial — Evidence.  Forrest  t. 
PHlladelphia  R.  T.  Co.,  383. 

LANDLORD  AND  TENANT. 

1.  Lease  to  partnership — Covenants  against  underletting — 
Forfeiture — Death  of  one  partner — Purchase  of  interest  by 
surviving  partners — Construction — Intention. 

Wbere  a  lease  made  to  three  persons  engaged  in  business  as 
partners  contains  a  covenant  providing  for  a  forfeiture  in  C99Q 
Vol.  CC5LXI — 13 
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of  assignment  or  underletting^  and  one  of  the  lessees  diee^ 
whereby  his  interest  in  the  lease  passes  to  his  executors,  and 
the  surviving  lessees  purchase  such  interest  of  the  executors 
and  continue  the  business,  the  covenant  against  assignment  or 
underletting  is  not  broken  and  the  owner  is  not  entitled  to  a 
forfeiture.    Swarts  t.  Bizler,  282. 

2.  Order  on  receiver  to  pay  rents — Appeals — Practice,  Su- 
preme Court — Equity — Interlocutory  orders.  Idf  ter  t.  Earle 
Com  450. 

LEASES. 

1.  CodL  lease — Mines  and  mining — Difficulty  of  performance 
— Construction  —  Royalties  —  Change  of  character  of  vein. 
Corona  C.  Sc  €•  Co.  t«  Dlokinson,  589. 

2.  Lease  to  partnership — Landlord  and  tenant — Covenants 
against  underletting — Forfeiture  —  Death  of  partner  —  Pur^ 
chase  of  interest  by  surviving  partners — Construction — Inten- 
tion.   Swarts  T.  Bizler,  282. 

3.  Lessee's  option  to  purchase — Exercise  of  option — Subse- 
quent bankruptcy  of  lessor  —  Lessee's  liability  for  purchase- 
price — Contracts — Machinery.  Buell  t.  Willianuiport  Staple 
Co.,  180. 

4.  Oil  and  gas  leases — Construction — Intention — Equity — 
Injunctions-Refusal — Contracts.  Elk  Nat.  Gas  Co.  t.  Rite- 
way  Ii.  A;  H.  Co.,  295. 

LIENS,  see  Municipal  Li^is;  Mechanics'  Liens. 

LIENS. 

1.  Receivers — Bad  faith — Improper  payments — Surcharge — 
Services — Compensation — Exceptions  to  account — Burden  of 
proof — Continuation  of  business — Expenses — Preferred  claims. 
Traction  Material*  Co.  t.  Pittsbnreli,  M cK.  *  W.  By.  Co^ 
158. 

2.  Void  liens  —  Judgments  —  Bankruptcy  Act,  Sec.  67 f. 
Greenberger  t.  Soliwarti,  265. 

LIFE  INSUEANOE,  see  Insurance. 

LOCAL  AND  SPECIAL  LEGISLATION. 

1.  Municipalities — Contracts — Provision  that  material  shall 
be  prepared  in  municipality — Acts  of  May  2S,  187 Jt,  P.  L.  2S0; 
June  1,  1886,  P.  L.  87,  and  July  6,  1917,  P.  L.  762—yaliditv 
— Const,  of  Penna.,  Art.  Ill,  Sec.  7 — Validating  prior  conr 
tracts — Ordinances — Lowest  responsible  bidder — Equiiy — In- 
junction.   Taylor  t.  Philadelpliia,  458« 
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LUNATICS. 

1.  Nonresident  lunatics — Property  in  this  State — Transfer 
—Act  of  April  IS,  1868,  P.  L.  9i—Statutes-'Construction. 

Powers  given  to  public  functionaries  or  others  for  public 
purposes,  or  the  public  benefit,  are  always  to  be  exercised  when 
the  occasion  arises. 

Whenever  a  statute  confers  an  authority  to  do  a  judicial  act 
in  a  certain  case,  it  is  imperative  on  those  so  authorized  when 
the  case  arises  and  its  exercise  is  duly  applied  for  by  a  party 
interested  and  having  the  right  to  make  the  application;  the 
exercise  depends  not  on  the  discretion  of  the  court  of  judges, 
but  upon  proof  of  the  particular  case  out  of  which  the  power 
arises. 

A  nonresident  limatic  does  not  become  a  ward  in  chancery 
in  Pennsylvania  because  he  has  property  here.  The  courts  of 
Pennsylvania  cannot  adjudge  a  nonresident  to  be  a  lunatic 
and  the  powers  of  the  courts  of  Pennsylvania  go  no  further 
than  conserving  the  property  of  such  limatic  as  lies  within  the 
State. 

Where  the  guardian  of  a  nonresident  lunatic  duly  declared 
such  by  the  courts  of  his  state,  makes  application  to  the  Court 
of  Common  Pleas  under  the  Act  of  April  13,  1868,  P.  L.  94, 
for  an  order  upon  the  committee  in  Pennsylvania  in  charge  of 
such  lunatic's  prox>erty  to  transfer  the  same  to  the  guardian, 
the  court  has  no  discretion  to  refuse  the  application  where  the 
petitioner  has  complied  with  every  requirement  of  the  act. 
M eMnllln  t.  Commonwealth  T.  I.  A  T.  Co.,  574. 

MANDAMUS. 

1.  Bridges — State  highway — Duty  of  county  to  maintain — 
Condemnation  of  toll  road—Acts  of  Ma^ch  15,  1911,  P,  L.  21, 
and  May  31, 1911,  P.  L.  468 — County  commissioners.  Com.  v. 
Gtoto,  504. 

2.  Constitutional  law — Const,  of  Penna,,  Art.  IV,  Sec.  8— 
Public  officers — Banking  commissioner — Nomination  hy  gov- 
ernor— Rejection  hy  senaie — Appointment  hy  governor  after 
adjournment  of  senate — VcUidity — Constitutional  constriction 
— Refusal  of  auditor  general  to  pay  salary — Parties  plaintiff — 
Act  of  June  8, 189$,  P.  L.  S4S — Action  at  relation  of  hanking 
commissioner — Practice,  C.  P.    Com.  v.  Snyder,  57. 

MANSLAUGHTER,  see  Criminal  Law. 
MABRIAQE,  see  Husband  and  Wife. 
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MASTER  AND  SERVANT. 

1.  Brakeman — Boy  trespasser— Bjeciion — Negligence — BaU- 
roads — Case  for  jury.  8tidfol«  t.  PklUd^lykia  4t  Ba«dlac 
By.  Co.»  445. 

2.  Negligence — Quarry— Blasfr-^Premaiure  explosion — In- 
jury to  workman — Tamping  with  iron  bars — FaUwre  io  supply 
wooden  rods — TUiterate  foreign  workmen — ConirOmiory  negli- 
gence — Assumption  of  risk — Case  for  jury.  De9*v4o  t. 
Steyheas-Jaeluon  O^^  230. 

8.  Negligence — Bailroads — Head-on  collision — Injuries  to 
conductor — Alleged  failure  to  warn  of  approaching  train — Con- 
flicting evidence — Case  for  jury  —  Erroneous  charge  —  New 
trial,    KmhM  t.  Licoaier  TmXUj  B.  B.  Oc,  147. 

4.  Safe  place  to  work — Assumption  of  risk — Case  for  jury — 
Negligence.    Comptoa  t.  WllHamayort  I.  *  K •  Co.,  16. 

MECHANICS'  UENS. 

1.  Becord — Erroneous  entries — Power  to  correct — Bubher 
stamping  of  date — Slipping  of  stamp — Impression  of  wrong 
month — Evidence — Sufficiency.    Ckrist  t.  Dmbosky,  297. 

MINES  AND  MINING. 

1.  Coal  lease — Difficulty  of  performance — Construction — 
Boyalties — Change  of  character  of  vein. 

Inconyenience  or  the  cost  of  compliance,  tbougli  they  mig^t 
make  compliance  a  hardship,  cannot  excuse  a  party  from  the 
performance  of  an  ahsolute  and  unqualified  undertakings  to  do 
a  thing  which  is  possible  and  lawf uL 

As  a  general  rule  a  lessor  is  not  relieved  from  liability  by 
subsequent  developments  or  changes  in  the  property. 
.  Where  the  terms  of  a  coal  lease  provide  for  the  payment  of  a 
minimum  royalty  to  the  lessors  by  the  lessee,  the  fact  that  the 
vein  of  coal  becomes  thinner  and  more  difficult  to  work  and  the 
coal  of  less  value,  does  not  excuse  the  lessee  from  the  duty  to 
pay  the  minimum  royalty  provided*  by  the  lease,  and,  in  an 
an  action  of  replevin  for  property  seized  by  landlord's  war- 
rant for  nonpayment  of  minimum  royalties  due  under  the 
terms  of  the  lease,  the  jury  were  properly  directed  to  find  a 
verdict  for  the  defendant  for  the  amount  of  royalties  so  due. 
Coroaa  O.  *  C.  Co*  t.  Dioldiisom,  589. 

2.  Coal  company — Negligence — Death  of  workman — Unin- 
sulated  wire — Proximate  oause-^Evideno&^AUeged  electrifi- 
cation of  watch — Absence  of  bums  on  body  or  clothes — Judg- 
ment for  defendant  n,  o,  v.  CiUliy  t.  Hariolgh"B>o#lwropd 
Coal  Ooh  20. 
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HOBTGAGES. 

1.  Mortgage  to  trustees  tu  sec%irUy — Failure  to  insure  prem^ 
ises — Destruction  by  fire — LiahilUy  of  trustee — Contracts — 
Construction — Trusts  and  trustee%— Corporate  loan.  Bell  t, 
Soraatom  Tnast  Co.,  28. 

MOTIONS  AND  RULES. 

1.  Motion  in  arrest  of  judgment  —  Misjoinder  of  actions 
averred — Verdict — Waiver.    KuuMdj  t.  Bothrook  Oo^  580. 

MOTOR  VEHICLES. 

1.  Automobile — Motorcycle — Head-on  collision — Car  driven 
by  repairman — Owner  in  car — Owner's  liability — Presumption 
— Bute  of  road — Passing  to  right — Ordinance — Act  of  July  7, 
191S,  P.  L.  67^ — Points  assuming  eonstence  of  disputed  facts — 
Conflicting  evidence — Contributory  negligence — Case  for  jury 
— Negligence.    Bell  t.  Jaoobs,  204. 

2.  Automobiles — Negligence — Railroads — Grade  crossing  — 
Collision — Approach  through  covered  bridge — Obstruction  of 

,  view — UnfamUiarity  with  locality — Singing  of  bell — Absence 
of  sufficient  warning — Contributory  negligence — Sudden  dan- 
ger— Imputed  negligence — Case  for  jury.  Wanner  t.  P.  Ifc  B^ 
B.  Oe^  278. 

3.  Automobiles — Negligence — Street  railways  —  Dangerous 
crossing — Bight-angle  collision  —  Passenger  in  automobile — 
Oraiuitous  guest — Death — Familiarity  with  locality — Contrib- 
utory negligence — Judgment  for  defendant  n.  o.  v.  loinclen- 
iMvs^r  T.  Bftflton  Transit  Co.,  288. 

4.  Automobiles  —  Pedestrians  —  Contributory  negligence  — 
Collision  —  Death — Case  for  jury  —  Negligence.  Kerk  t. 
Petere,  279. 

6.  Automobiles — Street  railway  car — Negligence  —  Head-on 
coUision  —  Injury  to  motorman  —  Automobile  passing  over 
bridge — Cloud  of  smohe — Obstructed  view — Chauffeut^s  faiU 
ure  to  stop — Contributory  negligence — Case  for  jury — Negli- 
gence.   Bn&oker  t.  Baldwin  XioeemotiTe  Works,  841. 

6.  AutomohUes — Trucks — Negligence — Pedestrians  —  Street 
intersection — Failure  to  sound  horn — Driving  close  to  curb — 
Pedestrian  stepping  from  curb — Obstruction  to  view — Con- 
flicting evidence  —  Contributory  negligence  —  Case  for  jury. 
Kaynard  t.  Barrett,  878. 

7.  Negligence — Automobiles — Pedestrian  standing  in  road — 
CoUision — Examination  of  witness — Speed — Warning  —  Con- 
clusion from  facts — Failure  to  answer  point — Charge — Suf- 
ficiency— Disinterested  witness — Comment  by  court.  War- 
mna  t.  Diek,  602. 
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8.  Motor  truck — Driver's  helper — VolunUiry  giving  up  of 
se(U — Fall  from  running  hoard — Award — Workmen's  compen- 
sation— Injury  in  course  of  employment.  Biclim  t*  Armour  4b 
Co.,  30. 

MUNICIPAL  LAW. 

1.  Boroughs — Coundlmen,  Act  of  May  H,  1915,  P.  L.  S12, 
Chapter  7,  Article  I,  Section  2^ — Quo  warranto. 

Section  2  of  Article  I,  of  Chi^ter  7  of  the  Borough  Act  of 
May  14,  1916,  P.  L.  312,  designating  a  judge,  justice  of  the 
peace  of  the  county  or  burgess  of  the  borough,  when  he  is 
qualified,  as  the  officer  before  whom  a  borough  councilman's 
I  oath  of  office  **may  be  taken"  is  directory  or  permissive,  not 
mandatory,  and  the  oath  may  be  taken  before  a  notary  public. 

Where  a  suggestion  for  a  writ  of  quo  warranto  to  oust  a 
borough  councilman  from  office  alleged  that  he  had  never  been 
properly  qualified  because  he  had  taken  the  oath  of  office  before 
a  notary  public,  and  not  before  one  of  the  officers  designated  by 
the  said  Act  of  1915,  a  demurrer  to  the  suggestion  was  properly 
sustained.    Com.  t.  Zalowski,  409. 

2.  Eminent  domain — Measure  of  damages — Damages  for  de- 
lay— Reasonableness  of  iem^ndr— Evidence — Charge — Burden 
of  proof,    Hoffman  t.  Philadolphim,  473. 

3.  Municipal  contracts  —  Provision  that  material  shall 
he  prepared  in  municipality — Act  of  July  6, 1917,  P.  L.  76fi — 
Validity — Constitution  of  Pennsylvania,  Article  III,  Section 
7  —  Local  and  special  legislation  —  Validating  prior  contracts 
—Ordinances— Validity—Acts  of  May  2S,  187k,  P.  L.  2S0,  and 
June  1,  1885,  P.  L.  37 — Lowest  responsible  bidder — Equity — 
Injunction, 

Classification  with  respect  to  governmental  functions  has 
been  uniformly  held  proper  on  the  groimd  that  legislation 
adapted  to  one  municipality  may  be  totally  unsuited  to  another 
by  reason  of  differences  in  population,  etc. ;  with  respect,  how- 
ever, to  private  undertakings  not  a  part  of  governmental  func- 
tions of  the  municipality,  and  in  which  the  State  has  no 
concern,  the  same  reason  for  classification  does  not  exist,  and 
the  propriety  thereof  must  stand  the  test  applied  to  legislation 
for  the  government  of  private  corporations. 

The  Act  of  July  6,  1917,  P.  L.  762,  authorizing'  municipali- 
ties to  provide  by  ordinance,  municipal  regulation  or  contract, 
that  any  portion  or  all  of  the  work  on  public  buildings  shall 
be  done  within  the  territorial  limits  of  the  municipal  division 
or  subdivision  for  which  said  work  is  being  performed,  and 
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validating  all  prior  ordinances  containing  such  provisions,  is  a 
special  law  and  violative  of  Article  m,  Section  7,  of  the  Con- 
stitution, forbidding  local  or  special  legislation  regulating 
labor,  trade,  mining  or  manufacturing. 

Ordinances  are  not  laws  within  the  meaning  of  the  constitu- 
tional provisions  prohibiting  local  or  special  legislation. 

The  ordinances  of  the  City  of  Philadelphia  of  November  26, 
1894,  and  December  28,  1895,  requiring  that  any  contract  for 
the  construction  of  public  buildings  shall  specify  therein  that 
it  shall  be  obligatory  on  the  departments  to  have  the  work  of 
cutting  and  preparing  stone  for  such  use  done  in  the  City  of 
Philadelphia,  and  that  proposals  for  the  work  into  which  said 
stone  enters  shall  be  worded  so  as  to  inform  intending  bidders, 
violate  the  Acts  of  May  23, 1874,  P.  L.  230,  and  June  1,  1886, 
P.  L.  37,  in  so  far  as  compliance  therewith  would  result  in  the 
award  of  a  contract  for  work  and  materials  to  other  than  the 
lowest  responsible  bidder. 

Prior  to  the  passage  of  the  Act  of  July  6, 1917,  P.  L.  762,  the 
City  of  Philadelphia  advertised  for  bids  for  the  construction 
of  a  new  library  building,  the  specifications  containing  a  clause 
that  bidders  must  fully  acquaint  themselves  with  all  the  legal 
and  departmental  regulations  applying  to  contract  work  of  the 
City  of  Philadelphia,  and  calling  attention  to  a  provision  for 
allowance  of  credit  to  the  city  to  be  deducted  from  the  amount 
of  the  contract  price  if  legally  permissible  to  have  the  stone 
cut  at  any  place,  so  that  the  said  cutting  be  not  limited  to  the 
City  of  Philadelphia.  Attached  to  the  proposal  were  copies  of 
the  ordinances  of  November  26,  1894,  and  December  28,  1895. 
There  were  two  bids,  one  for  $2,670,000  subject  to  a  deduction 
of  $155,000  if  the  provision  requiring  stone  to  be  cut  in  Phila- 
delphia be  eliminated;  the  other  for  $2,535,000  with  a  deduc- 
tion of  $110,000  if  the  provision  as  to  the  place  of  cutting 
stone  should  be  eliminated.  The  latter  bid  was  accepted  as 
being  the  lowest  responsible  bid  for  work  done  in  the  Oily  of 
Philadelphia.  The  former  bid  was  the  lower  bid  if  the  require- 
ment as  to  the  place  of  cutting  stone  be  eliminated.  In  a  suit 
in  eqtiity  brought  by  taxpayers  to  restrain  the  execution  of  the 
contract,  the  lower  court  held  that  the  ordinances  were  valid 
and  dismissed  the  bill.  Held,  that  the  contract  had  been  let  in 
violation  of  the  Acts  of  1874  and  1885  requiring  contracts  for 
materials  to  be  let  to  the  lowest  responsible  bidder  and  the  de- 
cree was  reversed. 

The  l^slature  may  confirm  that  which  it  might  have  pre- 
viously authorized.     Taylor  ▼•  Pl&lladelplila,  458. 
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4.  Municipal  liens — Taxpayer's  hill — Class  hill — Boroughs — 
Paving — Alleged  illegal  assessment — Adequate  remedy  ai  law 
Demurrer.    Bohltakmmr  t,  W*  Berwiok  Boro.,  605. 

5.  MumcipaliHes — Equity — Jurisdiction — Street  railways — 
Obstruction  of  tracks — Preliminary  injunction — Absence  of 
immediate  danger — DissoliUion  of  ir^unction.  BottmrUlm 
Union  Traotion  Co*  t.  St.  Clair  Boro.,  298. 

6.  Municipalities — Cities  of  the  third  class — Act  of  June  £7, 
191$,  P.  L.  668,  676  —  Improvements  —  Repairs — Competitive 
bidding — Equity — Injunction — Taxpayers  hill. 

Where  the  charter  act  of  a  city  prescribes  the  method  or  for^ 
mal  mode  of  making  municipal  contracts,  it  must  be  observed, 
and  if  not  executed  in  conformity  therewith  a  contract  is  not 
enforceable  against  the  municipality. 

Under  Sec  6,  Article  4,  of  the  Act  of  June  27,  1913,  P.  L. 
568-576,  relating  to  the  government  of  cities  of  the  third  class, 
contracts  for  improvements  to  a  city  hall,  including  new  heat- 
ing, lighting  and  plumbing  systems,  new  partitions,  stairways, 
windows,  entrances,  etc.,  must  be  let  as  provided  by  the  act; 
and  cannot  be  paid  for  out  of  a  contingent  fund  without  com- 
petitive bidding. 

To  hold  that  a  contingent  fimd  created  to  meet  incidental 
expenses  and  necessary  repairs  could  be  used  for  the  perman^it 
alteration  and  remodeling  of  public  buildings  would  practi- 
cally abrogate  this  section  of  the  statute. 

While  some  of  the  work  may  properly  be  classed  as  ordinary 
repairs,  yet  as  that  is  blended  with  the  other  it  cannot  be  made 
the  basis  for  a  separate  claim. 

In  a  taxpayer's  suit  to  enjoin  a  city  of  the  third  class  from 
paying  and  a  contractor  from  collecting  the  cost  of  improve- 
ments to  the  city  hall,  it  appeared  that  the  city  council  had 
appropriated  $2,500  iar  the  improvements;  that  plans  and 
specifications  were  prepared  by  the  architect  and,  upon  due  ad- 
vertisement, bids  were  submitted,  and  a  tabulation  showed  that 
the  improvements  would  cost  nearly  $2,000  more  than  the  ap- 
propriation. The  bids  were  rejected  and  the  amount  appropri- 
ated for  the  improvement  transferred  to  the  contingent  fund. 
Thereafter,  a  city  official  consulted  with  some  of  the  con- 
tractors, and  secured  new  bids  without  advertising,  ignoring 
the  original  plans  and  specifications.  The  mayor  and  council 
let  contracts  on  such  new  bids  and  the  work  was  proceeded 
with,  so  that  the  interior  of  the  building  was  entirely  changed. 
The  work  was  well  done  and  no  fraud  was  alleged.  Held,  the 
lower  court  properly  decided  that  the  cost  of  the  improvement 
could  not  be  recovered  by  the  contractors  because  the  contracts 
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had  not  been  let  after  competitive  bidding  as  required  by  the 
Act  of  1913.    Dolaa  T.  Sohoen,  11. 

7.  MunicipalUieB — Contracts  —  Construction  work  —  Extra 
work — Direction  of  city  engineer — Arbitration  and  certificate 
clatLses  —  Capricious  decision  by  engineer — Case  for  jury, 
Alureiui  t*  BeadiiiCy  100. 

MUNICIPAL  LIENS. 

1.  Taxpayer's  hUl — Boroughs — Paving — Alleged  illegal  as- 
sessment— Adequate  remedy  at  law — Demurrer,  SolilaagT  t* 
W.  Berwick  Boro^  605. 

MUBDER,  see  Criminal  Law. 

NEGLIGENCE. 

1.  AtUom^hile — Motorcycle — Head-on  collision — Car  driven 
hy  repairman — Owner  in  car — Owner's  liability — Presumption 
— Rule  of  road — Passing  to  right — Ordinance — Act  of  July  7, 
WIS,  P,  L,  671^ — Points  assuming  existence  of  disputed  facts — 
Conflicting  evidence — Contributory  negligence — Case  for  jury. 

Each  driver  of  approaching  vehicles  has  the  right  to  asstime 
that  the  other  will  use  due  care. 

There  is  a  presumption  that  an  owner  present  in  his  car  has 
power  to  control  it. 

The  owner  of  a  car  is  not  relieved  of  responsibility  for  its 
management  merely  because  he  is  not  personally  at  the  wheel, 
where  another  is  acting  as  driver  with  his  permission,  espe- 
cially where  the  owner  tacitly  assents  to  the  manner  in  whick 
the  car  is  driven. 

One  may  not  drive  recklessly  or  with  undue  speed  even  on 
his  own  side  of  the  street  and  does  not  necessarily  escape  lia- 
bility for  an  accident  because  he  was  on  the  proper  fifide. 

A  cily  ordinance  requiring  vehicles  to  keep  to  the  right  of 
the  centre  of  the  street  in  the  direction  in  which  they  are  going 
is  not  per  se  evidence  of  negligence  but  may  properly  be  con- 
sidered in  connection  with  the  evidence  in  the  case. 

The  Act  of  July  7, 1913,  P.  L.  672,  requiring  the  driver  of  a 
motor  vehicle,  when  overtaken,  to  turn  reasonably  to  the  right 
of  the  centre  of  the  highway  allowing  the  other  vehicle  free 
passage  to  the  left,  does  not  change  the  rule  of  the  road,  or  con- 
flict with  an  ordinance  requiring  aiH[>roaching  vehicles  to  pass 
to  the  right 

A  regulation  requiring  vehicles  to  keep  to  the  right  of  the 
centre  of  the  street  may  be  practicable  in  cities  but  not  ir 
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country  districts,  while  the  rule  of  turning  out  to  the  right  ap- 
plies to  hoth. 

A  request  for  charge  which  assumes  the  existence  of  disputed 
facts  cannot  he  granted. 

In  the  trial  of  an  action  for  damages  arising  from  a  collision 
between  two  yehicles  where  the  evidence  was  conflicting  as  to 
whether  plaintiff  was  on  his  right  side  of  street  at  the  time  of 
the  collision,  and  as  to  which  yehide  ran  into  the  other,  points 
aasuming  the  existence  of  either  contention  were  properly  re- 
fused. 

In  an  action  to  recover  for  death  of  plaintifPs  husband,  a 
motorcycle  driver,  resulting  from  a  head-on  collision  with  an 
automobile  while  the  former  was  ascending  a  steep  grade  after 
passing  through  a  subway  imder  a  railroad  track,  the  case  was 
for  the  jury  and  a  verdict  and  judgment  for  the  plaintiff  will 
be  sustained  where  the  evidence  was  conflicting  as  to  the  re- 
spective speeds  of  the  two  vehicles,  and  as  to  whether  deceased 
and  defendant  were  on  their  respective  right  sides  of  the  road; 
and  it  appeared  that  the  collision  occurred  in  daytime  after 
deceased  and  defendant  had  been  in  view  of  each  other  for  over 
800  feet;  and  that  at  the  time  of  the  collision  a  repairman, 
who  was  to  make  repairs  to  the  automobile,  was  driving  it  to 
see  what  repairs  were  needed,  and  that  the  owner  sat  beside 
him  but  made  no  request  or  suggestion  as  to  the  driving  of  the 
car.    Bell  t.  Jaoobs,  204. 

2.  Automohilea  —  Pedestrians  —  Contributory  negligence  — 
Collision — Death — Case  for  jury. 

Where  in  an  action  to  recover  damages  for  the  death  of  plain- 
tiff's husband  who  was  struck  by  defendant's  automobile  while 
walking  in  the  highway,  it  appeared  that  defendant  blew  his 
horn  and  could  have  stopped  his  machine  before  he  struck  de- 
ceased; that  defendant  undertook  to  pass  on  the  right-hand 
side  of  the  road  where  there  was  less  room  to  pass  than  on 
the  other  side  to  the  left  of  deceased;  and  that  deceased  was 
standing  in  the  road  bewildered  when  defendant  blew  his  horn, 
the  question  of  plaintiff's  negligence  and  defendant's  contribu- 
tory negligence  were  for  the  jury,  and  a  verdict  and  judgment 
thereon  for  plaintiff  were  sustained.    Kerk  v.  Peters,  279. 

8.  Automohiles — Pedestrian  standing  in  road — Collision — 
Examination  of  witness — Speed — Warning — Conclusion  from 
facts — Failure  to  answer  point — Charge — Sufficiency — Disin- 
terested witness — Comment  by  court. 

Failure  to  answer  a  point  does  not  constitute  error  if  its 
subject-matter  is  elsewhere  passed  upon  in  the  charge. 
While  a  pedestrian  may  lawfully  use  any  part  of  a  highway 
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lie  must  do  so  with  regard  to  the  rights  of  other  lawful  occu- 
pants thereof  and  to  the  customs  of  the  road. 

Standing  in  a  public  highway  at  a  point  usually  traveled 
only  by  vehicles  is  not  a  proper  use  thereof,  and  if  one  so 
standing  is  struck  by  a  vehicle  properly  using  the  highway,  as  a 
rule  he  cannot  recover  from  the  driver  thereof,  who  had  no 
reason  to  anticipate  his  being  there. 

A  trial  judge  may  properly  advise  the  jury  as  to  the  effect 
to  be  given  to  the  testimony  of  the  important,  disinterested 
witnesses  in  the  case. 

Ordinarily  it  is  for  the  jury  alone  to  draw  conclusions  from 
the  facts  stated  to  or  known  by  the  witnesses.  Wamina  t. 
Dick,  602. 

4.  Automobiles — Street  railway  car — Head-on  collision — In- 
jury to  motorman — Automobile  passing  over  bridge — Cloud  of 
smoke — Obstructed  view  —  Chauffeur's  failure  to  stop — Con- 
tributory negligence — Case  for  jury. 

Where  in  an  action  by  the  motorman  of  a  street  car  against 
the  owner  of  a  motor  truck  to  recover  for  personal  injuries 
sustained  by  plaintiff  in  a  head-on  collision  with  defendant's 
truck,  it  appeared  that  the  truck  was  being  driven  eastward 
on  the  eastbound  car  track  which  passed  over  a  bridge  across 
railroad  tracks;  that  in  order  to  permit  a  car  to  pass  it  the 
truck  driver  turned  to  the  left  onto  the  westboimd  track  al- 
though there  was  sufficient  space  between  the  eastbound  track 
and  the  curb;  that  just  as  the  eastbound  car  passed  the  truck 
a  cloud  of  smoke  was  thrown  over  the  tracks  by  a  locomotive 
passing  under  the  bridge;  that  the  smoke  completely  concealed 
from  the  view  of  defendant's  chauffeur  the  approach  of  the 
westbound  car  on  which  plaintiff  was  motormap,  but  the  truck 
continued  along  the  westbound  track  for  nearly  seventy  feet 
and  just  as  it  emerged  from  the  smoke-cloud,  collided  with 
plaintiff's  car,  after  making  a  quick  attempt  to  turn  to  the 
right  when  within  ten  feet  of  the  car,  the  questions  whether 
defendant's  chauffeur  was  negligent  in  turning  into  the  west- 
bound track  and  in  traveling  eastwardly  with  his  view  obstructed 
by  smoke,  and  also  whether  plaintiff  was  negligent  in  not 
avoiding  the  collision,  were  for  the  jury  and  a  recovery  by 
the  plaintiff  was  sustained.  Smoker  t.  Baldwin  LooonotlTe 
Works,  841. 

5.  Automobiles — Trucks — Pedestrians  —  Street  intersection 
— Failure  to  sound  horn — Driving  close  to  curb — Pedestrian 
stepping  from  curb — Obstruction  to  view — Conflicting  evidence 
— Contributory  negligence — Case  for  jury. 
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In  an  action  by  a  pedestrian  to  recover  for  personal  injuries 
sustained  by  reason  of  being  struck  by  defendant's  motor  truck, 
the  case  is  for  the  juiy  and  a  yerdict  for  the  plaintiff  will  be 
sustained  where  plaintifPs  evidence  was  that  he  was  walking 
eastwardly  along  the  south  sidewalk  towards  an  intersecting 
street  which  he  intended  to  cross,  that  just  before  stepping  into 
the  street  he  looked  in  both  directions  and  saw  no  wheels  ap- 
proaching, although  he  saw  a  limousine  standing  on  the  west 
side  of  the  street  he  was  crossing,  beyond  the  northwest  comer 
of  the  intersection,  that  he  then  stepped  into  the  street  and 
was  instantly  struck  by  the  front  of  defendant's  truck,  which 
was  southbound,  and  had  approached  without  warning,  under 
improper  control,  and  dangerously  dose  to  the  curb;  although 
defendant's  evidence  was  that  plaintiff  while  on  the  sidewalk, 
and  close  to  the  curbstone,  was  struck  on  the  shoulder  by  the 
upper  part  of  the  truck  while  he  was  proceeding  in  the  same  di- 
rection as  the  truck,  and  that  the  accident  occurred  not  at 
the  intersection  but  40  or  50  feet  south  thereof.  Majmard  v. 
Barrett,  878. 

6.  Building  erection — Freshly  placed  stone — Stone  carver 
working  helow — FM  of  stone — Contributory  negligence — Judg* 
ment  for  defendant  n.  o,  v. 

In  an  action  to  recover  for  the  death  of  plaintiff's  husband, 
a  stone  carver,  occasioned  by  the  fall  of  a  large  stone  under 
which  he  was  working,  deceased  was  guilty  of  contributory 
neglig^ce  as  a  matter  of  law  and  judgment  will  be  entered  for 
defendant  non  obstante  veredicto,  where  it  appeared  that  de- 
fendants were  engaged  in  setting  the  stones  on  a  building  and 
that  deceased  was  the  employee  of  the  company  doing  the  carv- 
ing work;  that  immediately  after  the  placing  of  the  stone  in 
.  question,  plaintiff  started  to  carve  a  stone  under  it  and  others 
which  had  been  recently  placed,  although,  according  to  plain- 
tiff's own  witness,  he  had  Deen  warned  not  to  work  there  until 
the  mortar  should  dry;  and  there  was  no  direct  evidence  as  to 
the  cause  of  the  fall  of  the  stone.    Caisvlo  v.  Holaoher,  447. 

7.  Contributory  negligence — Railroads — Horse  and  wagon — 
Grade  crossing— Collision--'* Stop,  look  and  listen'* — Conflict- 
ing  evidence — Case  for  jury. 

The  traveler  at  a  grade  crossing  after  stopping  ia  required  to 
continue  to  look  and  listen  as  he  goes  forward  and  to  be  vigi- 
lant as  long  as  danger  is  to  be  apprehended. 

In  a  negligence  case  where  plaintiff's  evidence  in  chief  and 
that  of  his  witnesses  make  out  a  case  free  of  contributory  negli- 
gence, the  case  is  for  the  jury  although  some  of  the  answers  on 
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CTOss-exainination  might  indicate  negligence  on  the  part  of  the 
plaintiff. 

In  an  action  against  a  railroad  company  to  recover  for  per- 
sonal injuries  sustained  by  reason  of  plaintiff's  wagon  being 
struck  at  a  grade  crossing,  the  case  is  for  the  jury  and  a  verdict 
and  judgment  for  the  plaintiu  will  be  sustained  where  it  ap- 
pears that  plaintiff  stopped,  looked  and  listened  when  within 
twenty-five  feet  of  the  track,  and  then  proceeded  forward  con- 
tinuing to  look  and  listen;  that  just  as  the  horse  stepped  on 
the  track  plaintiff  for  the  first  time  saw  an  engine  about  100 
feet  distant;  that  he  struck  the  horse  and  it  jumped  forward 
but  the  rear  wheel  of  the  wagon  was  caught  by  the  tender  of  the 
engine,  which  was  running  backward,  and  plaintiff  was  thrown 
to  the  ground  and  sustained  the  injuries  complained  of;  that 
the  engine  approached  at  the  rate  of  forty-five  miles  per  hour 
without  warning;  that  the  collision  occurred  after  sundown 
and  there  was  evidence  to  show  the  presence  of  haze  or  fog 
and  that  darkness  was  approaching;  and  plaintiff's  testimony 
that  he  could  see  only  300  to  400  feet  from  the  point  where  he 
stopped  was  corroborated  by  other  witnesses,  although  con- 
tradicted by  witnesses  for  the  defendant.  Mllligan  t.  P.  *  R« 
B.  Co.,  344. 

8.  Damages — Evidence — Measure  of  damages — Present  value 
— Expectancy, 

In  an  action  for  personal  injuries,  the  admission  of  evidence 
as  to  the  present  value  of  mon^  for  different  periods  of  ex- 
pectancy based  upon  total  disability  was  not  error  where  there 
was  evidence  of  plaintiff's  earning  power  before  she  was  in- 
jured, and  that  she  was  totally  disabled  by  the  injuries  which 
she  sustained. 

In  such  case,  the  trial  judge  properly  charged  the  jury,  *1f , 
however,  you  do  not  believe  that  she  is  totally  incapacitated  for 
work,  but  find  as  a  fact,  as  one  physician  tells  you,  that  she  is 
now  able  to  do  light  work,  then  you  will  consider  compensation 
to  her,  instead  of  contemplating  total  loss  of  earning  power, 
simply  a  diminution  or  lessening  of  earning  power."  Fletolier 
T*  Wilmlngtom  Bteamlioat  Co.,  1. 

9.  Dea^h  —  Svhstitution  of  administratrix  as  plaintiff — 
Abatement — Laches — Waiver — Preswenption — Trial  eight  years 
after  issue— Act  of  April  15,  1861,  P.  L.  669,  Sec.  18— Con- 
struction— Practice,  C.  P. — Trial— Evidence, 

Where  an  action  is  brought  for  personal  injuries  and  before 
the  trial  of  the  case  the  plaintiff  dies,  his  administratrix  may 
be  substituted  as  plaintiff  and  such  substitution  may  take  place 
more  than  one  year  after  the  death  of  the  decedent    Section 
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18  of  the  Act  of  April  16, 1851,  P.  L.  669,  authorizing:  the  sub- 
stitution does  not  fix  the  time  in  which  substitution  shall  be 
made  ai^d  the  court  cannot  invade  the  province  of  the  legis- 
lature and  fix  a  time  by  construction. 

The  usual  and  proper  practice,  where  unreasonable  delay  in 
prosecution  or  laches  is  urged  as  the  ground  for  abatement  of 
a  suit,  is  a  motion  or  rule  taken  by  defendant  and  not  objection 
to  testimony  on  the  trial  of  the  cause.  The  defendant  can  and 
may  waive  the  default  or  laches  and  go  to  trial  on  the  merits 
and  where  he  takes  no  steps  to  abate  the  action  until  the 
plaintiff  has  incurred  the  expense  of  the  preparation  for  the 
trial,  he  cannot  at  the  trial  defeat  the  plaintifPs  right  to 
recover  by  objection  to  evidence  of  her  authority  to  bring  stiit. 

In  an  action  to  recover  damages  for  personal  injuries,  it  ap- 
peared that  plaintiff  brought  stiit  on  March  26,  1907,  for  in- 
juries sustained  in  July,  1906;  that  the  statement  was  filed 
and  a  rule  to  plead  was  issued  on  June  3,  1907,  that  defendant 
pleaded  **not  guilty*'  on  June  17,  1907 ;  that  plaintiff  died  on 
November  2,  1907,  and  that  his  death  -was  suggested  in  1915, 
and  on  June  5,  1916,  his  death  was  again  suggested  of  record 
and  his  administratrix  was  substituted  as  plaintiff;  that  at  the 
trial  of  the  case,  defendant  objected  to  the  admission  in  evi- 
dence of  the  letters  of  administration  on  the  theory  that  the 
plaintiff's  right  to  be  substituted  was  barred  because  not  as- 
serted within  one  year  after  the  decedent's  death.  Held,  the 
letters  were  properly  admitted  in  evidence.  Forrest  t.  Phila- 
delpHla  B.  T.  Oo^  883. 

10.  Master  and  servant — Quarry — Blast — Premature  explo- 
sion— Injury  to  workman — Tamping  with  iron  bars — Failure 
to  supply  wooden  rods — Illiterate  foreign  worhmsn — Contrtbu- 
tory  negligence — Assumption  of  risk — Case  for  jury. 

Although  a  jury  cannot  be  permitted  to  guess  at  the  cause 
of  an  accident  where  the  evidence  points  to  a  certain  cause  for 
an  accident  which  would  fasten  liability  on  the  defendant,  the 
plaintiff  will  not  be  denied  redress  because  there  may  be  some 
other  possible  cause  for  the  accident. 

The  operating  of  a  quarry  is  a  hazardous  business  and  it  is 
the  operator's  duty  to  furnish  such  tools  as  will,  so  far  as  is 
reasonably  practicable,  protect  his  employees  from  danger. 

In  the  employment  of  inherently  dangerous  agencies,  such 
as  powder  or  other  explosives,  it  is  the  duty  of  the  master  to 
exercise  a  degree  of  care  for  the  safety  of  the  servant  commen- 
surate with  the  danger  to  be  reasonably  anticipated.  The 
master  is  liable  if  the  injury  to  the  servant  is  the  result  of  a 
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defectiye  eystem  not  adequately  protecting  the  workmen  at 
the  time  of  the  explosion. 

One  who  places  in  the  hands  of  or  authorizes  the  use  by  an- 
other person  of  a  dangerous  instrument  or  article  under  such 
circimistances  that  he  has  reason  to  know  it  is  likely  to  pro- 
duce injury,  is  liable  for  the  natural  consequences. 

The  rule  as  to  assumption  of  risk  does  not  apply  where  the 
danger  is  hidden  or  unknown  to  the  employee. 

In  an  action  by  an  employee  against  the  owner  of  a  quarry 
to  recover  for  personal  injuries  sustained  in  consequence  of  the 
premature  explosion  of  a  blast  the  questions  of  defendant's 
negligence  and  the  contributory  negligence  of  plaintiff  and  the 
assumption  of  risk  on  the  part  of  the  plaintiff  are  for  the 
jury,  and  a  verdict  and  judgment  for  plaintiff  will  be  sus- 
tained where  it  appears  that  plaintiff,  an  illiterate  foreign 
laborer,  had  been  employed  at  defendant's  quarry  for  seven 
years  and  had  never  worked  in  any  other  quarry  and  was  not 
familiar  with  methods  elsewhere  employed ;  that  at  time  of  the 
explosion  plaintiff  was  a  *^ole  man,"  and  his  work  was  to  load 
the  holes  with  explosive  after  they  had  been  drilled;  that  the 
explosion  occurred  when  plaintiff  placed  an  iron  tamping  bar 
in  the  hole  after  it  had  been  loaded  and  struck  it  a  blow  with 
a  hammer;  that  defendant  knowingly  permitted  the  tamping 
to  be  done  with  iron  bars  and  failed  to  supply  wooden  rods  or 
other  implements  for  the  purpose;  and  on  the  trial  an  expert 
expressed  an  opinion  that  the  uffe  of  the  iron  bar  caused  a 
spark  or  concussion  resulting  in  the  explosion. 

In  such  case  it  was  not  material  who  supplied  the  particu- 
lar iron  bar  in  question,  as  all  the  tamping  had  been  done  by 
iron  bars  in  defendant's  quarry  for  years. 

King  and  Morgan,  109  Fed.  Bepr.  446,  distinguished.  De- 
Kardo  t.  Btephens-Jaokson  Co.,  280. 

11.  Master  and  servant — Safe  place  to  work — Assumption  of 
rish — Case  for  jury. 

Where,  in  an  action  to  recover  damages  from  plaintiff^s  em- 
ployer for  personal  injuries  sustained  by  plaintiff  while  at  work, 
it  appeared  that  plaintiff  was  required  to  mount  machinery  to 
shove  certain  timbers  in  place,  that  he  should  have  been  given 
a  plank  to  stand  upon,  but  that  the  foreman  told  him  he  could 
find  none  and  the  plaintiff  would  have  to  do  the  best  he  could ; 
that  an  artificial  light  was  generally  kept  in  the  room,  but  that 
on  the  morning  of  the  accident,  it  was  not  burning;  and  that 
plaintiff  slipped  from  his  position  while  endeavoring  to  shove 
the  timbers  in  place  whereby  the  injuries  complained  of  were 
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caused,  the  ease  was  for  the  jury  and  a  verdict  and  judgment 
for  plaintiff  were  sustained.  O«»ptom  t.  WllHaiwport  I.  It 
H.  Co.,  16. 

12.  Mines  and  mining — Coal  company — Death  of  worhman 
— Uninsulated  wire  —  Proximate  cause  —  Evidence  —  Alleged 
electrification  of  watch — Absence  of  hums  on  body  or  clothes — 
Judgment  for  defendant  n,  o.  v. 

In  an  action  against  a  coal  mining  company  to  recover  for 
the  death  of  plaintiff's  husband,  a  minor,  alleged  to  have  been 
occasioned  by  coming  in  contact  with  electric  wires  in  defend- 
ant's mine,  plaintiff's  theory  being  that  a  pipe  deceased  was 
carrying  had  come  in  contact  with  an  uninsulated  overhead 
wire,  judgment  was  properly  entered  for  the  defendant  non 
obstante  veredicto  where  there  was  no  proof  that  deceased,  who 
was  suffering  from  incurable  heart  trouble,  had  in  any  man- 
ner come  in  contact  with  the  wire;  and  it  appeared  that  the 
attending  physician  and  others  who  examined  deceased  found 
nothing  in  or  on  the  body  or  clothing  indicating  bums  from 
electricity ;  and  plaintiff  relied  mainly  upon  the  condition  of  a 
nickel  watch  which  deceased  wore  under  a  covering  of  two 
shirts  at  the  time  of  his  death,  and  which  a  jeweler,  who  ex- 
amined it  over  a  year  after  the  death  of  the  decedent,  testified 
had  been  electrified.  Oaddy  v.  Harleigh-Brookwood  Ooal 
Co.,  20. 

18.  Railroad  companies — Passengers  alighting  from  trains-^ 
Fall — Contributory  negligence. 

Where  in  an  action  to  recover  damages  for  personal  injuries, 
it  appeared  that  plaintiff  had  been  a  passenger  on  a  railroad 
train  which  had  come  to  a  stop  at  a  station ;  that  the  platform 
of  the  car  and  the  station  platform  were  on  the  same  level, 
but  that  there  was  a  space  between  to  give  sufficient  clearance 
to  the  train  when  in  motion;  tliat  while  plaintiff  was  going 
from  the  car  platform  to  the  station  platform,  she  stepped  into 
the  open  space  and  fell,  suffering  the  injuries  complained  of; 
but  where  it  further  appeared  that  she  walked  so  close  to  the 
passenger  in  front  of  her  that  she  wfis  not  able  to  see  the  open 
space  had  she  looked  for  it;  and  where  there  was  nothing  to 
show  that  the  person  in  front  was  detaining  her  or  that  there 
was  pressure  by  those  following  her,  and  no  reason  suggested 
why  she  could  not  have  increased  the  distance  between  herself 
and  the  passenger  in  front,  she  was  clearly  guilty  of  contribu- 
tory negligence  in  failing  to  look  where  she  was  going,  and 
the  jury  having  found  a  verdict  for  plaintiff,  the  court  should 
have  entered  judgment  for  defendant  n.  o.  v.  Tw^rglqr  ▼• 
Peaiuu  B.  B.  Oq^  6. 
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14.  Railroads — Automohilea — Grade  crossing  —  Collision — 
Approach  through  covered  bridge  —  OhstrtLcHon  of  view  — 
Death  of  passenger — Unfamiliarity  with  locdlitu — Ringing  of 
bell — Absence  of  sufficient  warning  —  Contributory  negligence 
— Sudden  danger — Imputed  negligence — Case  for  jury. 

Where  in  an  action  against  a  railroad  companj-  to  recover  for 
the  death  of  plaintifPs  husband,  who  wa^  killed  in  a  grade 
crossing  collision  while  a  passenger  in  an  automobile,  it  ap- 
peared that  the  car  was  traveling  about  twenty  miles  an  hour 
along  a  road  which  paralleled  a  creek  and  turned  sharply  to  the 
right  and  up  grade  to  and  across  a  covered  bridge,  the  sides 
of  which  were  entirely  enclosed;    that  defendant's  railway 
crossed  the  highway  thirty-one  feet  from  the  far  end  of  the 
bridge;   that  at  the  lAoment  of  emerging  from  the  bridge,  a 
view  of  defendant's  track  was  obtainable  for  a  distance  of  400 
feet;  that  there  was  a  crossing  sign  attached  to  the  entrance 
of  the  bridge  farthest  from  the  tracks,  but  there  was  no  "stop, 
look  and  listen"  sign  at  the  crossing;  that  the  automobile  and 
the  train  approached  the  crossing  at  approximately  the  same 
speed;  that  although  a  whistle  was  blown  at  a  whistling  post 
a  quarter  of  a  mile  from  the  crossing,  the  evidence  was  con- 
flicting as  to  whether  a  bell  was  rung  or  any  other  signal  given 
of  the  approach  of  the  train;   that  when  the  automobile  ap- 
proached the  track,  the  driver  was  not  aware  of  the  railroad 
until  within  eight  feet  therefrom,  and  believing  a  stop  on  the 
near  side  impossible,  endeavored  to  cross  ahead  of  the  train 
and  the  rear  of  the  automobile  was  struck  when  it  had  nearly 
completed  the  crossing,  the  question  whether  sufficient  warn- 
ing was  given  to  notify  travelers  approaching  the  crossing  was 
for  the  jury. 

Where  in  such  case  the  driver  and  deceased  were  both  un- 
familiar with  the  road,  it  was  for  the  jury  to  say,  in  view  of  the 
narrow  roadway,  the  sharp  curve  and  the  necessity  of  being  on 
the  lookout  for  other  vehicles,  whether  the  driver  was  guilty 
of  contributory  negligence  in  attempting  to  drive  ahead  of  the 
train  instead  of  coming  to  a  stop  on  the  near  side  of  the  track. 
Whether  the  driver's  choice  was  a  wise  one  is  not  the  ques- 
tion; as  the  danger  was  sudden  and  imminent,  he  was  not 
bound  to  pursue  the  safest  and  wisest  course  in  attempting  to 
avoid  an  accident 

Where  in  such  case,  it  appeared  that  the  automobile  was 
hired  to  take  deceased  and  some  friends  to  a  particular  desti- 
nation and  was  in  the  immediate  control,  aside  from  the  desti- 
nation and  route  to  be  traveled,  of  the  driver;  that  deceased 
was  sitting  in  the  front  seat  conversing  with  his  friends,  with 
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his  back  in  the  direction  from  wbich  the  train  came;  and 
where  there  was  nothing  to  show  that  he  was  aware  of  the 
proximity  of  the  railroad  crossing  until  the  engine  was  upon 
them,  the  negligence  of  the  driver  was  not  imputable  and  he 
was  not  guilty  of  contributory  negligence  as  a  matter  of  law,  and 
verdict  for  plaintiff  will  be  sustained.  Wanner  t.  P.  *  B,  B. 
Co.,  2Y3. 

16.  Railroads — BraJceman — Boy  trespasser — Ejection — Case 
for  jury. 

Where  a  brakeman  struck  at  and  pursued  in  a  menacing  and 
threatening  manner  a  ten-year-old  boy  trespasser  on  a  train, 
in  consequence  of  which  he  fell  off  and  was  run  over  by  one  of 
the  cars,  the  railroad  company  will  not  be  relieved  of  liability 
on  the  theory  that  the  brakeman  was  not  acting  within  the 
scope  of  his  authority  merely  because  he  was  at  the  time  tem- 
porarily engaged  in  flagging  trains  at  a  switch,  which  was  one 
of  his  duties,  where  the  keeping  of  trespassers  from  trains  was 
another  of  his  duties;  and  in  such  case,  a  recovery  against 
the  railroad  company  for  the  injuries  so  occasioned  will  be 
sustained.  Stidf  ole  v.  Pl&iladelpl&im  Sc  Beadine  By.  Co^  445. 
16.  Railroads — Contributory  negligence — Passenger  alight' 
ing  from  train — Duties  of  brakeman — Proximate  cause — Court 
and  jury. 

It  is  the  duty  of  a  common  carrier  of  passengers  to  exercise 
the  highest  practical  degree  of  care  and  to  afford  them  a  safe 
means  of  ingress  and  egress  to  and  from  the  car  or  other 
vehicle  of  transportation. 

A  railroad  company  is  liable  for  the  negligent  acts  of  em- 
ployees while  assisting  passengers  to  and  from  its  cars. 

In  an  action  of  trespass  by  a  husband  and  wife  to  recover  for 
personal  injuries  to  the  wife,  it  appeared  that  plaintiffs  took 
passage  on  one  of  defendant's  excursion  trains  to  go  to  a  cer- 
tain park  with  a  large  party  for  an  annual  picnic.  Where  the 
trains  stopped  at  the  park  there  was  a  gravel  or  cinder  walk 
used  as  a  platform,  which  was  at  least  three  feet  below  the 
bottom  step  of  passenger  cars;  making  a  step  or  jump-down 
of  that  distance  in  alighting.  The  evidence  for  plaintiffs  was 
to  the  effect  that  the  train  was  filled  with  passengers  and  as 
it  stopped  the  brakeman  at  the  rear  of  the  car  in  which  they 
were  riding  called  "This  way  out";  and  that  the  husband  was 
the  first  passenger  to  go  out  the  rear  door  and  off  the  car;  and 
that  he,  seeing  a  brakeman  there  to  assist  the  ladies,  went  in 
search  of  a  table  and  benches  for  the  picnic  dinner;  that  the 
wife  coming  out  after  several  other  passengers,  walked  down 
the  car  steps  and  saw  a  brakeman  standing  on  the  walk,  who 
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with  his  left  hand  was  assisting  lady  passengers  from  said  car 
down  to  the  walk  and  with  his  right  hand  was  performing  a 
like  service  for  ladies  alighting  from  the  next  car;  that,  as 
he  took  her  left  hand,  she  released  her  hold  from  the  hand  rail, 
and,  just  as  her  foot  was  leaving  the  bottom  step,  when  she 
was  committed  to  the  act  of  alighting,  he  suddenly  and  with- 
out warning  jerked  his  hand  away,  causing  her  to  fall  to  the 
ground  and  strike  her  knee  upon  the  rail  of  an  adjoining  track, 
inflicting  the  injuria  complained  of.  Held,  that  the  questions 
of  defendant's  negligence  and  plaintifiPs  contributory  negli- 
gence  were  properly  left  to  the  jury  and  judgments  on  verdicts 
for  the  plaintiffs  were  sustained. 

Where  the  real  cause  of  the  accident^  as  claimed  by  plaintiffs 
and  found  by  the  jury,  was  the  act  of  the  brakeman  in  sud- 
denly withdrawing  his  hand  at  the  critical  moment,  it  cannot 
be  said  as  a  matter  of  law  that  the  wife's  seeming  want  of  care, 
in  not  looking  out  for  her  own  safety,  contributed  to  the  ac- 
cident. 

As  a  brakeman  was  present  to  help,  it  cannot  be  affirmed  as 
a  legal  conclusion  that  the  husband  was  negligent  in  failing 
to  wait  and  assist  his  wife  to  alight.  Hager  t*  P.  *  R«  B. 
Co.,  859. 

17.  Railroads — Engine  pushing  coal  car  into  private  siding 
— Pedestrian  on  sidewalk — Death — Obstruction  of  view  of  en- 
gine headlight — Speed — Failure  to  sound  heU — Oonflicting  evi- 
dence— Contributory  negligence — Case  for  jury. 

In  an  action  against  a  railroad  company  to  recover  for 
death  of  plaintiff's  husband  resulting  from  his  being  struck 
by  a  car  which  was  being  pushed  into  a  siding  from  a  track 
on  a  city  street,  the  case  was  for  the  jury  and  a  verdict  and 
judgment  for  the  plaintiff  will  be  sustained  where  it  appeared 
that  deceased  was  walking  westward  along  the  south  sidewalk ; 
that  he  stopped,  looked  and  listened  before  stepping  onto  the 
siding;  that  he  was  struck  just  as  he  reached  the  west  rail  of 
the  siding,  that  the  accident  occurred  on  a  dark  night  and  the 
headlight  of  the  locomotive,  if  burning,  was  obscured  by  the 
car  which  it  was  pushing,  and  the  evidence  was  conflicting 
as  to  the  speed  of  the  car  and  as  to  whether  the  bell  of  the  loco- 
motive was  sounded.    IHGraaio  t«  Peniuu  B.  B,  Oo*,  864. 

18.  Railroads — Master  and  servant — Head-on  collision — In- 
juries to  conductor — Alleged  failure  to  wa/m  of  approaching 
train — Conflicting  evidence — due  for  jury — Erroneous  charge 
— New  trial. 

Where  in  an  action  to  recover  damages  for  personal  injuries 
sustained  by  conductor  on  a  railroad  train  as  a  result  of  a 
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collision  between  the  train  of  whicli  he  was  in  charge  and  a 
train  on  the  same  track  which  was  approadiing  from  the  op- 
posite direction,  it  appeared  that  plaintiff's  train  consisted  of 
an  engine  and  a  combination  baggage  and  passenger  coach 
which  was  ahead  of  the  engine,  and  two  witnesses  testified 
without  objection  that  for  a  period  of  two  years  that  particular 
train  had  sometimes  run  with  the  engine  ahead  and  at  other 
times  behind,  pushing  the  passenger  coach,  a  third  witness 
was  properly  permitted  to  testify  to  substantially  the  same 
facts,  as  such  evidence  tended  to  prove  that  the  plaintiff  was 
free  from  contributory  negligence  in  making  up  his  train  with 
the  passenger  coach  ahead  of  the  engine. 

Where  in  such  case  there  was  evidence  on  behalf  of  the  de- 
fendant that  a  clerk  in  the  office  of  defendant,  at  the  station 
from  which  plaintiff's  train  started,  had  notified  plaintiff 
verbally  to  hold  his  train  until  the  freight  train  which  subse- 
quently collided  with  him  had  arrived,  and  plaintiff  denied 
having  received  the  order,  and  testified  that  such  clerk  told 
him  he  coidd  go  ^'as  soon  as  (the  conductor  of  another  freight 
train)  was  out  of  the  road"  and  after  such  train  had  left 
plaintiff  started  without  knowing  that  the  freight  train  which 
collided  with  him  was  on  the  track  ahead  of  him,  and  the  col- 
lision resulted,  a  point  for  charge  presented  as  an  important 
and  controlling  issue  of  fact  in  the  case,  the  question  whether 
defendant's  clerk  directed  plaintiff  to  hold  his  passenger  train 
until  the  freight  train  which  collided  with  him  had  arrived, 
should  have  been  unqualifiedly  affirmed,  and  the  refusal  to 
affirm  such  point  was  reversihle  error. 

In  such  case,  the  trial  judge  erred  in  charging  the  jury  that 
they  must  find  whether  the  order  alleged  to  have  been  given  by 
the  defendant's  clerk  to  the  plaintiff  was  given  in  a  proper 
manner,  as  the  jury  might  have  found  under  the  charge  that 
the  order  should  have  been  given  in  writing,  and  that  defend- 
ant was  negligent  in  having  given  it  verbally;  and  the  trial 
judge  further  erred  in  permitting  the  jury  to  infer  that  the 
defendant  had  been  negligent  in  not  having  informed  plaintiff 
that  if  he  disobeyed  the  order  he  might  be  in  peril  of  a  col- 
lision, as  the  defendant  was  not  required  to  inform  plaintiff  of 
so  obvious  a  fact.    KnHn  ▼.  Iiigonier  Valley  R.  R.  Co^  147. 

19.  Railroads — Pedestrian — Orade  crossing — ''Stop,  look  and 
listen" — Sudden  danger — Death — Contributory  negligence — 
Case  for  jury. 

In  an  action  against  a  railroad  company  to  recover  for  death 
of  plaintiff's  husband  resulting  from  his  being  struck  at  a 
grade  crossing,  the  question  of  the  contributory  negligence  of 
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deceased  was  for  the  juiy  and  a  verdict  and  judgment  for  the 
plaintifF  wilLbe  sustained  where  it  appears  that  as  deceased  was 
walking  eastward  along  a  street  which  crossed  defendant's 
double  track  line,  for  the  purpose  of  boarding  a  street  car 
standing  on  the  far  side  of  the  crossing,  he  stopped  and  looked 
in  both  directions;  that  he  stopped,  looked  and  listened  a  sec- 
ond time  within  four  feet  of  the  southbound  (near)  track; 
that  a  long  freight  train  was  then  being  drawn  by  four  engines 
up  a  heavy  grade  &t  from  two  to  five  miles  per  hour  and  was 
at  a  point  200  feet  distant;  that  deceased  then  proceeded  to 
cross  and  when  between  the  north-  and  southbound  tracks 
hesitated  an  instant  and  then  continued  across,  and  when  on 
far  rail  of  the  northbound  track  was  struck  by  the  engine  of  a 
train  which  had  come  around  a  sharp  curve  490  feet  distant 
without  soimding  a  whistle  or  other  warning  of  its  approach; 
and  it  appeared  that  there  was  no  watchman  at  the  crossing  to 
give  warning  of  the  approach  of  the  train.  Kobylis  v.  P.  & 
R.  B.  Co.,  350. 

20.  Steamboats — Fogs — Collisions  —  Passengers  —  Case  for 
jury. 

Unusual  caution  is  required  of  those  in  charge  of  vessels 
passing  through  a  fog. 

In  an  action  against  a  steamboat  company  for  personal  in- 
juries sustained  by  plaintiff  in  consequence  of  a  collision  be- 
tween a  ferry  boat  and  defendant's  steamboat  upon  which  the 
plaintiff  was  a  passenger,  the  case  was  for  the  jury  where  it  ap- 
peared that  the  collision  occurred  in  a  dense  fog  and  there  was 
evidence  that  the  captain  of  defendant's  steamboat  failed  to 
observe  the  regulations  established  by  the  government  for  boats 
in  passing,  as  a  result  of  which  the  accident  occurred.  Fletch- 
er ▼•  Wilmington  Steamboat  Co.,  1. 

21.  Stepping  out  into  darkness — Dance  hall  — Rear  door — 
Wooden  platform — Absence  of  guard  rails — Injury  to  musician 
— Statement  of  claim — Unfamiliarity  with  place — Afflda^vit  of 
defense  in  nature  of  demurrer — Practice  Act  of  May  H,  1916, 
P.  L,  48S — Contributory  negligence — Judgment  for  defendant. 

A  statement  of  claim  is  insuf&cient  where  it  fails  to  make 
out  a  case  clear  of  contributory  negligence  on  the  part  of  the 
plaintiff. 

In  an  action  against  the  owner  of  a  dance  hall  to  recover  for 
personal  injuries  resulting  from  plaintiff's  falling  off  a  platform 
adjoining  a  rear  door  of  the  hall,  the  statement  of  claim  af- 
firmatively discloses  contributory  negligence  on  the  part  of  the 
plaintiff  and  judgment  was  properly  entered  for  the  defendant 
where  it  was  averred  that  plaintiff  was  a  musician  employed  by 
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the  lessee  of  the  hall;  that  the  platfonn  in  question  was  three 
feet  by  six  and  was  used  during  the  dancing  by  the  dancers; 
that  some  one  other  than  the  plaintiff  on  the  night  of  the  acci- 
dent opened  the  door  in  the  hall  leading  to  the  platform  and 
he  stepped  out  on  it  in  the  darkness,  that  he  was  unable  to  see 
the  ends  of  the  platform  and  stepped  off  it  and  sustained  the 
injuries  complained  of.    DatU  ▼•  Bdmondson,  199. 

22.  Street  railway  companies  —  Contributory  negligence  — 
Conflicting  statements — Case  for  jury. 

In  an  action  for  personal  injuries,  the  plaintiff  is  not  re- 
quired to  disprove  contributory  negligence,  but  only  to  make 
out  a  case  clear  of  it. 

In  an  action  for  the  death  of  plaintiff's  husband  where  from 
one  part  of  plaintiff's  testimony  it  appeared  that  deceased  was 
guilty  of  contributory  negligence,  but  from  another  part  it 
appeared  that  he  was  not,  and  there  were  no  other  witnesses  of 
the  accident,  the  case  was  for  the  jury. 

Where  in  an  action  against  a  street  railway  company  to  re- 
cover damages  for  the  death  of  plaintiff's  husband  who  was 
killed  by  a  trolley  car  while  endeavoring  to  cross  the  highway 
at  a  crossing,  plaintiff  testifies  that  the  accident  occurred  in  the 
evening  after  dark ;  that  she  saw  her  husband  as  he  approached 
the  track;  that  he  looked  up  and  down  the  track  and  that  she 
did  the  same,  but  neither  could  see  a  car  approach;  that  both 
listened  and  heard  nothing  to  warn  anyone;  that  she  was  fol- 
lowing her  husband ;  and  that  when  he  had  advanced  over  the 
nearest  track,  he  was  struck  by  a  car  running  at  great  speed, 
the  case  was  for  the  jury  and  the  fact  that  plaintiff  also  testi- 
fied that  she  was  within  two  feet  of  the  car  and  her  husband 
immediately  in  advance  of  her  when  he  attempted  to  cross  the 
track  did  not  warrant  the  court  in  disposing  of  the  case  as  a 
matter  of  law.    Martin  ▼.  So.  Pennm.  Trftotion  Co.,  96. 

23.  Street  railways  —  Automobiles  —  Dangerous  crossing  — 
Right-angle  collision — Passenger  in  automobile — OratuUous 
guest — Death — Familiarity  with  locaKty — Contributory  negli- 
gence — Judgment  for  defendant  n,  o.  v. 

In  an  action  against  a  street  railway  company  to  recover  for 
death  of  plaintiff's  husband  resulting  from  a  right-angle  col- 
lision between  an  automobile  and  one  of  defendant's  cars, 
deceased  was  guilty  of  contributory  negligence  as  a  matter  of 
law  and  judgment  was  properly  entered  for  the  defendant  non 
obstante  veredicto  where  it  appeared  that  deceased  was  a  guest 
of  the  driver  of  the  automobile,  beside  whom  he  was  seated; 
that  both  were  familiar  with  the  locality;  ihat  the  railway 
tracks  were  on  the  near  side  of  the  intersecting  road;  that  the 
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view  down  the  tracks  was  so  obstructed  that  persons  in  the 
automobile  could  not  see  in  the  direction  from  which  the  car 
was  coming  until  the  automobile  was  from  ten  to  fifteen  feet 
from  the  tracks;  that  a  ^'stop,  look  and  listen"  sign  was  posted 
several  hundred  feet  from  the  crossing  and  was  plainly  visible 
to  deceased  and  the  driver;  that  the  automobile  did  not  stop 
but  slackened  its  speed  from  twenty  to  ten  miles  per  hour,  and 
neither  the  motorman  nor  the  driver  saw  each  other  until  the 
street  car  and  the  automobile  were  Jess  than  twenty  feet  apart, 
and  it  was  too  late  for  either  to  avert  the  collision. 

Bunlap  V.  Philadelphia  Bapid  Transit  Company,  248  Pa. 
130,  followed.    Iiaudeiilierger  ▼•  Easton  Transit  Oci.,  288. 

24.  Street  raUwaps  —  Passenger  hoarding  car  —  Premature 
starting — Death — Conflicting  evidence — Case  for  jury — Charge 
— Reference  to  statement  of  claim  not  offered  in  evidence — 
Erroneous  instructions — New  trial. 

In  an  action  against  a  street  railway  company  to  recover  for 
personal  injuries  sustained  by  plaintiff's  decedent  while  at- 
tempting to  board  one  of  defendant's  cars,  the  case  is  for  the 
jury  where  the  testimony  of  the  only  two  eye-witnesses  to  the 
occurrence  was  in  direct  conflict  as  to  whether  the  car  was  in 
motion  or  still  at  the  time  of  the  accident,  and  plaintiff's  wit- 
ness was  contradicted  by  signed  statements  made  by  deceased 
and  his  witness  that  the  car  was  in  motion. 

Where  defendant  introduced  a  written  statement  by  de- 
ceased under  oath  to  the  effect  that  the  car  was  in  motion  when 
he  attempted  to  board  it,  the  trial  judge  erred  in  charging 
that  the  plaintiff  ^'did  ten  months  and  thirteen  days  afterwaxds 
swear  to  another  paper  which  he  signed  by  making  his  mark, 
that  paper  being  the  statement  of  claim  in  this  case,  in  which 
he  swore  that  the  car  was  standing  still,"  where  the  statement 
of  claim  had  not  been  offered  in  evidence,  and  where  the  plain- 
tiff had  not  referred  thereto  as  evidence  contradicting  the 
signed  admission  of  the  deceased. 

Where  there  was  no  evidence  that  the  affidavit  and  signature 
of  the  deceased  to  the  paper  offered  by  the  defendant  were  pro- 
cured by  fraud,  coercion  or  undue  influence,  the  court  com- 
mitted reversible  error  in  refusing  to  so  charge  on  request  of 
the  defendant.    Forrest  ▼•  ndladelpliia  R.  T.  Co.,  383. 

26.  Street  railways — Pedestrian — Stepping  in  front  of  ap- 
pjroaching  car — Danger — Speed  of  car — Conflicting  evidence — 
Contributory  negligence — Case  for  jury. 

While  a  person  has  no  right  to  put  himself  in  a  position  of 
danger  and  rely  entirely  upon  the  assumption  that  another  who 
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controls  the  source  of  such  dang^  will  see  that  he  is  protected, 
yet  everyone  who  exercises  due  care,  according  to  the  circum- 
stancesy  has  an  abstract  right  to  rely  on  ^e  assunqdtion  that 
others  will  do  likewise  and  use  ordinary  care  to  protect  him  and 
his  property  from  injury. 

A  pedestrian  is  not  negligent  in  att^npting  to  cross  a  street 
at  a  place  set  apart  for  that  purpose  merely  because  a  car  is 
approaching  at  a  distance^  although  in  plain  sight.  In  such 
case  the  rights  of  the  pedestrian  and  the  street  railway  com- 
pany are  mutual  and  each  is  bound  to  exercise  the  care  required 
by  the  circumstances. 

The  danger  a  pedestrian  is  bound  to  foresee  and  avoid  is  that 
of  being  injured  by  cars  operated  in  a  proper  and  legal  manner. 
In  an  action  against  a  street  railway  company  to  recover  for 
injuries  to  a  pedestrian  at  a  crossing  by  being  struck  by  one 
of  defendant's  cars,  the  case  is  for  the  jury  and  a  verdict  for 
the  plaintiff  will  be  sustained  where  it  appeared  that  when 
plaintiff  started  to  cross  the  street  he  saw  the  car  coming  on 
the  near  track  275  feet  distant,  and  apparently  slowing  down; 
that  he  proceeded  to  cross  and  when  on  the  near  rail  he  saw 
the  car  two  lengths  away  and  still  thought  it  was  slowing  down ; 
that  when  he  had  gotten  almost  across  he  was  struck,  and  was 
picked  up  165  feet  away,  having  been  carried  that  distance  on 
the  fender  of  the  car;  although  defendant's  evidence  was  that 
the  collision  occurred  at  the  point  where  plaintiff  was  picked 
up  on  the  opposite  side  of  the  crossing,,  and  that  the  car 
stopped  within  its  length  after  the  collision.    Shields  ▼•  Phila- 
delphia B.  T.  Co.,  422. 

26.  Street  railways — Wagon — Driving  on  trade — Rear-end 
collision — Nonsuit, 

The  motorman  of  a  street  railway  car  has  the  right  to  as- 
sume that  a  man  driving  a  wagon  in  the  street  ahead  of  him 
alongside  the  track  will  not  drive  in  front  of  the  car. 

Where  a  vehicle  which  turns  into  a  street  railway  track  is 
struck  in  the  rear  by  an  approaching  car,  the  motorman  is  not 
guilty  of  n^ligence  unless  the  vehicle  was  on  the  track  or  ap- 
proaching the  track  a  sufficient  distance  from  the  car  for  the 
motorman  to  have  stopped  the  car  and  avoid  the  collision. 

In  an  action  against  a  street  railway  company  to  recover  for 
personal  injuries  sustained  in  a  collision  between  plaintiff's 
wagon  and  a  car  belonging  to  the  defendant,  a  compulsory 
nonsuit  was  properly  entered,  where  it  appeared  that  an  auto- 
mobile was  standing  on  the  side  of  the  street;  that  plaintiff's 
horse  and  wagon  stood  behind  the  automobile,  the  horse's  head 
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being  sixteen  feet  therefrom;  that  the  distance  from  the  head 
of  the  horse  to  the  tail  of  the  wagon  was  sixteen  feet;  that 
plaintiff's  driver  got  in  the  wagon  and  looked  through  the 
window  in  the  back  and  saw  the  car  coming,  but  did  not  testi^ 
at  what  distance  away;  that  he  pulled  his  horse  out  to  straddle 
the  track  in  order  to  get  around  the  automobile  and  was  struck 
by  the  car  in  so  doing.    Doyle  ▼•  Philadelpliia  R*  T.  Co.»  248. 

27.  Vehicle  driver — Nxmtow  street  —  Horse  on  trot — Slack 
rein — Shying  of  horse — Throwing  of  wagon  on  sidewcUk — In- 
jury to  pedestrian — C7<W6  for  jury. 

in  an  action  for  personal  injuries,  where  it  appeared  that  the 
driver  of  defendant's  horse  and  wagon  drove  the  horse  at  a 
trot,  with  loose  rein,  along  a  six  and  one-half  foot  roadway 
bordered  by  a  sidewalk  only  two  feet  in  width,  and  that  the 
horse  suddenly  shied  and  moved  sidewise,  throwing  a  wheel  of 
the  wagon  upon  the  sidewalk  and  striking  plaintiff,  a  small  boy, 
the  question  whether  the  driver  had  exercised  due  care  in  pro- 
ceeding at  such  speed  and  with  slack  rein  were  for  the  jury, 
and  a  verdict  and  judgment  for  the  plaintiff  were  sustained. 
Ford  ▼•  Deigendesoh,  247. 

28.  VicioiLs  mule — Boy  on  sled — Kick  of  mvle — Death — Con- 
irihutory  negligence — Case  for  jury — Excessive  verdict — Be- 
duction  of  verdict. 

In  an  action  to  recover  for  the  dealli  of  plaintiff's  fourteen- 
year-old  son  resulting  from  his  being  kicked  in  the  head  by  de- 
fendant's mule,  the  question  of  the  negligence  of  the  defend- 
ant and  the  contributory  negligence  of  the  deceased  were  for 
the  jury  and  a  verdict  for  the  plaintiffs  will  be  sustained  where 
it  appeared  that  deceased  and  certain  companions  were  coasting 
down  a  hill  on  a  bobsled  and  crossed  the  road  on  which  the 
mule  was  standing,  in  charge  of  defendant's  driver;  that  as 
deceased  came  within  four  feet  of  the  mule  it  kicked  him  on 
the  head  inflicting  injuries  from  which  his  death  resulted ;  that 
at  the  time  of  the  occiurrence  deceased  was  the  fourth  boy  on 
the  sled,  which  was  being  steered  by  an  eighteen-year-old  com- 
panion ;  and  there  was  evidence  that  on  previous  occasions  the 
mule  had  shown  vicious  propensities  and  had  kicked  other 
persons,  and  that  defendant  had  knowledge  of  such  fact. 

In  such  case  the  lower  court  properly  reduced  the  verdict  of 
$5,013  in  favor  of  the  plaintiffs  which  was  grossly  excessive  to 
$2,864.79,  the  reduced  amount  representing  the  estimated  prob- 
able earnings  of  deceased  during  minority  less  the  cost  of  his 
maintenance  and  education.  Kevins  ▼.  DeL  A  Hudson  Co.* 
82. 
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1,  Motion  for  new  triah— Insurance — Life  insurance — Judi- 
cial  discretion — Actions  on  insurance  policies — InstrucHons — 
Fraud — Circumstantial  evidence  —  Misrepresentations  as  to 
physical  condition — Answers  representations  not  warranties — 
Impersonation — Evidence — Burden  of  proof^Shifting  of  hur- 
den,    SuraTiti  t.  Prudential  Ins*  Co^  390. 

2.  Murder — Loss  of  indictment — Bvhstitution  of  copy  in  ab- 
sence of  defendant.    Com.  ▼•  Oonino»  693. 

8.  Practice,  Supreme  Court — Refusal — Absence  of  manifest 
ahuse  of  discretion,    DeHaas  ▼•  Pesaa.  R*  R*  Co.,  ^9. 

NONSUIT. 

1.  Negligence — Street  railways — Wagon — Driving  on  track 
— Rear-end  collision,    Doyle  ▼•  Philadelpliia  R*  T.  Oo^  248. 

NOTAKIES  PUBLIC. 

1.  Borough  councUmen — Oath — Act  of  May  H,  1916,  P,  L. 
812.    Com.  ▼•  Zalewski,  409. 

NOTICE. 

1.  Knowledge — Special  damage — Loss  of  profits — Idleness  of 
defendant's  mill,    Ralij  t,  l^ard-Meeliaii  Co.,  468. 

2.  Water  companies — Application  for  charter — Requisites  of 
— Act  of  June  7, 1907,  P.  L.  465 — Public  Service  Commission 
—Jurisdiction,  Penna.  Power  Co.  ▼•  Publie  Serrioe  Coa- 
mlMion,  211. 

3.  Principal  and  agent — Gratuitous  agent — Sale  of  real  es- 
tate— Judgment  on  mortgage — Failure  to  inform  purchaser  of 
judgment — Alleged  neglect  of  duty — Judgment  for  defendant 
n.  0.  V.    Winter  ▼•  Bets  A  Son,  35. 

4.  Sales — Executing  contract  to  deliver  goods  as  notified — 
Reasonable  notice,    Harris  Chem.  Co.  ▼.  Tnnnell  A  Co.,  72. 

OIL  AND  GAS. 

1.  Oil  and  gas  leases — Construction  —  Intention — Equity — 
Injunction — Refusal — Contracts,  Elk  Nat.  Gas  Co.  ▼•  Bids- 
waj  Ii.  A  H.  Co.»  '296. 

OPTIONS. 

1.  Exercise  of  option — Lessee's  option  to  purchase — Suhse- 
quent  bankruptcy  of  lessor — Lessee's  liability  for  purchase-price 
—  Contract  —  Lease  —  Machinery.  Bnell  ▼•  Williamsport 
Staple  Co.,  180. 
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ORDINANCES. 

1.  Rule  of  road — Passing  to  right — Act  of  July  7, 1918,  P.  L, 
67^ — Points  assuming  existence  of  disputed  facts — Conflicting 
evidence — Contributory  negligence — Case  for  jury — Negligence 
— AutomohUe — Motorcycle — Head-on  collision — Car  driven  by 
repairman — Owner  in  car — Ovmet^s  liability  —  Presumption. 
BeU  ▼.  JaoolM,  204. 

2.  Validity  of  Philadelphia  ordinance--Acts  of  May  2S,  187 i, 
P.  L,  280;  June  1, 1886,  P.  L.  87,  and  July  6, 1917,  P.  L.  75B^ 
Lowest  responsible  bidder — Equity — Injunction — Contracts — 
Provision  thai  material  shall  be  prepared  in  municipality — 
Const,  of  Penna.,  Art.  Ill,  Bee.  7^Local  and  special  legislation 
— Acts  validating  prior  contracts,  Tmjlor  ▼•  PhiladelpM«» 
458. 

PAPER  BOOKS. 

1.  Practice,  Supreme  Court  —  Statement  of  questions  in- 
volved.   Loeli  ▼•  Davidson,  418. 

PARKS. 

1.  Valley  Forge — Eminent  domain — Condemnation  of  land — 
Damages  —  Measure  of  damages  —  Special  use  —  Time  from 
which  damages  computed— Acts  of  May  80,  1898,  P.  L.  188; 
March  19,  1908,  P.  L.  87;  ApHl  7, 1906,  P.  L.  117;  June  28, 
1917,  P.  L.  6Jt0.    Bowan  ▼•  Oonu,  88. 

PARTIES. 

1.  New  parties — New  fund — Res  adjudicata — ''Or^'  construed 
"and^'^Bequest  to  class — Wills — Trusts — Life  estates — Vested 
and  contingent  remainders — Rule  against  perpetuities — Pre- 
sumption— Former  adjudication.    Wiokenliam**  Eatate,  121. 

2.  Statement  of  claim — Deceit — Joint  defendants — Allega- 
tion of  liability  as  to  one  only — Insufficiency — Demurrer.  Pen- 
sion Mnt.  Life  Ins.  Co.  ▼•  Whitelej,  304. 

PARTNERSHIP. 

1.  Lease  to  partnership  —  Landlord  and  tenant  —  Covenants 
against  underletting — Forfeiture — Death  of  one  partner— Pur- 
chase of  interest  by  surviving  partners — Construction — Inten- 
tion.   Sohwarts  ▼•  Bizler»  282. 

PASSENGERS. 

1.  Collisions — Case  for  jury  —  Negligence  —  Steamboats  — 
Fogs — Measure  of  damages.  Fletoher  t.  Wilmington  Btoam- 
lioat  Oo.»  1. 
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2.  Passengers  alighting  from  trains  —  Fall — Contributory 
negligence — Negligence — Maintenance  of  vision.  Twenky  v. 
Penna.  B.  R*  Oo*,  6. 

PAVING. 

1.  Equity — Taxpayers'  hill — Class  hill — Boroughs — Alleged 
illegal  assessment  —  Adequate  remedy  at  law  —  Demurrer. 
Soklanser  ▼•  W.  Berwick  Boro.,  605. 

PEDESTRIANS. 

1.  AutomohUes — Contributory  negligence — Collision — Death 
— Case  for  jury — Negligence.    Kerk  t.  Peten,  279. 

2.  Injury  to  pedestrian — Throwing  of  wagon  on  sidewalk — 
Narrow  street — Negligence — Vehicle  driver — Horse  on  trot — 
Slack  rein — Shying  of  horse — Case  for  jury.  Ford  ▼.  Deisen- 
desek,247. 

3.  Pedestrian  standing  in  road— Negligence — Automohiles — 
Collision — Examination  of  witness — Speed  —  Warning  —  Con- 
clusion from  facts — Failure  to  answer  point  —  Charge — Suf- 
ficiency— Disinterested  witness  —  Comment  hy  court.  War- 
Tunm  T.  Diok,  602. 

4.  Pedestrian  stepping  from  curh — Obstruction  to  view  — 
Conflicting  evidence — Contributory  negligence — Case  for  jury 
— Negligence — Automohiles  —  Trucks  —  Street  intersection — 
Failure  to  sound  horn — Driving  close  to  curb.  Maynard  ▼. 
Barrett,  378. 

5.  Stepping  in  front  of  approaching  car — Danger — Speed  of 
car — Conflicting  evidence — Contributory  negligence — Case  for 
jury — Negligence — Street  raihvays.  Shields  ▼.  Philadelpkia 
B.  T.  Co.,  422. 

PERPETUITIES. 

1.  Rule  against  perpetuities — Wills  —  Trusts  —  Vested  and 
contingent  remainders — Presumption — Former  adjudication — 
New  parties  —  New  fund  —  Res  adjudicata  —  "Of"  construed 
"and^* — Bequest  to  class.    'Wiokerakam «  Estate,  121. 

PLEADINGS. 

1.  Entry  of  judgment  on  pleadings — Judgment  in  a  former 
suit — Ejectment — Plea  in  abatement — Answer — Acts  of  May 
8,  1901,  P.  L.  m,  and  June  7,  1915,  P.  L.  887.  Jeminse  ▼. 
Maley,  485. 

POINTS. 

1.  Failure  to  answer,    l^amina  t.  Diok,  602. 
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PRACTICE,  C.  P. 

1.  Affidavits  of  defense — Averments — Insufficiency — Sales- 
men— Collection  of  money — Application  to  other  accounts — 
Knowledge  of  principal — Agency.  Northwestem  Cons.  Mill. 
Co.  ▼.  Toiins»  177. 

2.  Allowance  of  interest  for  greater  period  than  claimed — 
Declaration  treated  as  amended,  Kennedy  ▼•  Botlurock  Co., 
580. 

3.  Affidavit  of  defense — Insufficient  averments — Contracts — 
Sales — Copies  of  writings — Breach  —  Measure  of  damages  — 
Special  damage — Loss  of  profits — Idleness  of  defendant's  mill 
Notice — Knowledge — Contract  price — Market  value.  Baby  ▼. 
W*rd-»eeKan  Co.,  468. 

4.  Constitulional  law — Const,  of  Penna.,  Art.  IV,  Sec.  8 — 
Public  officers — Banking  commissioner — Nomination  by  gov- 
ernor— Rejection  by  senate — Appointment  by  governor  after 
adjournment  of  senate — Validity — Constitutional  construction 
— Refusal  of  auditor  general  to  pay  salary — Mandamus — Par- 
ties plaintiff — Act  of  June  8,  189S,  P.  L.  SiS — Action  at  rela- 
tion of  banking  commissioner.    Com.  ▼•  Snyder,  67. 

6.  Foreign  attachment — Affidavit  of  cause  of  action — Juris- 
diction— Property  within  jurisdiction — Defects  in  affidavit — 
Amendment — Breach  of  contract  of  sale — Averments — Order 
— Acceptance — Breach  —  Market  price  —  Assessment  of  dam- 
ages.   Mindlin  ▼.  Saxony  Spinning  Co.,  354. 

6.  Lunatics — Nonresident  lunatics — Property  in  this  State 
—Transfer^— Act  of  April  IS,  1868,  P.  L.  H—Statutes^Conr 
struction.     MoMullin  ▼.  Commonwealth  T.  I.  A  T.  Co.»  574. 

7.  Statement— Practice  Act  of  Ma/y  U,  1916,  P.  L.  JtSS— 
Contributory  negligence — Judgment  for  defendant.  Davis  ▼. 
Edmondeon,  199. 

8.  Statement  of  claim — Deceit — Joint  defendants — AUegor 
tion  of  liability  as  to  one  only  —  Insufficiency  —  Demurrer. 
Pension  Mnt.  Iiif  e  Ins.  Co.  ▼.  Wl&iteley,  304. 

9.  Trial — Evidence — Negligence — Death  —  Substitution  of 
administratrix  as  plaintiff — Abatement — Laches — Waiver  — 
Presumption — Trial  eight  years  after  issue — Act  of  April  16, 
1861,  P.  L.  669,  Sec.  18— Construction.  Forrest  ▼.  Fliiladel- 
phia  R.  T.  Co.,  383. 

10.  Trials — Interested  witness — Cause  of  injury — Charge — 
Sufficiency — Failure  to  request  further  instructions  —  Court 
and  jury — Assignments  of  error — Incomplete  qu4>taiion — In- 
sufficient assignments — Practice,  Supreme  Court. 

One  who  has  no  persona]  interest  in  the  pending  suit,  is  not 
an  interested  witness  merely  because  he  has  a  suit  growing 
out  of  the  same  accident  against  both  parties  thereto. 
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It  is  for  the  jury  alone  to  decide  whether  facts  testified  to 
are  established  by  the  evidence. 

As  assignment  of  error  is  bad  which  quotes  only  a  portion 
of  the  general  charge  dealing  with  the  subject-matter  of  which 
complaint  is  made. 

A  failure  to  explain  the  difference  between  interested  and 
disinterested  testimony  is  not  reversible  error,  where  appellant 
remains  silent  when  asked  if  there  was  anything  further  to 
which  he  desired  the  attention  of  the  jury  to  be  called.  Huf- 
nasle  ▼•  Wilkes-Barre  Ry.  Co^  699. 

11.  Workmen's  Compensation  Ijiw—^urisdicHon^-'PracHce, 
Referee— 'Boardr— Appellate  courts— Evidence— Hearsay— Cir- 
cumstantiaX  evidence — Sufficiency  and  competency — Presump- 
tionr—Wool  sorter— Scratch — Anthrax— Death— ''Accidents- 
Occupational  diseases — Assumption  of  risks — Appeals — Cer- 
tiorari—Record-^  Act  of  June  2,  1916,  P.  L.  7S6.  MeCanley 
▼•  Imperial  Woolen  Co.,  312. 

PKACTIOE,  EQUITY. 

1.  Bill  for  discovery — Insufficiency  —  Demurrer,  Peiision 
Mnt.  Iiif  e  Ins.  Co.  v.  Wl&itoley,  810. 

2.  Findings  of  fact — Appeals — Party  waUs—Acts  of  Febru- 
ary n,  1721,  1  Sm.  L.  125,  and  May  6,  1899,  P.  L.  19S. 
Clothier  ▼.  Holfmmn  Co.,  88. 

PRACTICE,  O.  C. 

8.  Appeals — Time  for  taking  appeals, 
terlocutory — Appeal  quashed.    Maslowski's  Estate,  484. 

PRACTICE,  SUPREME  COURT. 

1.  Appeals — Assignments  of  errors — Defective  assignments 
— Paper  hooks — Statement  of  questions  involved — Typewritten 
statement. 

On  appeal  from  a  judgment  entered  in  a  case  tried  by  a 
judge  without  a  jury,  assignments  of  error  complaining  of 
findings  of  fact  and  conclusions  of  law  of  the  court  below  are 
defective  where  they  fail  to  show  that  exceptions  were  taken, 
or  the  action  of  the  court  thereon,  and  it  is  not  material  that 
exceptions  to  the  findings  were  in  fact  filed  and  argued  and 
finally  overruled.  Assignments  of  error  are  an  essential  part 
of  the  pleadings  on  appeal,  and  must  be  complete  in  themselves 
without  reference  to  other  parts  of  the  record. 

Where  error  is  assigned  to  the  findings  and  conclusions  of 
the  court  below,  the  particular  one  to  which  exception  is  taken 
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should  be  quoted,  and  the  action  of  the  court  set  forth,  to- 
gether with  the  exception,  in  order  that  the  assignment  shall 
show  the  complete  transaction. 

Where  the  statement  of  questions  involved  violates  the  rule 
of  court  as  to  length,  it  is  not  good  practice  to  attempt  to  cor- 
rect it  by  filing  a  typewritten  statement.    Bowan  ▼•  Com.,  88. 

2.  Appeals— Findings  of  fact— Acts  of  May  6,  1887,  P.  L. 
79,  and  April  22, 1905,  P.  L.  258— Collateral  inheritance  tax — 
Real  estate — Appraisement,    Bmitb*M  Eatate,  61. 

8.  Appeals — Tims  for  taking  appeals. 

An  appeal  from  a  decree  dismissing  a  bill  in  equity  for  in- 
junction will  be  quashed  where  the  appeal  was  not  taken  imtil 
more  than  six  months  after  the  decree  complained  of  was  filed. 
Krosliinski  ▼.  School  Dist.,  188. 

4.  Assignments  of  error. 

Error  can  be  assigned  only  to  so  much  of  the  charge  as  was 
made  the  subject  of  exception.    Caffery  ▼•  P.  A  R.  R.  Co.,  251. 

5.  Assignments  of  error  —  Sufficiency  —  Failure  to  request 
further  instructions — Inconiplete  quotation  —  Insufficient  as- 
signments,   HnfiuMSle  ▼•  Wilkes-Barre  By.  Co.,  599. 

6.  Attachment — Violation  of  injunction  decree — Findings 
of  fact,     Citisens  Eleo.  Go.  ▼.  Lyoomins-Ediion  Co.,  182. 

7.  Charge  to  the  jury — Waiver  of  errors. 

In  an  action  of  assumpsit  for  board  alleged  to  have  been 
furnished  to  plaintiff's  mother-in-law,  tmder  an  express  con- 
tract, where  the  issues  were  entirely  of  fact,  the  circumstance 
that  the  trial  judge  unduly  commented  on  the  probabilities  in 
favor  of  the  plaintiff  was  not  reversible  error,  when  at  the  con- 
clusion of  his  charge  to  the  jury,  he  inquired  of  counsel  for 
defendant  whether  there  was  anything  in  the  court's  state- 
ment of  facts  or  instructions  concerning  the  law  that  he  ob- 
jected to  specifically  and  counsel  for  defendant  replied :  "Not 
at  this  time.''    Miles  ▼.  Oeorso*  457. 

8.  Decedents*  estates — Real  estate  —  Order  directing  sale — 
Interlocutory  order — Appeal  quashed,  Ma«lowski'«  Eatate, 
484. 

9.  Equity — Interlocutory  orders — Order  on  receiver  to  pay 
rent — Appeals. 

The  refusal  of  the  court  to  order  the  receivers  of  a  corpora- 
tion to  pay  rent  in  arrear  and  rent  as  it  should  accrue  under 
the  terms  of  a  lease  of  premises  occupied  by  the  receivers  is 
interlocutory  and  an  appeal  therefrom  will  be  quashed  without 
prejudice  to'the  right  of  the  landlord  to  present  his  claim  for 
rent  as  a  preferred  claim  upon  the  distribution  of  the  fund  in 
the  hands  of  the  receivers.    Iiifter  ▼•  Earle  Co.,  450. 
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10.  Excessive  verdict — Consideration  hy  Supreme  Court. 
Where  on  appeal  to  the  Supreme  Court  from  a  judgment  on 

a  verdict  for  plaintiff,  the  only  assignment  of  error  pressed  by 
the  appellant  complains  that  the  verdict  was  excessive,  the 
judgment  will  be  afltened,  as  the  question  of  the  reasonable- 
ness of  the  verdict  was  for  the  court  below  to  determine  under 
all  the  evidence,  on  motion  for  a  new  trial.  Rnemeli  ▼.  Wil- 
son, 452. 

11.  Findings  of  auditing  judge — Palpahh  error— Exceptions 
— Assignments  of  error.    Seidnuui**  EstAte,  540. 

12.  Findings  of  auditor — Affirmance  hy  lower  court — Ap- 
peal. 

Where  the  findings  of  fact  of  an  auditor  are  based  upon 
sufficient  evidence,  followed  by  correct  legal  conclusions,  and 
are  approved  by  the  lower  court,  they  will  not  be  disturbed  on 
appeal.     I«entz'«  Estate,  530. 

18.  New  trial — Refusal — Absence  of  manifest  abuse  of  dis- 
cretion. 

The  refusal  of  a  new  trial  is  a  matter  within  the  discretion 
of  the  trial  court  and  will  not  be  interfered  with  accept  to  cor- 
rect a  manifest  abuse  of  discretion.  DeHaas  ▼•  Penna.  R.  B. 
Go.,  499. 

14.  Paper  boohs — Questions  involved — Statement  of. 
Questions  attempted  to  be  raised  in  assignments  of  error 

which  are  not  included  in  the  statement  of  the  questions  in- 
volved N¥ill  not  be  considered  by  the  Supreme  Court.  L<»6li  ▼. 
Davidson,  418. 

15.  Questions  which  wUl  be  considered  on  appeal. 

No  other  questions  except  those  raised  in  the  statement  of 
the  question  involved  will  be  considered  on  appeal.  Hmttiiig- 
ton  ▼•  Supreme  Commandery,  IT.  O*  of  G.  O.,  168. 

16.  Statement  of  questions  involved — Absence  of  assignment 
of  error  covering  question. 

A  question  not  raised  in  the  assignments  of  error  will  not  be 
considered  by  the  Supreme  Court  although  it  appears  in  the 
statement  of  the  questions  involved.     Com.  ▼.  Snyder,  57. 

17.  Statement  of  questions  involved — Matters  not  included. 

A  matter  not  included  in  the  statement  of  questions  in- 
volved will  not  be  considered  by  the  Si4)reme  Court.  Ken- 
nedy T.  Rothrook  Co.,  580. 

18.  Statements  by  counsel — Withdrawal  of  juror  —  Defects 
in  the  record. 

The  Supreme  Court  can  not  determine  whether  the  refusal 
of  the  court  to  withdraw  a  juror  because  of  statements  made 
by  counsel  was  an  abuse  of  discretion  where  the  record  fails  to 
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state  tho  subject-matter  of  the  objectionable  remarks.    Fay.  ▼• 
Moore,  437. 

19.  Theory  of  case  in  court  helow. 

An  appellate  court  may  not  be  asked  to  review  a  case  on  a 
theory  different  from  that  upon  which  it  was  presented  to  the 
court  bdow.    Kneoht  ▼•  KneoHt,  410. 

20.  Theory  of  trial — Issue — Change  of  issue  on  appeal — As- 
signments of  error — Failure  to  except.  Quinter  v.  Quinter, 
195. 

21.  Workmen's  Compensation  Law — Act  of  June  2,  1915,  P. 
L.  7S6 — Agreements  as  to  facts  to  he  placed  on  record.  Lane 
▼•  Horn  A  Hardart  Baking  Go.,  829. 

22.  Worhmen's  Compensation  Law — Jurisdiction  and  prac- 
tice.   MoOanley  ▼•  Imperial  Woolen  Go.,  812. 

PRESUMPTIONS. 

1.  Life  insurance — Assignment — Husband  and  wife  —  As- 
signment of  policy  to  wife — Bankruptcy — Creditors — Burden 
of  proof — Trustee — Cash  surrender  value  of  policy — Recovery, 
Iionsliottoni  ▼.  Emery,  168. 

2.  Negligence — Automobile — Motorcycle — Head-on  collision 
— Car  driven  by  repairman — Owner  in  car — Owner's  liability 
— Rule  of  road — Passing  to  right — Ordinance — Act  of  July  7, 
191S,  P.  L.  672 — Points  assuming  existence  of  disputed  facts 
— Conflicting  evidence — Contributory  negligence  —  Case  for 
jury.    Bell  ▼•  Jaeobs,  204. 

3.  Presumption  of  duty  performed — Rebutted  by  pleadings 
— Action  on  register's  bond — Register's  liability — Public  of- 
ficers— Register  of  wills — Liability  on  official  bond — Failure  to 
require  bond  from  foreign  executor — Act  of  March  15,  1832, 
P.  L,  135,  Sec,  27 — Devastavit — Decree  of  Orphans'  Court — 
Conclusiveness.     Gom.  ▼•  Gregory,  106. 

4.  Rebuttal — Findings  of  fact — Appeal — Equity — Deeds — 
Fraud — Cancellation — Illiterate  foreigner — Misrepresentation 
as  to  property  conveyed — Absence  of  consideration — Evidence — 
Acknowledgment  of  deed.    Puaie  v.  Salak,  512. 

5.  Trial  eight  years  after  issue — Act  of  April  15,  1851,  P.  L, 
669,  Sec,  18— Construction — Practice,  C.  P. — Trial— Evidence 
—  Negligence  —  Death  —  Substitution  of  administratrix  as 
plaintiff — Abatement — Laches  —  Waiver.  Porreat  v.  Phila- 
delpbia  R.  T.  Go.,  383. 

6.  Wills — Trusts — Life  estates — Vested  and  contingent  re- 
mainders — Rule  against  perpetuities — Former  adjudication — 
New  parties — New  fund  —  Res  adjudicata  —  "Or^*  construe^ 
"antf' — Bequest  to  class,    WiokereHam's  Estate,  121, 

Vol.  cclxi — 45 
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7.  Wool  soHer-Scratch—Anthnuo—Death  "Accident"-^ o- 
cupational  diseases  —  Assumption  of  rishs — Appeals  —  Cer- 
tiorari— Record— Act  of  June  2,  1916,  P.  L,  7S6— Workmen's 
compensation  law — Jurisdiction — Practice — Hearsau — Referee 
— Board — Common  Pleas — Appellate  courts—Evidence  —  (7»r- 
cumstantial  evidence — Sufficiency  and  competency.  MeC««- 
lej  ▼•  Imperial  Woolen  Co.,  812. 

PRINCIPAL  AND  AGENT. 

1.  Corporations — Execution  of  note  without  signature  of 
treasurer — Use  of  money  to  pay  corporate  debts — Estoppel — 
Failure  to  mention  loan  in  corporate  minuies — Corporate  or 
personal  Joan — Conflicting  evidence — Case  for  jury,  Booutom 
▼•  Stony  Brook  loimlier  Co^  241. 

2.  Knowledge  of  principal — Agency — Assumpsit— Affidavits 
of  defense — Averments — Insufficiency — Salesmen — Collection 
of  money  —  Application  to  other  accounts.  Kortkwestem 
Oons.  Mill.  Go.  ▼.  Tonns»  177. 

8.  Gratuitous  agent — Sale  of  real  estate — Judgment  on  mort- 
gage— Failure  to  inform  purchaser  of  judgment — Alleged  neg- 
lect of  duty — Judgment  for  defendant  n.  o.  v. 

Plaintiff  purchased  a  saloon  property  and  business  and  as 
part  consideration  therefor  assumed  payment  of  indebtedness 
of  the  seller  to  the  defendant  which  was  secured  by  mortgages 
on  the  property.  In  order  to  safeguard  its  interests  defend- 
ant assisted  in  arranging  for  the  conveyance  of  the  real  estate 
and  in  procuring  a  transfer  of  the  license.  Three  years  there- 
after the  property  was  sold  on  a  levari  facias  issued  upon  a 
judgment  on  the  first  mortgage  which  judgment  defendant 
had  secured  prior  to  the  purchase.  Thereafter  plaintiff 
brought  an  action  of  trespass  against  the  defendant  complain- 
ing that  he  had  f aOed  to  inform  him  that  the  first  mortgage 
had  been  reduced  to  judgment  at  the  time  of  the  purchase. 
There  ^as  no  evidence  that  defendant  undertook  to  examine 
the  title  to  the  premises  for  the  plaintiff  or  to  insure  him 
against  encumbrances.  At  the  time  of  the  settlement  plain- 
tiff's attorney  was  present  and  had  in  his  possession  a  report 
showing  that  the  first  mortgage  had  been  reduced  to  judgment. 

The  lien  on  the  first  mortgage  was  no  greater  in  amount 
after  judgment  had  been  entered  upon  the  scire  facias  than 
before,  all  costs  and  overdue  interest  having  been  paid  upon 
th^  judgment.  The  jury  found  a  verdict  for  the  plaintiff 
upon  which  judgment  was  entered.  Held,  judgment  should 
have  been  entered  for  the  defendant  uon  obstante  veredicto. 
Winter  v.  Beti  A  8on»  86. 
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1.  "Cash"  —  Evidence  —  Oral  agreement  with  defendant's 
president  —  Exclusion  —  Inconsistent  statement  in  charge  — 
Failure  of  counsel  to  correct — Actions  —  Misjoinder — Ttem^ 
claimed  by  use-plaintiff  and  legal  plaintiff  joined — Motion  in 
arrest  of  judgment — Verdict — Waiver—Interest  —  Allowance 
of  interest  for  greater  period  than  claimed — Practice,  C.  P. — 
Declaration  treated  as  amended —  Contracts  —  Corporations. 
Kenmedjr  ▼•  BotKrook  Co.,  580. 

PROVINOE  OF  CX)URT  AND  JURY,  see  Judgment  n.  o.  v. 

PEOVINOE  OF  COURT  AND  JURY. 

1.  Case  for  jury — Charge — Reference  to  statement  of  claim 
not  offered  in  evidence — Erroneous  instructions — New  trial — 
Negligence — Street  railways — Passenger  hoarding  car — Pre- 
mature starting  —  Death — Conflicting  evidence,  Forrert  ▼. 
PhiUulelpliia  R.  T.  Co.,  888. 

2.  Case  for  jury — Contracts — Municipalities — Construction 
work — Extra  worh — Direction  of  city  engineer — Arhitraiion 
and  certificate  clauses  —  Capricious  decision  hy  engineer. 
Alireiui  ▼•  ReAclinc,  100. 

8.  Case  for  jury — Corporations — Principal  and  agent — Ex- 
ecution of  note  without  signature  of  treasurer — Use  of  money 
to  pay  corporate  dehts — Estoppel — Failure  to  mention  loan  in 
corporate  minutes — Corporate  on  personal  loan  —  Conflicting 
evidence.    Scovton  ▼•  Stony  Brook  Jmmhvr  Co.*  241. 

4.  Case  for  jury — Ejectment — Tenants  in  common  —  Pos- 
session hy  cotenant — Adverse  possession — Conflicting  evidence 
— Witnesses — Competency — Acts  of  May  2S,  1887,  P.  L.  158, 
Sec.  6,  and  June  11, 1891,  P.  L.  287.    Bo»p  ▼.  Dovcker,  23. 

6.  Case  for  jury — Erroneous  charge — New  trial — Negligence 
— Railroads — Master  and  servant — Head-on  collision — Injuries 
to  conductor — Alleged  failure  to  warn  of  approaching  train — 
Conflicting  evidence.  Kvlin  ▼•  Lisonler  VAllejr  B*  B.  Co., 
147. 

6.  Case  for  jury — Evidence-'Offers  for  property — Rehuttal 
as  to  market  value — Insurance — Fire  insurance — Conditions — 
Alleged  hreach — Location  of  gasolir^  tank  and  automohiles — 
Words  and  phrases — '^Premises/'* — Restrictions  against  change 
of  possession — Levy  hy  sheriff  hefore  fire.  Bone  ▼•  Detroit 
If  at.  Fire  Ins.  Co.,  554. 

7.  Case  for  jury  —  Hushand  and  wife — Common  law  mar- 
riage— Evidence — Bufficieney  — •  Wife's  earnings  —  Husbands 
agreement  to  deposit  in  joint  account — Breach.  Kneolit  ▼. 
Kneokt,  410. 
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8.  Negligence — Animals — Viciotu  mule — Boy  on  sled — 
Kick  of  mule — Death — Cofdr%bv4iory  negligence.  HeTima  ▼. 
DeL  ft  Hudson  Co.*  32. 

9.  Case  for  jury — Negligence — Aviom^jihUe  —  Motorcycle  — 
Head-on  collision — Car  driven  by  repairman — Owner  in  car — 
Owner's  liability — Presumption  —  Rule  of  road  —  Passing  to 
right— Ordinance— Act  of  July  7, 1913,  P.  L.  67 B— Points  as- 
suming existence  of  disputed  facts— ConfiicHng  evidence  — 
Contributory  negligence.    Bell  ▼•  Jaoobs,  204. 

10.  Case  for  jury — Negligence — Automohiles — Pedestrians — 
Contributory  negligence — Collision — Death.  Kerk  ▼.  Peters, 
279. 

11.  Case  for  jury — Negligence — Automohiles — Trucks — Pe- 
destrians— Street  intersection — Failure  to  sound  horn — Driving 
close  to  curb— -Pedestrian  stepping  from  cttrb — Obstruction  to 
view — Conflicting  evidence — Contributory  negligence,  Majr- 
nard  ▼.  Barrett,  378. 

12.  Case  for  jury — Negligence— Automobiles — Street  railway 
car — Head-on  collision  —  Injury  to  motorman  —  Automobile 
passing  over  bridge  —  Cloud  of  smoke  —  Obstructed  view  — 
Chauffeur's  failure  to  stop — Contributory  negligence.  Smoker 
▼•  Baldwin  Loeomotive  Works,  341. 

18.  Case  for  jury — Negligence — Contribuiory  negligence — 
Railroads — Horse  and  wagon — Orade  crossing  —  Collision  — 
"Stop,  look  and  listen" — Conflicting  evidence.  MUligan  v. 
P.  ft  B.  B.  Co.,  344. 

14.  Case  for  jury  —  Negligence  —  Master  and  servant  — 
Quarry — Blast — Prem^ure  explosion — Injury  to  UH>rkman — 
Tamping  with  iron  bars — Failure  to  supply  wooden  rods — Il- 
literate foreign  workmen — Contribuiory  negligence — Assump- 
tion of  risk.    DeNardo  ▼•  Stepkens-Jaekson  Co.,  230. 

15.  Case  for  jury — Negligence — Master  and  servant — Safe 
place  to  work — Assumption  of  risk.  Conipton  v.  Williams- 
port  I.  ft  N.  Co.,  16. 

16.  Case  for  jury — Negligence — Railroad^ — Automobiles — 
Orade  crossing — Collision — Approach  through  covered  bridge 
— Obstruction  to  view — UnfamUiarity  with  locality — Ringing 
of  bell — Absence  of  sufficient  warning — Contributory  negli- 
gence— Sudden  danger — Imputed  negligence.  Wanner  ▼.  P. 
ft  B.  B.  Co.,  273. 

17.  Case  for  jury — Negligence — Railroads — Brdkeman — Boy 
trespasser — Ejection.  Stidfole  ▼•  Pkiladelpkia  ft  Beadins 
Bjr.  Co.,  446. 

18.  Case  for  jury — Negligence — Railroads — Engine  pushing 
coal  car  into  private  siding — Pedestrian  on  sidewalk — Death — 
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Obstruction  of  view  of  engine  headlight — Speed — Failure  to 
sound  hell  —  Confliciing  evidence  —  Contributory  negligence, 
DiOnudo  ▼•  Penna.  B.  R*  Co.,  364. 

19.  Case  for  jury  —  Negligence  —  Railroads  —  Pedestrians — 
Orade  crossing — "Stop,  look  and  listen" — Sudden  danger — 
Death — Contributory  negligence.  Kobjrllfl  ▼•  P.  Jb  B.  B.  Co., 
860. 

20.  Case  for  jury — NegUgenceSteamboais — Fogs  —  CoUi^ 
sions — Passengers — Damages — Evidence — Measure  of  damages 
— Present  value  of  earning  pt)wer — Expectancy,  Fletoher  ▼. 
Wilmington  Steamboat  Co.,  1. 

21.  Case  for  jury — Negligence — Street  railway  companies — 
Contributory  negligence — Conflicting  statements.  Martin  ▼• 
So.  Penna.  Traotion  Co.,  96. 

22.  Case  for  jury — Negligence — Street  railways — Pedestrian 
— Stepping  in  front  of  approaching  car — Danger — Speed  of 
car — Conflicting  evidence — Contributory  negligence.  Shields 
▼.  PhiladelpbU  B.  T.  Co.,  422. 

23.  Case  for  jury — Negligence  —  Vehicle  driver  —  Narrow 
street — Horse  on  trot — Slack  rein — Shying  of  horse — Throw- 
ing of  wagon  on  sidewcdk— Injury  to  pedestrian.  Ford  ▼. 
Deieendeeeli,  247. 

24.  Case  for  jury  —  Triais — Evidence — Expert  witnesses  — 
Hypothetical  questions — Contracts — Building  contracts — Ma- 
terial variations — Substantial  performance.  Loeb  ▼.  David- 
son, 418. 

25.  Court  and  jury — Negligence — Baalroads — Contributory 
negligence — Passenger  alighting  from  train — Duties  of  brake- 
man — Proximate  cause,    Hasor  ▼•  P.  Jb  B.  B.  Co.,  369. 

26.  Judgment  n,  o,  v. — Negligence — Mines  and  mining  — 
Death  of  workman — Uninsulated  wire — ProxivMLte  cause — 
Evidence — Alleged  electrification  of  watch — Absence  of  bums  on 
body  or  clothes.   Caddj  ▼.  Harleicb-Brookwood  Coal  Co.,  20. 

27.  Negligence — Street  railways  —  Automobiles — Dangerous 
crossing — Right-angle  collision  —  Passenger  in  automobile  — 
Gratuitous  guest — Familiarity  with  locality  —  Contributory 
negligence — Judgment  for  defendant  n.  o.  v.  liandenbercer 
▼.  Eaeton  Transit  Co.,  288. 

28.  Negligence — Street  railways — Wagon — Driving  on  track 
— Rear-end  collision.    Doyle  ▼.  Pbiladelpbia  B.  T.  Co.,  248. 

29.  Practice,  0.  P. — Trials — Interested  witness — Co/use  of 
injury — Charge — Sufficiency — Failure  to  request  further  in- 
structions— Assignments  of  error — Incomplete  quotation — In- 
sufficient assignments — Practice,  Supreme  Court.  Hufnagle 
▼.  Wilkes-Barre  Bjr.  Co.,  699. 
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1.  Court  and  juru — NegligeneeSailroads  —  OarUribuiory 
negligence — Passenger  alighting  from  train — DtMes  of  brake- 
man.    Hacer  ▼•  P.  Jb  B.  R*  Go*,  859. 

PUBLIC  OFFICEES. 

1.  Banking  commissioner — Nomination  by  governor — Re- 
jection by  senaie — Appointment  by  governor  after  adjowm- 
ment  of  senate — Validity — Constitationdl  construction — Re- 
fusal of  auditor  general  to  po/y  salary — Mandamus — Parties 
plaintiff — Act  of  June  8,  189S,  P.  L.  S4S — Action  at  relation 
of  banking  commissioner — Practice,  C.  P. — Constitutional  law 
— Const,  of  Penna.,  Art.  IV,  Sec.  8.    Com.  ▼.  Sayder,  67. 

2.  Borough  council— Oathr— Act  of  May  U,  1916,  P.  L.  SIS. 
Com.  ▼•  Zalewsldt  409. 

8.  County  commissioners  —  Mandamus  —  Bridges  —  State 
highway — Duty  of  county  to  maintain — Condemnation  of  toU 
road— Acts  of  March  16, 1911,  P.  L.  21,  and  May  SI,  1911,  P. 
L.  468.     Com.  ▼•  OroTe,  504. 

4.  Election — Ballots — Counting  votes — Appeals.  Old  Forse 
Borovsli's  Contested  Eteetiom,  801. 

6.  Public  Service  Commission — Corporations — Water  com- 
panics — Application  for  charter — Requisites  of — Act  of  June 
7,  1907,  P.  L.  456— Jurisdiction.  Penma.  Power  Co.  ▼•  Pub- 
lio  Serrioe  CommlMion,  211. 

6.  Public  Service  Commission,  jurisdiction — Public  service 
companies — Electric  companies — Rates — Contract — Renewal — 
Public  Service  Company  Act  of  July  id,  191S,  P.  L.  1S74— Re- 
fusal to  recognize  renewal  —  Injunction — Refusal.  Kleim- 
Losan  Co.  ▼.  Ihtqneene  Idsl&t  Co.*  526. 

7.  Register  of  wills — Liability  on  afficidl  bond — Failure  to 
require  bond  from  foreign  executor — Default — Act  of  March 
16,  18S2,  P.  L.  1S6,  Section  27— Devastavit— Decree  of  Or- 
phans'Court — Conclusiveness — Presumption  of  duty  performed 
— Rebutted  by  pleadings — Action  on  register's  bond — Regis- 
ter's liability. 

After  letters  testamentary  are  granted,  even  though  improp- 
erly, the  person  named  therein  is  a  de  facto  executor,  answera- 
hle  for  his  deeds  to  the  Orphans'  Court,  until  duly  discharged 
hy  the  revocation  of  his  prima  facie  right  to  act 

The  meaning  of  the  provision  of  the  Act  of  March  15, 1882, 
P.  L.  185,  Section  27,  that  letters  granted  to  a  nonresident  ex- 
ecutor without  the  register  taking  a  bond  shall  be  void,  is  that 
the  letters  thus  improperly  granted  are  void  only  when  ju- 
dicially so  declared  by  a  proper  tribunal,  and  they  must  be  sO 
adjudged  upon  showing  the  nonentry  of  a  bond. 
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While  the  Act  of  1832  provides  that  a  person  to  whom  letters 
are  improperly  granted  shall  Be  deemed  and  '^ay  be  sued  and 
in  all  respects  treated  as  an  executor  of  his  own  wrong,"  it  does 
not  require  that  he  must  be  so  sued  and  treated,  the  manifest 
intent  being  that  such  a  person  shall  be  liable  not  only  to  cita- 
tion from  the  Orphans'  Oourt  but  also  to  suit  at  law  as  an 
executor  de  son  tort. 

Payments  made  to  one  to  whom  letters  testamentary  have 
been  granted,  while  such  letters  are  in  force,  even  though  sub- 
sequently revoked,  are  lawful  acts,  in  consequence  of  which  the 
person  named  therein  as  executor  may  be  cited  by  the  Orphans' 
Court  to  settle  an  account. 

Where  a  nonresident  executor  is  guilty  of  culpable  acts  of 
omission  resulting  in  loss  to  the  estate,  he  and  the  domiciliary 
executor  are  jointly  responsible  for  the  resulting  loss. 

Where  a  register  of  wills  granted  ancillary  letters  testamen- 
tary to  a  nonresident  executor  without  obtaining  a  bond  as  re- 
quired by  the  Act  of  March  16,  1832,  P.  L.  136,  Section  27, 
and  such  executor  defaulted  and  his  coexecutor,  a  resident  of 
this  State,  died  insolvent,  the  register  is  liable  on  his  official 
bond  for  the  amount  of  such  default,  and  where  a  decree  was 
entered  by  the  Orphans'  Court  against  both  executors  before 
the  death  of  the  latter  for  the  amount  of  the  devastavit,  such 
decree  is  conclusive  as  against  the  register,  and  as  to  his  sure- 
ties to  the  extent  of  their  obligation,  in  an  action  on  his  official 
bond  in  the  Common  Pleas,  and  it  is  immaterial  that  the  regis- 
ter and  his  sureties  were  not  parties  to  the  proceeding  in  the 
Orphans'  Court. 

In  such  case  the  contention  that  to  permit  the  resident  ex- 
ecutor, originally  named  as  use-plainti£P,  to  recover  in  this  ac- 
tion would,  in  effect,  recognize  in  him  a  right  of  action  against 
the  nonresident  executor,  who  was  a  joint  tort-feasor  with  him, 
is  without  merit,  since  the  resident  executor  appeared  as  use- 
plaintiff  in  a  representative  capacity,  whereas  he  and  the  non- 
resident executot  were  answerable  in  their  individual  capaci- 
ties for  the  devastavit. 

In  such  case  where  the  decree  of  the  Orphans'  Court  which 
orders  payment  namecf  the  executor  as  "executors,"  such  desig- 
nation is  a  matter  of  surplusage  and  may  be  disregarded. 

In  such  case  where  the  resident  executor  died  after  the 
bringing  of  suit  on  the  bond  and  the  present  use-plaintiff  was 
appointed  to  continue  the  suit,  plaintiff  may  collect  and  remit 
the  money  to  the  domiciliary  executor  in  the  state  in  which 
decedent  died,  for  distribution. 


Digitized  by  VjOOQ IC 


tl^  INDEX 

PUBLIC  OFFICERS— continued. 

The  rule  that  where  the  same  person  is  acting  as  domiciliary 
and  ancillary  executor,  there  is  a  presumption  that  he  has  done 
his  duty  and  made  payment  to  the  estate,  has  no  application 
where  it  is  admitted  in  the  pleadings  that  the  money  had  nerer 
actually  been  paid.  Any  presumption  of  payment  is  rebutted 
by  the  admitted  fact  of  nonpayment. 

Where  through  the  mal-administratibn  of  an  ancillary  trust 
losses  occur  in  Pennsylvania  and  the  proper  tribunals  here  ad- 
judge the  questions  involved,  determine  the  amount  due,  and 
order  the  devastavit  made  good,  when  the  order  has,  in  fact, 
not  been  complied  with,  the  dignity  of  our  tribunals  and  the 
proper  administration  of  the  law  demand  that  the  losses  oc- 
curring in  this  State  shall  be  made  good  here,  and  when  the 
fund  is  realized,  after  Pennsylvania  creditors  are  paid,  the 
balance  may  then  be  remitted  to  the  domicile  of  the  decedent. 
Com.  ▼•  Gregory,  106. 

8.  Workmen's  Compensation  Board — Findings  of  fact— Con- 
cltLsiveness — Parties  engaged  in  interstate  com/merce — Disal- 
lowance of  claim — Appeal — Act  of  June  2,  1916,  P,  L.  7S6. 
MeMinger  ▼.  L.  V.  B.  B.  Co^  336. 

9.  Workmen's  Compensation  Board — Granting  of  hearing 
de  novo — Interlocutory  order  —  Appeal  to  Common  Pleas  — 
Mixed  findings  of  fact  and  law.  Mooney  ▼•  L.  V.  B.  R*  Co., 
339. 

10.  Workmen's  Compensation  Board — Jurisdiction  on  ap- 
peal.   MoCanley  ▼.  Imporial  Woolen  Co.,  312. 

11.  Workmen's  Compensation  Board-Jurisdiction — Froc- 
tice,  referee — Common  Pleas — Appellate  courts  —  Evidence  — 
Hearsay — Circumstantial  evidence  —  Sufficiency  and  compe- 
tency— Presumption — Wool  sorter— Scratch — Anthrax — Death 
— "Acctdenif — Occupational  diseases — Assumption  of  risks — 
Appeals — Certiorari — Record— Act  of  June  2, 1915,  P.  L.  '186. 
MeCftnley  ▼•  Imperial  Woolen  Co.,  312. 

PUBLIC  SERVICE  COMMISSION,  see  Public  Officers. 

PUBLIC  SERVICE  COMPANIES. 

1.  Electric  companies — Equity — Bates — Renewal — Contract 
—Public  Service  Company  Act  of  July  26,  1913,  P.  L.  1S74— 
Refusal  hy  defendant  to  recognize  renewal — BiU  in  equity — 
Injunction — Refusal  —  Public  Service  Commission,  jurisdic- 
tion — Equity,     Klein-Logan  Co.  ▼.  Dnqneene  Light  Co.,  626. 

2.  Oas  companies— Act  of  July  26,  1913,  P.  L.  13H,  Sec.  8 
— Contracts — Rates — Undue  preference — BiU  in  equity — Spe^ 
cific  performance — Refusal. 
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A  bill  in  equity  by  a  manufacturing  company  against  a  gas 
company  to  compel  specific  perfonnance  of  a  contract  for  the 
supply  of  gas  was  properly  dismissed  ^ere  the  agreement  in 
question  gave  plaintiff  an  undue  and  unreasonable  preference 
and  advantage  in  rate  and  service,  such  agreement  being  ren- 
dered inoperative  by  the  Public  Service  Act  of  July  26,  1913, 
P.  L.  1374,  Section  8.  V.  Jb  8.  Bottle  Co.  ▼•  Mowntain  Qmm 
Co.,  523. 

QUARRIES. 

1.  Blast  —  Premature  explosion  —  Injury  to  workman  — 
Tamping  with  iron  bars — Failure  to  supply  wooden  rods — 11- 
literate  foreign  workman — Contributory  negligence — Assump- 
tion of  risk — Case  for  jury — Master  and  servant  DeNardo  ▼. 
StopheaA-Jackson  Co.,  230. 

QUO  WARRANTO. 

1.  Boroughs — Councilmen — Oath — Act  of  May  H,  1915,  P. 
L.  S12 — Demurrer  to  suggestion  for  writ.  Com.  ▼.  Zalewski, 
409. 

RAILROADS. 

1.  Engine  pushing  coai  car  into  private  siding — Pedestrian 
on  sidewalk — Death — Obstruction  of  view  of  engine  headlight 
— Speed — Failure  to  sound  bell — Conflicting  evidence — Con- 
tributory negligence — Case  for  jury — Negligence.  DiOrazio 
V.  Penna.  B.  B.  Co.,  364. 

2.  Orade  crossing — Collision  —  Approach  through  covered 
bridge — Obstruction  of  view  —  UnfamUiarity  with  locality  — 
Einging  of  bell — Absence  of  sufficient  warning — Contributory 
negligence — Sudden  danger — Imputed  negligence  —  Case  for 
jury — Negligence — Automobiles,  Wanner  ▼•?.&&•  B.  Co., 
273. 

3.  Grade  crossing — Collision — "Stop,  look  and  listen" — Con- 
flicting evidence — Case  for  jury — Negligence  —  Contributory 
negligence — Horse  and  wagon,  MUligan  ▼.  P.  ft  B.  B.  Co., 
344. 

4.  Negligence — Brakeman — Boy  trespasser— Ejection — Case 
for  jury.    Stidf ole  ▼.  Phila.  A  Beading  By.  Co.,  445. 

5.  Negligence — Contributory  negligence — Passenger  alight- 
ing from  train — Duties  of  brakeman — Husband's  duty — Proxi- 
mate cause — Court  and  jury,    Haser  ▼.  P.  ft  B.  B.  Co.,  369. 

6.  Negligence  —  Master  and  servant  —  Head-on  collision  — 
Injuries  to  conductor — Alleged  failure  to  warn  of  approach- 
ing train — Conflicting  evidence — Case  for  jury — Erroneous 
charge — New  trial,    Knl&n  ▼.  Liconier  Valley  B.  B.  Co.,  147. 
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7.  Negligence  —  Passengers  aiighHng  from  trains — FaU — 
Contribiitary  negligence — Maintenance  of  view.  Twersky 
▼•  Penma.  R*  R*  Co.,  6. 

8.  Negligence — Pedestrian — Orade  crossing  —  "Stop,  look 
and  listen'* — Sudden  danger— Deathr—Coniributory  negli- 
gence— Case  for  jury.    Kobylls  ▼•  P.  ft  B.  R.  Oo^  860. 

9.  Receivers — Bad  faith — Improper  payments — Surcharge — 
Services — Compensation — Exceptions  to  account — Burden  of 
proof — Continuation  of  business — Expenses — Preferred  claims 
— Liens.     Traotiom  Materials  Oo*  ▼•  Pittsbnrsht  MoK.  ft 

W.  Uj.  Co.,  153. 

10.  Street  railway  car— Negligence — Automobiles — Head-on 
collision — Injury  to  motorman — Automobile  passing  over 
bridge — Cloud  of  smoke — Obstructed  view — Chauffeur's  fail- 
ure to  stop — Contributory  negligence — Case  for  jury.  Smoker 
▼•  Baldwin  Looomotive  Works,  841. 

11.  Street  railway  companies  —  Negligence  —  Contributory 
negligence — Conflicting  statements — Case  for  jury.  ICartim 
▼•  So.  Penna.  Traetien  Co.,  96. 

12.  Street  railways  —  Equity — Jurisdiction — Obstruction  of 
tracks — Preliminary  injunction — Absence  of  immediate  dan- 
ger— Dissolution  of  injunction.  PettsTiUe  Union  Traction 
Co.  ▼•  St.  Olair  Boro.,  298. 

18.  Street   railways — Negligence — Automobiles — Dangerous 

crossing — Bight-angle  collision — Passenger  in  automobile  — 

.  Gratuitous    guest — Death — Familiarity    with    locality — Conr 

tributary  negligence — Judgment  for  defendant  n.  o.  v.    I<an- 

denberser  ▼•  Easton  Transit  Co.,  288. 

14.  Street  railways — Negligence — Pedestrian — Stepping  in 
front  of  approaching  car — Danger — Speed  of  cae — Conflicting 
evidence — Contributory  negligence — Case  for  jury.  Skielda 
▼.  Pkila.  B.  T.  Co.,  422. 

16.  Street  railways — Wagon^Driving  on  track — Bear-end 
collisionr-Nonsuit — Negligence.  Dojrle  t.  Pkiladelpkia  B.  T. 
Co.,  248. 

REAL  ESTATE. 

1.  Building  restrictions — Parol  agreements — Notice  of  suc- 
cessors in  title— Demurrer— Equity,  Jonee  ▼•  Wyomlering 
Olnb,  190. 

2.  Charges  upon  land — Assignee  for  creditors — Public  sale 
— Purchase  by  person  for  whom  charged— Payment  of  bid — 
Claim  for  deduction — Befusal. 

A  Bum  charged  by  law  upon  real  estate  cannot  be  divested 
by  any  act  of  the  devisee  of  the  land  nor  by  his  assignee  for 
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creditors,  even  under  an  order  of  court  authorizing  the  sale 
of  the  property. 

Where  a  testator  devised  a  farm  to  his  son  and  charged 
thereon  $8,000  during  the  natural  lifetime  of  his  wife  and 
provided  '^terest  upon  said  sum  at  6  per  cent,  shall  he  paid 

to  her  semiannually  hy  the  son "  and  thereafter  th^ 

farm  was  sold  hy  the  assignees  of  the  son  'Subject  to  the  above 
charge  in  favor  of  Sarah  E.  Lamaster*'  and  the  wife  bought 
the  farm  and  agreed  to  pay  the  purchase-money  "according  to 
the  conditions  of  the  sale  and  in  all  respects  to  keep  and 
comply  with  the  same,"  the  wife  was  not  entitled  to  deduct 
from  the  amount  of  her  bid  the  amount  of  the  change  in  her 
favor,  as  the  charge  was  not  for  the  payment  of  that  sum, 
but  only  to  secure  to  her  the  payment  of  the  interest  on  the 
sum  charged.     Neiklrk  ft  Dietrioli  ▼•  I^amaster,  571. 

3.  Contracts  for  sale  of  real  estate  —  Rescission  —  Inahitiiy 
to  give  clear  title — Assumpsit  to  recover  purchase  price. 
Buck  ▼.  Midland  lUmltj  Go.,  458. 

4.  Decedents'  estates — Collateral  inheritance  tax — Appradse- 
ment — Practice,  Supreme  Court — Appeals — Findings  of  fact — 
Acts  of  May  6,  1887,  P.  L.  79,  and  April  22,  1905,  P.  L.  268. 
Smitl&'s  Estate,  51. 

5.  Decedents'  estates — Executors  amd  administrators — Swr- 
charge — Liquor  huMness — Continuation  of  business — Losses — 
Advance  payments — Rents,    Moran's  Estate,  269. 

6.  Order  directing  sale  —  Interlocutory  order  —  Appeal 
qtLashed — Practice,  0,  C. — Practice,  Supreme  Court — Dece- 
dents' estate,    Maslowskl's  Estate,  484. 

7.  Sale  of  real  estate  —  Judgment  on  mortgage — Failure  to 
inform  purchaser  of  judgment — Alleged  neglect  of  duty — 
Judgment  for  defendant  n,  o,  v, — Principal  and  agent — Ora- 
tuitous  agent.    Winter  ▼.  Bets  A  Son,  85. 

8.  Sales  of  real  estate  —  Variation  hy  parol  —  Measure  of 
proof-— Contracts — Reforming  written  instruments — Showing 
different  consideration — Theory  of  trial — Issue — Appeals — 
Change  of  issue  on  appeal — Assignments  of  error — Failure  to 
except,    Qnlnter  ▼.  Qninter,  195. 

9.  WUls  —  Construction  —  Rule  in  Shelley's  Case,  Oom- 
monwealtli  T.  I.  ft  T.  Oo.  ▼.  Gross,  476. 

10.  Tenants  in  common — Ejectment — Possession  hy  coten- 
ant — Adverse  possession — Conflicting  evidence — Witnesses — 
Competency— Acts  of  May  28,  1887,  P.  L.  168,  Sec.  6  and 
June  11,  1891,  P.  L.  287 — Case  for  jury.    Reap  ▼.  Dongber, 
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RECEIVERS. 

1.  Bad  faith — Improper  payments — Surcharge — Services — 
Compensation — Exceptions  to  account — Burden  of  proof — 
Continuation  of  hiMsiness — Expenses — Preferred  claims — 
Liens. 

Funds  allowed  the  receiver  of  an  insolvent  corporation  for 
necessary  improvements  and  current  expenses  cannot  be  divert- 
ed by  him  to  the  payment  of  certain  unsecured  creditors  of  the 
corporation,  thus  giving  them  an  unlawful  preference,  whether 
it  be  done  directly  or  indirectly.  Knowingly  or  negligently 
paying  a  fictitious  value  for  property  will  result  in  a  surcharge 
of  the  receiver;  and  such  charge  is  not  relieved  because  the 
excess  is  applied  to  a  preexisting  indebtedness  which  the  re- 
ceiver had  no  authority  to  pay. 

Where  a  receiver  of  a  street  railway  company  paid  $15,000 
ostensibly  for  two  car  bodies  which  were  turned  over  to  the 
road  by  the  bondholders'  committee  who  had  previously  been 
in  charge  thereof,  and  it  appeared  that  the  car  bodies  were  not 
worth  the  price  paid  therefor,  and  the  payment  was  in  reality 
made  not  only  for  the  car  bodi^  but  also  to  cover  a  balance 
due  the  committee  for  money  expended  on  the  road,  the  court 
properly  surcharged  the  receiver  with  the  difference  between 
the  value  of  the  car  bodies  and  the  amount  paid  for  them. 

Where  a  receiver  paid  a  State  tax  which  had  been  assesed 
against  the  corporation  prior  to  his  appointment  and  prior  to 
the  Act  of  June  15,  1911,  P.  L.  955,  dispensing  with  the  ne- 
cessity of  filing  a  lien  for  taxes  against  the  property  of  a  cor- 
poration in  order  to  create  a  lien  therefor,  and  it  appeared  that 
the  assessment  of  taxes  had  not  been  filed  of  record,  the  court 
properly  surcharged  the  receiver  with  the  amount  of  such  pay- 
ment where  the  funds  were  not  sufficient  to  pay  unsecured 
creditors  in  full. 

Where  it  appeared  that,  prior  to  the  receiver's  appointment* 
a  contract  had  been  made  with  another  traction  .company  for 
the  extension  to  its  lines  of  defendant's  road,  but  before  the 
extension  was  made  defendant  went  into  the  Kands  of  a  re- 
ceiver, and  thereafter  the  written  agreement  expired  and  the 
receiver  obtained  leave  of  court  and  made  the  extension, 
which  was  of  some  value  to  the  company,  and  which  passed 
to  the  purchaser  of  the  road  at  the  receiver's  sale,  the  court 
properly  refused  to  surcharge  the  receiver  with  the  amount 
expended  for  making  such  connection. 

Where  specified  exceptions  are  filed  to  certain  credits 
claimed  in  the  account  of  a  receiver  or  other  trustee,  tlie  bur- 
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den  is  cast  upon  him  of  supporting  the  same  hy  proof  and 
where  he  fails  to  do  so  the  exceptions  will  be  sustained. 

Where  a  receiver  issued  certain  receiver's  certificates  of 
the  face  value  of  $30,000  which  he  was  authorized  by  the  court 
to  sell  at  not  less  than  90  per  cent,  of  the  par  value,  and  em- 
ployed an  agent  who  sold  such  certificates  at  04  per  cent, 
and  kept  4  per  cent,  as  a  commission  and  turned  the  balance 
over  to  the  receiver,  the  court  properly  refused  to  surcharge  the 
receiver  with  the  amount  of  such  commission,  where  it  ap- 
peared that  the  receiver  acted  in  good  faith  and  without 
knowledge  of  what  his  agent  received  for  the  certificates.  • 

Where  a  receivership  extends  over  a  term  of  years,  a  single 
act  of  misfeasance,  by  which  the  receiver  profits  nothing, 
will  not  necessarily  deprive  the  receiver  of  all  compensation. 
The  allowance  to  a  receiver  for  services  is  largely  a  matter  for 
the  court,  whose  officer  he  is,  to  determine;  and  with  which 
an  appellate  court  will  only  interfere  to  correct  an  abuse  of 
discretion ;  and  such  a  finding  will  not  be  reversed  by  an  ap- 
pellate court  unless  error  clearly  appears. 

Where  it  appeared  that  the  receivership  lasted  four  years 
and  the  auditor  allowed  the  receiver  $6,000  for  his  services 
lyhich  was  increased  by  the  court  to  $8,000,  the  contention 
that  the  receiver  should  not  be  allowed  any  compensation  be- 
cause of  his  connivance  with  the  bondholders'  committee  in 
paying  more  than  the  fair  value  of  the  car  bodies  was  without 
merit  on  appeal,  especially  where  it  appeared  that  the  receiver 
had  made  no  profit  personally  and  where  there  was  nothing 
else  to  show  that  the  lower  court  had  abused  its  discretion  in 
fixing  the  receiver's  compensation. 

The  general  rule  is  that  the  court,  which  appoints  a  receiver 
for  a  public  service  corporation,  may  allow  for  operating  ex- 
penses and  necessary  improvements  out  of  the  corpus  of  the 
estate  and  as  preferred  claims,  even  against  mortgage  lien 
creditors,  although  this  power  is  to  be  exercised  sparingly 
and  with  great  caution. 

Where  a  court  directed  its  receiver  to  continue  a  trolley 
road  as  a  going  concern,  and  the  receivership  lasted  four 
years  and  the  road  was  8ub6e<iuently  sold  at  receiver's  sale 
divested  of  liens,  expenses  incurred  in  connection  with  the 
running  thereof,  in  addition  to  the  receiver's  certificates  is- 
sued under  the  direction  of  the  court,  were  properly  allowed 
as  a  preferred  claim  against  the  fund. 

Where  a  receiver  kept  honest,  although  not  expert,  accounts, 
and  his  surcharge  exceeded  his  commissions,  the  lower  court 
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properly  decided  that  the  costs  should  be  paid  out  of  the  fund. 
Traotion  Mi^teriaU  Oo.  ▼•  Pbs^  MoK«  A  W.  By.  Co.*  158. 

2.  Order  on  receiver  to  pay  rent — Practice,  Supreme  Court 
— Equity— Interlocutory  ordera-'Appeala.  Iditmr  t.  Barto 
Oo^t  450. 

RECORDS. 

1.  Erroneous  entries — Power  to  correct — Rubher  stamping 
of  date — Slipping  of  stamp — Impression  of  wrong  month — 
Evidence — Sufficiency — Courts,    Christ  ▼•  Ihtboskyt  297. 

2.  Workmen's  compensaHon  law — Jurisdiction — Practice — 
Referee — Board — Common  Pleas — Appellate  courts  —  Evi- 
dence— Hearsay — Circumstantiod  evidence — Sufficiency  and 
competency — Presumption — Wool  sorter  —  Scratch — Anthrax 
— Death — "Accident" — Occupational  diseases — Assumption  of 
risks — Appeals — Certiorari — Act  of  June  2,  1916,  P.  L,  7S6. 
MeCanley  ▼•  Imperial  Woolen  Co.,  312. 

REGISTER  OF  WILLS,  see  Public  Officers. 

RES  ADJUDICATA. 

1.  Judgments — Foreign  judgments — Jurisdiction — Evidence 
— Husband  and  wife — Necessaries  —  Desertion  —  Support, 
Hunt  ▼•  Snyder,  257. 

2.  Wills — Life  estates — Vested  and  contingent  remainders 
— Rule  against  perpetuities  —  Presumption  —  Former  adjudi- 
cation—New parties — New  fund—'^Or^  construed  "and^' — 
Bequest  to  class.    Wiekeml&am's  Estate,  121. 

RIPARIAN  RIGHTS. 

1.  Erection  of  embankment — Prevention  of  natural  flow — 
Overflow — Streams — Injunction,    Tervj  ▼.  Wedce,  520. 

ROYALTIES. 

1.  Mines  and  mining — Coal  lease — Difficulty  of  perform- 
ance— Construction — Change  of  character  of  vein.  Coromo 
C.  A  C.  Co.  ▼.  Dickinson,  589. 

1.  Wills — Construction — Real  property.  Conmonwealtk 
T.  X.  ft  T.  Co.  ▼•  Gross,  476. 

RULE  IN  SHELLEY'S  CASE. 

SALES. 

1.  Contract — Breach — Measure  of  damages — Special  dam- 
age — Loss  of  profits — Idleness  of  defendant's  miU — Votice — 
Knowledge — Contract  price — Market  value — Affidavit  of  de- 
fense— Insufficient  averments.  IBMnj  t.  Ward-Mookam  09^ 
468. 
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SALES — continued. 

2.  Contr€tcis — OonstrucHon-^Monthly  deliveries.  Kerr  ▼. 
MaoETojr,  428. 

8.  Oaniracts — Lease — Machinery — Lessee's  option  to  ptir- 
chase — Exercise  of  option — Svisequent  hanhruptcy  of  lessor 
— Lessee's  liahUity  for  purchase  price.  Bvell  ▼•  WilUams- 
port  Staple  Co.,  180. 

4.  Contracts — Leases — Oil  and  gas  leases — Construction — 
Intention — Equity — Injunction — Refusal.  Elk  Hat.  Gas  Co. 
▼•  Ridfin^ajr  L.  ft  H.  Co.,  295. 

6.  Pvhlic  sale — Real  estate — Charges  upon  land — Assignee 
for  creditors — Purchase  hy  person  for  whom  charged — Pay- 
ment  of  hid — Claim  for  deduction — Refusal.  Keikirk  A  Dle» 
triok  ▼•  Lamaeter,  571. 

6.  Order  directing  sale  of  decedeni^s  estate — Interlocutory 
order — Appeal  quashedr-Prfkctice,  0.  C. — Practice,  Supreme 
Court.    Maelewski's  Estate,  484. 

7.  Sale  of  personalty — Sale  at  undervaluation — Failure  to 
exercise  common  prudence  and  caution — Frtmd — Appraised 
value — Surcharge — Findings  of  auditing  judge — Palpable 
error — Exceptions — Appeals — Assignments  of  error — Practice, 
Suprems  Court — Executors  and  administrators.  Seidman's 
Estate*  540. 

8.  Refusing  to  perform  contract — Cancellation  of  contract — 
Construction — Intention.  Harris  Ckem.  Oo.  ▼.  Tunnell  Jb 
Co.,  72. 

9.  Sale  of  real  estate — Judgment  on  mortgage — Failure  to 
inform  purchaser  of  judgment — Alleged  neglect  of  duty — 
Judgment  for  defendant  n.  o.  v. — Principal  and  agent — Gra- 
tuitous agent    Winter  t.  Bets  Jb  Son,  85. 

SEEVICE  OF  PROCESS. 

1.  Service  "by  puhlicaHon — Service  outside  jurisdiction — 
Failure  to  serve  —  Effect  —  Beneficial  associations  —  Death 
benefit  certificcUes — Suits — Time  for  bringing  suits — By-laws 
— Construction — Actions — Actions  in  personam.  Hnntins- 
ton  ▼•  Supreme  Commandery,  V.  O.  of  6.  C,  168. 

SERVITUDES,  see  Easements. 

SHERIFF'S  SALES. 

1.  Bid  at  sheriff's  sale — Default  of  bidder — Subsequent  sale 
— Purchase  by  same  bidder — Purchase  by  second  mortgagee — 
Action  for  difference  between  bids  at  two  sales — Affidavit  of 
defense — Sufficiency — Allegation  that  plaintiff  was  owner  in 
fee — Merger — Contracts.  Bansley  ▼•  Kensington  Workins- 
men  s  Bldg.  Assn.,  582. 
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SPECIFIC  PERFORMANCE. 

1.  Refusal — PtMic  service  companies — Oas  compames — 
Act  of  July  26,  1913,  P.  L.  1874,  Sec,  S-^ontracts-'BateB'- 
Undue  preference — Bill  in  equity.  V.  Jb  8.  Bottle  Go.  ▼• 
Mountain  Oas  Oo«»  623. 

STATEMENTS  OF  CLAIM,  see  Practice,  C.  P. 

STATUTES. 

1.  Beneficial  associations  —  Application  for  charter  —  Acts 
of  April  29,  im,  P.  L.  73,  and  AprU  6,  1893,  P.  L.  7,  10— 
Construction — Intention,  Penna.  State  Oamp  P.  O.  8.  of 
A.'8  AppUoation,  184. 

2.  Borough  councUmen — Oofth — Act  of  May  H,  1915,  P.  L. 
312,    Com.  ▼.  Zalewski,  409. 

3.  Bridges — State  highway — Duty  of  county  to  maintain — 
Condemnation  of  toll  road — Acts  of  March  15,  1911,  P.  L,  21, 
and  May  31,  1911,  P.  L,  JtSS — Cownty  commissioners — Man- 
damus.    Com.  ▼.  Grove,  504. 

4.  Clerk  of  Quarter  Sessions — Cash  hail — Act  of  March  H, 
1877,  P.  L,  3,    Com.  ▼.  Sitler,  261. 

6.  Collateral  inheritance  tax — Appraisement  —  Witnesses — 
Competency  in  ascertaining  the  value  of  undivided  fractional 
parts  of  real  estate  of  a  decedent — Knowledge  of  sales — Credit 
hility — Right  of  Commonwealth  to  appeal — Act  of  May  6, 
1887,  P.  L.  79.    Smiths  Estate,  55. 

6.  Collateral  inheritance  tax — Clear  value  of  estate — De- 
ductions— Federal  estates  tax — Act  of  May  6,  1887,  P.  L.  79. 
KnisM's  Estate,  537. 

7.  Collateral  inheritance  tax — Real  estate — Appraisement 
—Acts  of  May  6, 1887,  P.  L,  79,  and  AprU  22, 1905,  P.  L.  238. 
SmitVs  Estate,  51. 

8.  Constitutional  law — Const,  of  Penna. — Special  legisla- 
tion— Reasonable  classification — Sm/oll  loans — Act  of  June 
17,  1915,  P.  L,  1012  — Construction  — Titles  — Sufficiency  — 
Legislative  power  delegation — Discretion — Presumption,  Ooau 
▼.  Pader,  129. 

9.  Construction — General  act — Inconsistency  with  earlier 
act — Implied  repeal. 

When  a  statute  establishing  a  general  oystem  for  govern- 
ment is  silent  as  to  the  repeal  of  former  statutes  relating  to 
'  the  same  subject,  an  intention  to  repeal  the  earlier  statutes 
arises  by  implication.    Hammond  t.  Alumlnnm  Oo«,  870. 
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STATUTES— continued. 

10.  Ejectment — Tenants  in  common — Possession  by  coten- 
ant — Adverse  possession — Conflicting  evidence — Witnesses — 
Competency— Acts  of  May  ^,  1887,  P.  L.  168,  Sec.  5,  and 
June  11,  1891,  P.  L,  287 — Case  for  jury.    Beap  ▼.  DonsliLer, 

11.  Eminent  domain — Parks — Valley  Forge  —  Condemna- 
tion of  land — Damages — Measure  of  damages — Special  use — 
Time  from  which  damages  computed — Acts  of  May  SO,  1893, 
P.  L.  183;  March  19,  1908,  P.  L.  37;  April  7,  1906,  P.  L. 
117,  and  June  23, 1917,  P.  L.  $Jlfi.    Rowan  ▼.  Com.,  88. 

12.  Eqtdty — Equity  practice — Findings  of  fact — Appeals — 
Party  walls— Acts  of  Feh.  2^,  1721,  1  Sm.  L.  126,  and  May  6, 
1899,  P.  L.  193.    ClotlLior  ▼.  Holltaima,  88. 

13.  Corporations — Service — Process  —  County  where  corpo- 
rate  franchise  is  exercised — Principal  office  in  another  county 
— Special  appearance — Plea  in  abatement — Trial  on  merits — 
Acts  of  June  13,  1836,  Sec.  4^,  P.  L.  668;  March  21,  1842, 
Sec.  8,  P.  L.  US,  and  March  17, 1866,  P.  L.  386.  DoHaas  ▼• 
Penna.  B.  B.  Oo*,  499. 

14.  Corporations — Stockholders — Refusal  of  right  to  inspect 
hooks — Action  for  penalty — Acts  of  April  7,  18^0,  Sec,  2^, 
P.  L.  663;  April  17,  1869,  P.  L.  71,  and  April  29,  1874,  P.  L. 
73.    Hammoad  ▼•  Alnjalniua  Co.,  370. 

15.  Corporations — Water  companies — Application  for  char- 
ter—Requisites  of— Act  of  June  7,  1907,  P.  L.  466 — Public 
Service  Commission — Jurisdiction.  Poana.  Power  Oo.  ▼• 
PabUo  Serrioo  OommlMiom,  211. 

16.  Ejectment — Plea  in  abatement — Answer — Act  of  May 
8, 1901,  P.  L.  H2,  and  June  7, 1916,  P.  L.  887— Entry  of  judg- 
ment on  pleadings.    JoanlmKs  ▼•  Maloy,  486. 

17.  Lunatics — Nonresident  lunatics — Property  in  this  State 
—Transfer— Act  of  April  13,  1868,  P.  L.  94— Construction. 
MoMullin  ▼  Oommonwoalth  T.  X.  ft  T.  Co.,  574. 

18.  Mandamus—Parties  plaintiff— Act  of  June  8,  1893,  P. 
L.  346 — Action  at  relation  of  hatiking  commissioner — Refusal 
of  auditor  general  to  pay  salary.     Com.  ▼•  Snjrdor,  57. 

19.  Motor  vehicles — Rule  of  road — Passing  to  right — Ordi- 
nance—Act of  July  7, 1913,  P.  L.  672.    BoU  ▼•  Jaoobs,  204. 

20.  Municipalities — Cities  of  the  third  class — Act  of  June 
27,  1913,  P.  L.  668,  676 — Municipal  contracts — Improvements 
Repairs — Competitive  bidding — Equity — Injunction — Taxpay- 
ei^s  bin.    Dolaa  ▼•  Solioom,  11. 

21.  MunievpaUties  —  Contracts  —  Provision  that  material 
shall  be  prepared  in  municipality — Acts  of  May  23,  1874,  P. 
L.  230;  June  1, 1886,  P.  L.  37,  and  July  6,  1917,  P.  L.  762— 

Vol.  ccLXi — 46 
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ST  ATTJTES— continued. 

Validity — Const  of  Penna.,  Art,  III,  Sec.  7 — Local  and  spe- 
cial legislation — Validity  of  prior  contracts — Ordinances — 
Validity — Lowest  responsible  bidder — Equity — Injunction. 
Taylor  ▼•  PhUa.,  458. 

22.  Negligence  —  Death  —  Substitution  of  administratrix  as 
plaintiff  —  Abatement  —  Laches  —  Waiver  —  Presumption — 
Trial  eight  years  after  issue — Act  of  April  16, 1851,  P.  L.  669, 
Sec.  18  —  Construction  —  Practice,  C.  P.  —  Trial  —  Evidence. 
Forrest  ▼.  Phlla.  R.  T.  Oo.»  888. 

23.  Practice  Act  of  Matt  U,  1916,  P.  L.  h8S— Statement- 
Contributory  negligence — Judgment  for  defendant.  Davis  ▼. 
Edmondton,  199. 

24.  Public  officers — Register  of  wills — Liability  on  official 
bond — Failure  to  require  bond  from  foreign  executor — De- 
fault—Act of  March  16,  18S2,  P.  L.  1S6,  Sec.  ^—Devastavit 
— Decree  of  Orphans'  Court — Conclusiveness — Presumption 
of  duty  performed — Rebutted  by  pleadings — Action  on  regis- 
ter's bond — Register's  liability.    Com.  ▼.  Chresory,  106. 

26.  Public  service  companies — Electric  companies — Rates — 
Contract — 'Renewal — Public  Service  Company  Act  of  July 
26,  191S,  P.  L.  ISlJt — Refusal  to  recognize  renewal — Injunc- 
tion—Refusal— Public  Service  Commission,  jurisdiction. 
Klein-Iiosan  Co.  ▼•  Dnqneane  Iiisbt  Co.,  526. 

26.  Public  service  companies — Gas  companies — Act  of  July 
26, 1918,  P.  L.  ISH,  Sec.  8— Contracts— Rates— Undue  prefer- 
ence— BUI  in  equity — Specific  performance — Refusal.  V.  *  8. 
Bottle  Co*  ▼•  Mountain  Gas  Co.,  528. 

27.  Taxation — Corporations — Corporations  paying  state  tax 
'  on    capital    stock — Foreign    manufacturing    corporations — 

Shares  in  hands  of  owner — Taxation  for  county  purposes — 
Act  of  June  17,  191S  P.  L.  607,  Sec.  1 — Constitutional  law — 
Const,  of  Penna.,  Art.  IX,  Sees.  1  and  2 — Uniform  taxes — 
Exemption — Classification.    Dnpny  ▼•  Johns,  40. 

28.  Workmen's  Compensation  Law — Jurisdiction  and  prac- 
tice—  Referee  —  Board — Common  Pleas  —  Appellate  court  — 
Evidence — Hearsay  —  Circumstantial  evidence  —  Sufficiency 
and  competency — Presumption — Wool  sorter — Scratch — An- 
thrax— Death — "AcddenV — Occupationdl  diseases — Assump- 
tion of  risks — Appeals — Certiorari — Record — Act  of  June  2, 
1916,  P.  L.  786.    MeOanley  ▼•  Imperial  Woolen  Oo^  812. 

29.  Workmen's  Compensation  Law — Referees — Findings  of 
fOfCt — Conclusiveness — Parties  engaged  in  interstate  commerce 
— Disallowance  of  claim — Appeal — Certiorari — Evidence — 
Competency — Act  of  June  2,  1916,  P.  L.  7S6.  Messinser  ▼. 
Ii.  V.  R.  R.  Co.,  886. 
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STEAMBOATS. 

1.  Negligence — Fogs  —  CoUieione  —  Damagee  —  Measure  of 
Damages — Present  value  of  earning  power— Expectancy — Evi- 
dence— Passengers — Case  for  jury.  Fletolier  ▼.  Wllinington 
Stemmboat  Co.,  1. 

STOCEHOLDERS,  see  Corporations. 

STONE  CARVER. 

1.  Stone  ca/rver  working  helow — Fall  of  stone — Freshly 
placed  stone — Building  erection — Contributory  negligence — 
Judgment  for  defendant  n.  o.  v.    Oa»i1o  ▼•  Holscher,  447. 

STREAMS,  see  Waters  and  Water  Ways. 

STREET  RAILWAYS,  see  Railroads. 

SURCHARGE. 

1.  Executors  and  adnninistrator^— Liquor  business — Con- 
tinuation of  business — Losses — Advance  payments — Rents, 
Morma's  Estate,  269. 

2.  Findings  of  auditing  judge — Palpable  error— Exceptions 
— Appeals — Assignments  of  error — Practice,  Supreme  Court 
— Executors  and  administrators — Sale  of  personalty — Sale  at 
undervaluation — Failure  to  exercise  common  prudence  and 
caution — Fraud — Appraised  value,     Seidman's  Estate,  540. 

8.  Receivers — Bad  faith — Improper  payments — Services — 
Compensation — Exceptions  to  account — Burden  of  proof — 
Continuation  of  business — Expenses — Preferred  claims — 
Liens,  Traction  Materials  Oo.  ▼•  Plttslmrirh,  McK.  Sc  W« 
Uj.  Go^  158. 

SURETIES. 

1.  Contracts  —  Construction  —  Sales  —  Monthly  deliveries, 
Kerr  ▼•  MaoEvoy,  428. 

TAXATION. 

1.  Federal  estates  tax — Collateral  inheritance  tax — Clear 
value  of  estate — Deductions — Act  of  May  6,  1887,  P,  L.  79, 
Knlsht's  Estate,  587. 

2.  Corporations — Corporations  paying  state  tax  on  capital 
stoch — Foreign  manufacturing  corporations — Shares  in  hands 
of  owner — Taxation  for  county  purposes — Act  of  June  17, 
191S,  P.  L.  607,  Sec.  1 — Constitutional  law — Constitution  of 
Pennsylvania,  Article  IX,  sec.  1  and  B — Uniform  taxes — Ex- 
emption — Classification. 

The  Pennsylvania  capital  stock  tax  is,  in  effect,  a  tax  upon 
property  represented  by  the  capital  in  question;  and  in  mak- 
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TAXATLOlif— continued. 

ing  the  assessment  of  sudi  tax,  assets  outside  of  the  State  can 
not  he  considered,  for  no  property  so  situated  can  he  taxed, 
either  directly  or  indirectly^  hy  the  Commonwealth,  or  any  of 
its  political  subdivisions. 

It  is  the  public  policy  of  the  Commonwealth  to  exempt  from 
taxation  corporate  bodies,  domestic  and  foreign,  doing  a  manu- 
facturing business  in  Pennsylyania,  to  the  extent  that  their 
capital  is  invested  within  the  States;  also,  in  order  to  make 
the  exemption  effective,  to  relieve  the  shares  of  such  manuf ac* 
turing  corporations  from  taxation  in  the  hands  of  resident 
stockholders. 

A  tax  on  stock  of  foreign  corporations,  eo  nomine,  in  the 
hands  of  resident  shareholders,  is  not  a  tax  on  the  property 
represented  by  the  capital  of  the  corporation,  but  is  a  personal 
levy  against  the  shareholder  in  question,  based  on  the  value 
of  his  stock,  without  any  intent  to  readi  the  property  that 
gives  the  latter  its  value. 

Under  Section  1,  of  the  Act  of  June  17,  1918,  P.  L.  607, 
levying  a  tax  on  personal  property  for  counly  purposes, 
shares  of  stock  of  a  foreign  corporation,  having  assets  within 
and  without  the  State,  part  of  whose  capital  within  the  State 
is  employed  in  manufacturing,  are  wholly  exempt  from  taxa- 
tion in  the  hands  of  resident  stockholders. 

Stockholders,  resident  in  Pennsylvania,  of  corporations 
who  do  no  business,  make  no  official  reports  and  pay  no  capital 
stock  tax  in  this  State,  must  pay  a  tax  on  the  stock  of  such 
corporations  held  by  them. 

Capital  stock  in  corporations  which  are  bona  fide  engaged 
in  business  in  Pennsylvania,  report  to  the  auditor  general 
and  are  either  liable  to  a  State  tax  on  capital  stock  or  relieved 
therefrom  by  the  laws  of  the  Commonwealth,  is  exempt  in 
the  hands  of  resident  shareholders  from  taxation. 

The  said  section  of  the  Act  of  1918  does  not  violate  Sections 
1  and  3  of  Article  IX  of  the  Constitution  of  Pennsylvania, 
requiring  that  taxes  shall  be  uniform  on  the  same  class  of 
subjects  within  the  territorial  limits  of  the  authority  levying 
the  taxes,  and  that  all  laws  exempting  properties  from  taxa- 
tion, other  than  the  property  enumerated  therein  shall  be 
void.  The  selection  and  classification  of  subjects  for  taxa- 
tion are  exclusively  within  the  control  of  the  legislature,  the 
only  restriction  being  that  there  must  be  no  discrimination 
between  members  of  the  same  class.    Dnpmjr  ▼•  Johns,  40. 

8.  Illegal  collection  of  taxee — Injunction — Equity — Juris- 
diction.   Ihip«7  ▼•  Johaa,  40. 
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TENANTS  IN  COMMON. 

1.  Possession  fcy  cotenant — Ejectment — Adverse  possession 
— Conflicting  evidence — Witnesses — Competency  —  A  cfs  of 
May  28,  1887,  P.  L.  158,  8ec.  6,  and  June  11, 1891,  P.  L.  287 
— Case  for  jury.    Reap  ▼•  Dovgber,  28. 

TRESPASS. 

1.  Boy  trespasser — Ejection — Case  for  jury — Negligence — 
Railroads — Braheman,  Stidfole  ▼•  Phlla.  St  Beading  By* 
00.^445. 

2.  Principal  and  agent — Oraiuitous  agent — 8<ile  of  real 
estate — Judgment  on  m4>rtgage — Failure  to  inform  purchaser 
of  judgment — Alleged  neglect  of  duty — Judgment  for  defend- 
ant n,  0,  V.    Winter  ▼•  Bets  Sc  Sony  85. 

TEIALS. 

1.  District*  attorney — Improper  remarks — Instructions  to 
disregard — Charge — Self-defense — Criminal  law — Manslaugh- 
ter— Evidence — Cross-examination — Scope  of  examination. 
Oom.  ▼•  Balaaao,  507. 

2.  Evidence  —  Expert  witnesses  —  Hypothetical  questions — 
Contracts — Building  contracts — Material  variations — Substan- 
tial performance — Case  for  jury.    Loeb  ▼•  DaTidsouy  418. 

8.  Practice,  C,  P. — Interested  witness — Cause  of  injury — 
Charge — Sufficiency — Failure  to  request  further  instructions 
-^ourt  and  jury.    H«f magle  ▼•  Wilkes-Barre  By.  Co.,  599. 

4.  Trial  eight  years  after  issue — Act  of  April  16,  1861,  P. 
L.  669,  Sec.  18— -Construction— Practice,  C.  P.— Evidence- 
Negligence — Death — Substitution  of  administratrix  as  plain- 
tiff— A  batemeni — Laches  —  Waiver — Presumption.  Forrest 
▼•  Phlla.  B.  T.  Go.,  388. 

5.  Trial  on  merits— Acts  of  June  IS,  18S6,  Sec.  i2,  P.  L. 
668;  March  21,  18Jfi,  Sec.  8,  P.  L.  H5,  and  March  17,  1866, 
P.  L.  S86 — Jurisdiction,  C.  P.— Corporations — Process — Serv- 
ice— County  where  corporate  franchise  is  exercised — Principal 
office  in  another  county — Special  appearance — Plea  in  abate- 
ment.   BeHaae  ▼•  Penna.  B.  B.  Co^  499. 

6.  Waiver  of  errors — Charge  to  the  jury — Practice,  Supreme 
Court.    MUee  ▼•  Oeorse,  457. 

TRUSTS  AND  TRUSTEES. 

1.  Corporate  loan — Mortgage  to  trustee  as  security — Fail- 
ure to  insure  premises — Destruction  by  fire — Liability  of 
trustee — Contracts — Construction. 

Where  a  corporation  executed  a  mortgage  to  a  trust  com- 
pany to  secure  the  payment  of  a  bond  issue,  and  thereafter  the 
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TKUSTS  AND  TRUSTEES— con^tntieA 

property  of  the  corporation  was  destroyed  by  fire,  and  an  ac- 
tion was  brought  by  a  committee  of  the  bondholders  of  the 
corporation  against  the  trust  company  for  its  failure  to  en- 
force an  alleged  covenant  in  the  mortgage  as  to  fire  insurance^ 
a  rule  for  judgment  was  properly  discharged,  where  it  ap- 
peared that  the  covenant  declared  upon  did  not  appear  in  the 
mortgage,  and  that  the  mortgage  expressly  provided  "it  is 

further  covenanted  and  agreed  that  trustee  shall  not 

incur  any  liability  by  reason  of  any  loss  arising  from  failure 
of  the  (mortgagor)  to  keep  the  mortgaged  premises in- 
sured."   Bell  ▼•  Soranton  Trumt  Co.,  28. 

2.  Dry  trusts  —  Active  trusts  —  Beneficiaries,  svi  juris  — 
Termination, 

Where  an  instrument  creating  a  trust  for  persons  sui  juris 
creates  no  limitation  over  of  either  the  income  or  the  principal 
of  the  estate  and  there  are  no  other  estates  in  interest  to  be 
preserved  and  no  ultimate  purpose  of  any  kind  requiring  the 
continuance  of  the  trust  is  expressed  or  can  be  implied  from 
its  terms  except  the  mere  payment  of  the  income  to  the  cestui 
que  trust,  a  termination  of  the  trust  may  be  decreed. 

A  testator  bequeathed  to  trustees  certain  personal  property 
and  the  proceeds  of  certain  real  estate  to  be  held  in  trust  by 
them  for  the  use  of  his  two  daughters,  **the  proceeds  to  be 

equally  divided  between  them and  desire  said  trustees 

to  pay  them  equally  the  net  proceeds  of  the  above-named 
property  derived  from  dividends,  rents  and  interest  after  pay- 
ment of  taxes  and  current  repairs.  And  in  any  case  a  ma- 
jority of  the  said  trustees  deem  it  for  the  interest  and  safety 
of  the  property  so  bequeathed  to  (the  daughters,  naming 
them)  with  their  consent,  to  sell  any  of  the  mentioned  trust 
property  and  invest  it  in  the  bonds  of  the  United  States.  I 
understand  that  in  this  devise  that  the  said  (daughters,  naming 
them)  shall  have  power  to  dispose  of  equal  portions  of  this 
estate  so  held  for  them  in  trust  by  will." 

One  of  the  daughters  died  and  the  other,  who  was  sui  juris, 
applied  for  a  termination  of  the  trust.  Held,  the  court  prop- 
erly declared  the  trust  terminated  and  awarded  one-half  of 
the  estate  to  the  petitioner  and  the  other  half  to,  the  personal 
representatives  of  the  deceased  cestui  que  trust  Wood*g  Es- 
tate, 480. 

3.  Trust  for  settlor^s  use — Reservation  of  power  to  dispose 
hy  unU — Public  policy — Creditors — Fraud — Attachment 

In  order  to  make  a  trust  valid  as  to  subsequent  creditors, 
the  settlor  must  divest  himself  of  all  rights  of  ownership  in. 
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and  control  over,  the  property  thus  conyeyed,  reserving  to 
himself  only  the  right  to  receive  the  income  ^during  life; 
otherwise  the  trust  is  void  as  against  public  policy. 

Where  a  person  sui  juris  settled  his  properly  in  a  trust  irre- 
vocable in  form^  for  his  own  use  for  life,  reserving  the  unre- 
stricted power  to  devise  by  will,  and  providing  that  his  wife 
and  children  and  next  of  kin  should  take  only  if  he  did  not 
exercise  such  power,  the  property  so  transferred  is  subject 
to  attachment  at  the  suit  of  a  creditor  of  the  settlor  for  a  debt 
incurred  subsequent  to  the  creation  of  such  trust.  Benedict 
▼•  Beaediet,  117. 

4.  WUU—Life  estates — Vested  and  contingent  remainders 
— Rule  against  perpetuities — Presumption — Former  adjudica- 
tion— New  parties — New  fund— Res  adjudicata — "Or"  con- 
strued "and^'— Bequest  to  class.    Wickenhmm's  Estate,  121. 

VENDOR  AND  VENDEE. 

1.  dcUes  of  real  estate — Variation  by  parol — Measure  of 
proof — Reforming  written  instrument — Showing  different 
consideration — Theory  of  trial — Issue — Appeals — Change  of 
issue  on  appeal — Assignments  of  error — Failure  to  except — 
Contracts.    Quinter  ▼•  Qvimter,  195. 

VERDICTS. 

1.  Excessive  verdict — Consideration  hy  Supreme  Court, 
Bnemeli  ▼•  Wilson,  452. 

'2.  Verdict  against  weight  of  evidence — Testamentary  ca- 
pacity— Issue  d.  v.  n,    Keller  ▼•  I«awsoa,  489. 

3.  Excessive  verdict — Reduction  of  verdict — Negligence — 
Animals — Vicious  wAile — Boy  on  sled—Kich  of  mule — Death 
— Contributory  negligence — Case  for  jury.  NeTins  ▼.  DeL  Sc 
Hndson  Oo«,  82. 

VESTED  AND  CONTINGENT  REMAINDERS. 

1.  WUls — Trusts — Life  estate — Rule  against  perpetuities — 
Presumption — Former  adjudication — New  parties — New  fund 
— Res  adjudicata — "Or"  construed  "anc^' — Bequest  to  class. 
WiokeMham's  Estate,  121. 

WAIVER 

1.  Life  insurance — Payment  of  premium  after  date  due — 
Acceptance — Declaration  of  forfeiture — Contract — Rescission 
— Improper  resci8sion-~:Action  for  premium  paid — Measure 
of  damages — Valus  of  insurance  furnished.  Oaskill  ▼.  Pitts- 
bnrgli  luStT.  Co*,  546. 
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2.  Misjoinder  of  actiona — Verdict — MoHon  in  arrest  of 
jtidgment,    Kennedy  ▼•  Bothroek  Con  580. 

3.  Presumption — Trial  eight  years  after  issue-— Act  of  April 
15,  1851,  P.  L,  669,  Sec.  18— Construction— Practice,  C.  P.— 
Trial — Evidence  —  Negligence  —  Death — Substitution  of  ad^ 
ministratrix  as  plaintiff — Ahaiement — Laches.  Forrest  ▼• 
Pkilk.  R.  B.  Co.,  888. 

4.  Waiver  of  errors — Practice,  Supreme  Court — Charge  to 
the  jury.    MUes  ▼  Georg^e,  457. 

WATEK  AND  WATEK  COMPANIES. 

1.  Application  for  charter — Act  of  June  1, 1907,  P.  L.  455 — 
Public  Service  Commission  —  Jurisdiction  —  Corporations. 
Peama.  Power  Oo«  ▼•  PttHUc  Serrioe  Ooimirt— Ion,  211. 

WATERS  AND  WATER  WAYS. 

1.  Streams  —  Prevention  of  naiural  flow  —  Overflow  — 
Erection  of  embankment — Eights  of  riparian  owners — Injunc- 
tion.    Ferry  ▼•  Wedce»  520. 

WILLS. 

1.  Beneficiaries  —  RelinquAshmsnt  of  rights  during  testa- 
trix's  lifetime — Failure  of  testatrix  to  modify  wUl — Testa- 
trixfs  declaration  that  such  beneficiary  should  share  in  estate — 
Devisee's  right  to  share. 

Where  a  testatrix  by  will  devised  all  her  property  equally 
to  her  son  and  two  daughters  and  thereafter  the  son  ex^uted 
a  paper  relinquishing  all  his  right,  title  and  interest  in  his 
mother's  estate,  but  the  testatrix  made  no  modification  of  the 
will,  although  she  lived  for  three  years  thereafter,  and,  accord- 
ing to  the  testimony  of  one  of  her  daughters  (testifying 
against  her  own  interest)  testatrix  had  declared  three  weeks 
before  her  death  "do  you  think  I  am  going  to  deprive  him 
(the  son,  naming  him)  of  the  things  that  are  coming  to  himt 
He  has  just  as  much  right  to  the  things  as  you  and  (the 
other  daughter,  the  exceptant),"  the  court  properly  refused  to 
give  effect  to  the  paper  signed  by  the  son,  and  permitted  him 
to  share  equally  with  his  sisters  in  the  estate.  I>«Tles*  Es- 
tate, 525. 

2.  Bequests  of  business — Rights  and  liahUities  of  legatees 
— Construction — Intention. 

A  testatrix  having  five  sons  and  two  daughters  directed  that 
three  sons  (naming  them),  continue  the  manufacturing  busi- 
ness owned  by  the  testatrix  in  the  factory  also  owned  by  her; 
that  th^  should  pay  rent  therefor  to  the  other  children  as 
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k>ng  as  tfa^  contmued  to  run  the  business;  that  they  should 
also  pay  the  debts  of  the  business  at  the  time  of  the  death  of 
the  testatrix;  and  that  they  should  divide  the  profits  which 
they  should  make  between  them  after  the  payment  of  said 
rental.  Testatrix  further  directed  that  when  the  sons  should 
cease  to  continue  the  business,  the  property  should  be  sold 
and  the  proceeds  paid  into  the  estate.  One  of  the  sons  who 
was  executor  under  the  will  acquired  the  interests  of  the  other 
two.  He  bought  the  adjoining  properties  in  which  he  in- 
stalled machinery  and  which  he  used  in  connection  with  the 
business.  The  daughters  petitioned  for  a  citation  to  compel 
the  sale  of  the  property  alleging  that  the  son  was  a  trustee 
of  the  business  and  that  he  was  mingling  it  with  his  own,  in 
violation  of  this  trust  and  prayed  for  termination  of  the 
business  and  a  sale  of  the  property.  Held,  (1)  the  son  was 
not  a  trustee^  but  a  tenant;  (2)  the  daughters  had  no  in- 
terest in  the  business,  but  simply  the  right  to  require  that 
when  such  son  should  cease  to  nm  the  business  he  should  pay 
to  the  estate  the  value  of  the  property  as  it  was  at  the  death 
of  the  testatrix,  and  (3)  the  petition  was  properly  dismissed. 
Weber's  Estate;  561. 

3.  Construction — Gift  to  children  of  testcUor's  son — Subse- 
quent adoption  of  child  by  son — Intention, 

The  law  makes  a  distinction  between  a  natural  and  an 
adopted  child.  It  gives  the  latter  the  right  to  inherit  but  does 
not  change  his  identity  or  make  him  a  child  in  fact. 

Ordinarily  and  by  common  usage  the  word  children  is  un- 
derstood to  mean  immediate  offspring  or  descendants. 

Courts  are  disposed  to  confine  and  limit  the  word  children 
in  its  application,  when  it  occurs  in  a  will,  to  its  natural  im- 
port, except  where  the  testator  has  clearly  shown  by  other 
words  that  he  intended  to  use  the  term  in  a  more  extensive 
sense. 

Under  a  bequest  to  children,  grandchildren  and  other  remote 
issues  are  excluded,  unless  it  be  the  apparent  intention  of  the 
testator,  disclosed  by  his  will,  to  provide  for  the  children  of 
the  deceased  child;  but  such  construction  can  only  arise 
from  a  clear  intention  or  a  necessary  implication,  either  (1) 
when  the  will  would  remain  inoperative  unless  the  sense  of 
the  word  "children"  were  extended  beyond  its  natural  im- 
port, or  (2)  where  the  testator  has  clearly  shown  by  other 
words  that  he  did  not  intend  to  use  the  term  "children"  in 
the  proper  actual  meaning,  but  in  a  more  extensive  sense. 

Testator  gave  his  residuary  estate  in  trust  for  his  son  for 
life,  and  on  his  death  "absolutely  to  his  child  or  children  and 
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their  heiis in  the  erent  of  my  said  son dying 

without  leaving  any  child  or  children  then"  over.  The  son 
died  leaving  no  natural-bom  child  or  children,  but  was  sur- 
vived by  a  child  adopted  four  years  after  the  death  of  the 
t^tator.  There  was  nothing  in  the  will  suggesting  that  so 
far  as  testator  knew  the  adoption  of  a  child  was  contemplated 
by  his  son  and  there  was  no  evidence  of  extrinsic  facts  indicat- 
ing that  testator  intended  that  any  one  not  of  his  blood  should 
share  in  his  bounty.  Heldj  (1)  the  adopted  child  was  not  a 
child  within  the  meaning  of  the  will,  and  (2)  the  gift  overtook 
effect.        Pttterbangh's  Estate,  235. 

4.  OonstrucUon — Intention  —  Codicil  —  Reference  to  wHt  — 
Incorporation  hy  reference — Devise  subject  to  "restriction" 
in  will — Devise  hy  implication. 

Where  a  codicil  refers  to  restrictions  in  the  body  of  the  will 
such  reference  is  to  be  given  the  same  force  and  effect  as 
though  the  restrictions  had  been  set  out  in  totidem  verbis  im- 
mediately following  the  gift  itself,  since  will  and  codicil 
constitute  but  one  instnmient  and  are  to  be  construed  to- 
gether. 

In  its  popular  sense  the  word  'Restriction"  means  limitation 
or  qualification  of  something  paid. 

A  devise,  although  not  formally  expressed  in  the  will  may 
be  implied  where  it  is  needed  in  order  to  carry  out  the  in- 
tention of  the  testator;  but  such  implication  never  arises 
where  it  contradicts  some  expression  of  intention,  and  only 
when  it  affords  such  a  strong  probability  that  an  intention  to 
the  contrary  cannot  be  supposed. 

Testator  devised  certain  real  estate  in  equal  shares  to  his 
two  sons  for  life,  and  in  the  event  of  the  death  of  either  son, 
gave  one-half  in  remainder  to  the  youngest  daughter  of  the 
first  son  and  the  other  half  to  the  children  of  the  second  son. 
By  codicil  testator  provided  '*the  whole  bequest  in  my  will 
to  my  first  son  and  at  his  death  to  his  youngest  daughter  is 

hereby    revoked I    devise one-half    of    the 

property  (in  question)  to  (testator's  wife,  naming  her),  dur- 
ing her  natural  life,  and  at  her  death  the  said  one-half  de- 
vised to  wife  is  given  to  my  (second)  son under  the 

same  restrictions  as  I  have  given  him  the  other  half  in 
the  body  of  my  will."  Held,  (1)  the  testator  in  subjecting 
the  gift  in  the  codicil  to  the  same  '^restrictions"  as  he  had 
imposed  in  the  will  had  reference  to  the  provision  by  which 
he  gave  to  the  children  of  the  second  son  upon  their  father's 
death  a  remainder  in  fee  in  the  one-half  of  the  property,  and 
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(2)  the  children  of  said  second  son  took  by  implication  a  re- 
mainder estate  in  fee  in  the  whole  of  the  property  in  ques- 
tion.    Beisl&er's  Estate,  223. 

5.  Construction — Real  property — Bide  in  SheUey'a  Case. 
A  testator  bequeathed  to  his  wife  and  son,  share  and  share 

alike,  all  of  his  properly,  and  provided  that  a  certain  house* 
should  ^Hbe  a  home  for  my  wife  and  son  as  long  as  they  agree. 
If  rented,  each  to  have  a  share  alike.  I  want  it  imderstood 
that  my  property  is  not  to  be  sold  or  mortgaged  by  either  my 
wife  and  son.  In  case  my  wife  dies  before  my  son  he  is  to 
have  her  share  of  the  estate  and  if  he  dies  before  her  she  will 
have  his  share,  without  he  has  heirs  who  will  receiye  his  share 

then in  case  of  death  of  both  the  wife  and  son   (he 

leaving  no  heirs)  I  want  my  estate  to  go"  over.  Held,  the 
rule  in  Shelley's  Case  applied  and  the  son  M>k  a  fee.  Oom- 
monwealtk  T«  I*  ft  T.  Oo«  ▼•  OroM,  476. 

6.  Construction — Termination  of  trust.  Wood's  Estate, 
480. 

7.  Qifts  to  classes — Qift  to  children  for  life  and  their  sur- 
vivors— Remainder  to  grandchildren — Death  of  child  ivithout 
issue — Construction — Intention. 

A  testator  having  eight  children  and  owning  certain  stock 
bequeathed  his  residuary  estate  to  trustees  for  the  benefit  of 
his  wife  for  her  life,  and  directed  his  trustees  after  her  death, 
to  hold  said  stock  "for  and  during  the  lifetime  of  my  children 
and  the  survivor  of  them  and  to  pay  out  of  the  dividends 
realized  therefrom  the  sum  of  $600  per  annimi  to  my  daugh- 
ter  during  her  lifetime,  and  the  balance  of  said  divi- 
dends, if  any,  to  divide  equally  among  my  other  children, 
share  and  share  alike,  the  issue  of  any  deceased  child  to 
take  its  parent's  share.     And  upon  the  death  of  my  said 

daughter ,  I  order  my  said  trustees  to  divide  the  entire 

dividends  realized  from  my  said  stock  equally  among  my  chil- 
dren, share  and  share  alike  until  the  death  of  my  last  surviv- 
ing child.  Upon  the  death  of  my  last  surviving  child,  I  order 
and  direct  my  trustees  or  their  successors  to  sell  my  [said] 
stock and  divide  the  proceeds  equally  among  my  grand- 
children per  stirpes."  After  the  death  of  testator  and  his 
wife  one  of  their  children  died  intestate,  unmarried  and  with- 
out issue.  Held,  the  testator  intended  the  children  and 
grandchildren  to  be  the  sole  objects  of  his  bounty  and  to 
confine  the  succession  to  the  share  of  any  dying  without  issue 
to  the  survivors,  to  the  exclusion  of  personal  representatives. 
Bowland's  Est.,  141  Pa.  553,  followed.   MazweU's  Estate,  140. 
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8.  Residuary  clauaeB — "Balanee'* — Construction — Intention 
— Disinherited  heir. 

While  it  is  true  that  a  residuary  clause  carries  all  not  well 
given,  it  is  equally  true  that  an  heir  can  not  be  disinherited 
except  by  express  words  or  necessary  implication.  Where  the 
scales  hang  i)erfect]y  even,  then  the  intent  of  the  testator  is 
to  be  gathered  from  the  language  of  the  will  alone;  and  if  it 
be  doubtful  whether  a  particular  item  was  intended  to  carry 
the  residue,  a  construction  is  to  be  favored  which  most  nearly 
conforms  to  the  intestate  laws. 

A  testatrix  bequeathed  $15,000  in  fifteen  s^4rate  legacies; 
in  addition  to  these  legacies,  and  interlarded  between  them, 
she  bequeathed  to  a  brother-in-law  "the  interest  of  four  thou- 
sand dollars  during  his  lifetime."  She  further  provided :  '^f 
my  estate  should  not  reach  the  amount  as  willed,  then  I  wish 
each  one  to  receive  pro  rata  of  the  amoimt  as  willed,  and 
if  on  the  other  hand  it  should  exceed  the  amount,  I  wish  the 
balance  to  be  divided  between  my  nephew,  Eugene  K.  Plumly, 

and  my  niece,  B.  May  Swaim,  or  their  heirs.    I  wish 

all  taxes  to  be  paid  out  of  the  estate  on  the  four  thousand 
dollars  I  have  left  him  [the  brother-in-law]  so  he  can  have 
the  full  interest  on  what  I  have  left  him."  At  the  audit  of 
the  trustee's  account,  it  appeared  that  the  brother-in-law  had 
died  and  that  the  excess  of  testatrix's  estate,  after  payment 
of  legacies,  including  the  trust  legaqy  of  $4,000  and  all  ex- 
penses, was  less  than  $100.  The  Orphans'  Court  decided 
that  Eugene  K.  Plumly  and  R.  May  Swaim  were  general 
residuary  legatees  and  that  the  corpus  of  the  $4,000  should  be 
divided  between  them.  Held,  that  such  legatees  were  merely 
given  the  balance  remaining  over  and  above  the  total  of  the 
legacies  previously  named  in  the  will  and  that  the  corpus  of 
the  $4,000  in  which  the  brother-in-law  had  a  life  interest  did 
not  fall  into  the  residue,  but  was  distributable  among  the  next 
of  kin  and  the  decree  was  reversed.    Pliunly's  Estate,  432. 

9.  Testamentary    capacity — Issue   devisavit   vel  non — Evi- 

dence — Verdict   against   weigJU    of  evidence — Judgment  n, 
,f 

0.  V. 

On  the  trial  of  an  issue  devisavit  vel  non  the  trial  judge  sits 
as  a  chancellor  and  is  not  bound  by  the  verdict,  and  should  not 
sustain  it  when  against  the  manifest  weight  of  the  evidence; 
but  when  final  judgment  is  entered  on  the  verdict,  the  Or- 
phans' Court  is  concluded  thereby. 

In  such  case  the  trial  judge  should  consider  the  entire 
evidence,  and  the  question  is  not  whether  some  of  the  testi- 
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mony,  standing  alone,  would  justify  the  verdict  but  whether 
it  would  be  considered  as  a  whole. 

On  the  trial  of  an  issue  devisavit  vel  non  awarded  on  the 
ground  of  alleged  testamentary  incapacity  and  undue  influ- 
ence, it  appeared  that  deceased  was  a  woman  seventy-thjree 
years  of  age  at  the  time  of  her  death;  that  during  the  last 
twenty-six  years  of  her  life  she  resided  with  a  daughter,  the 
proponent  and  sole  beneficiary  under  her  will;  that  for  the 
five  years  prior  to  her  death  she  was  rendered  bedfast  by 
paralysis;  that  another  daughter,  the  contestant,  was  mar- 
ried, separated  from  her  husband  and  living  in  a  manner  dis- 
pleasing to  her  mother;  that  testatrix  sent  for  her  attorney, 
who  drew  her  will  and  it  was  read  to  her  in  the  presence  of 
witnesses;  that  she  expressed  her  satisfaction  therewith  and 
sent  for  her  pastor  and  a  neighbor  to  act  as  subscribing  wit- 
nesses; tiiai  owing  to  her  physical  disability  and  at  her  re- 
quest the  ^blister  wrote  her  name  and  then  affixed  her  mark ; 
and  tha^^e  subscribing  witnesses,  her  family  physician, 
who  had  attended  her  for  thirty-seven  years,  and  a  number 
of  other  disinterested  witnesses  who  saw  her  near  the  date 
of  the  execution  of  her  will,  expressed  the  opinion  that  she 
was  then  of  sound  mind,  memory  and  understanding.  Evi- 
dence adduced  by  the  contestant  consisted  mainly  of  testi- 
mony of  a  sister  of  deceased  and  the  sister's  two  sons,  who 
testified  that  at  the  time  of  the  execution  of  the  will  deceased 
was  almost  entirely  paralyzed;  that  her  memory  waaf  exceed- 
ingly defective;  that  she  recognized  her  relatives  only  with 
difficulty,  was  childish,  and  in  their  opinion  unable  to  trans- 
act business  or  execute  a  will;  and  the  testimony  of  three 
medical  experts,  who  had  never  seen  the  deceased.  There  was 
no  evidence  that  deceased  was  insane  or  had  any  delusions. 
The  weight  of  the  evidence  was  that  in  spite  of  her  physical 
weakness  and  poor  eyesight  she  was  able  to  recognize  ac- 
quaintances to  the  end.  The  jury  found  that  no  imdue  influ- 
ence had  been  exercised  upon  deceased  but  that  the  will  was 
invalid  for  want  of  testfimentary  capacity.  Held,  the  finding 
of  testamentary  incapacity  was  against  the  manifest  weight  of 
the  evidence  and  should  have  been  set  aside,  and  judgment 
entered  for  the  proponent.    Keller  ▼•  Iiawsoiiy  489. 

10.  Testamentary  incapacity — Intemperate  hahiie — Evidence 
— Insufficiency. 

In  an  application  for  an  issue  devisavit  vel  non  where  the 
testimony  shows  that  the  testator  was  a  man  of  intemperate 
habits,  but  at  the  time  of  the  execution  of  the  will  he  was 
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perfectly  sober  and  sane  and  understood  exactly  what  he  was 
doing  the  issue  was  properly  refused.    HoIju&'s  Estate,  188. 

11.  Trusts — Life  estate — Vested  and  contingent  remainders 
— Rule  against  perpetuities — Presumption — Former  adjudica- 
tion— New  parties — New  fund — Res  adjudicata — "Or"  con- 
strued "and" — Bequest  to  class. 

A  testator  dying  in  1883  bequeathed  his  estate  in  trust 
to  pay  to  his  daughter  Ive  $83.33  monthly  for  her  life;  and 
upon  her  death,  leaving  issue,  to  pay  the  said  sum  monthly 
to  such  of  her  children  as  she  might  by  will  appoint;  and,  in 
default  of  such  appointment,  to  pay  the  said  sum  to  her 
children  in  equal  shares  during  her  natural  life.  In  case  of  the 
death  of  said  daughter  without  issue  her  surviving,  the  testator 
bequeathed  said  monthly  payment  to  his  executors  in  trust  for 
the  uses  and  purposes  following!  to  pay  the  income  of  his 
residuary  estate  to  his  daughter,  Mary,  tor  her  life;  and, 
upon  her  death  leaving  children  or  grandchildren  her  surviving, 
to  pay  the  income  to  such  of  her  children  or  grandchildren  as 
she  might  by  will  appoint;  and  in  default  of  such  appoint- 
ment to  pay  such  income  to  her  children  or  grandchildren 
equally  in  equal  shares.  In  the  event  of  the  death  of  Maiy 
without  children  or  grandchildren  her  surviving,  testator  be- 
queathed the  income  in  equal  shares  to  a  brother  and  son-in- 
law.  Testator  was  survived  by  a  son  and  his  two  said  daugh- 
ters. The  son  and  daughters  by  agreement  renounced  their 
respective  rights  under  the  will  and  agreed  to  share  equally 
in  the  income  from  the  estate  during  their  lives;  and  there- 
after for  a  like  division  of  the  estate  among  their  children. 
The  son  died  in  1901  leaving  three  children;  Mary  died  in 
1911,  intestate,  leaving  one  child  and  no  issue  of  a  deceased 
child;  Ive  died  in  1916,  leaving  one  child  (and  no  other 
issue)  to  whom  she  appointed  her  share  of  her  father's  estate. 
Ive's  son  and  Mary's  daughter  were  bom  before  the  death 
of  the  testator  and  were  mentioned  by  name  in  his  will.  The 
lower  court  awarded  to  Ive's  son  the  monthly  payment  of  $88.33 
for  his  life,  and  awarded  the  balance  of  the  income  to  Mary's 
child  for  her  life,  and  decided  that  the  time  for  the  distribu- 
tion of  the  principal  had  not  arrived.    Held,  no  error. 

The  bequest  to  Mary's  children  or  grandchildren  her  surviv- 
ing should  be  construed  to  mean  children  living  at  her  death 
and  living  children  of  deceased  children,  thereby  forming  a 
class,  in  which  the  life  estates  in  remainder  vested  during 
Mary's  life,  and  the  members  of  which  must  necessarily  be 
ascertained  at  her  death,  and  the  rule  against  perpetuitfes 
does  not  apply. 
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The  fact  that  the  life  estates  in  Maiy's  grandchildren  might 
extend  for  a  greater  period  than  the  period  fixed  by  the  rule 
against  perpetuities  cannot  affect  their  validity  if  they  vested 
within  the  period  required  by  the  rule. 

The  presumption  is  that  testator  does  not  intend  to  violate 
the  rule  against  perpetuities  and  that  is  a  strong  reason  for  a 
construction  that  will  not. 

The  word  "or"  is  here  construed  "and"  so  that  the  bequest 
will  read  "children  and  grandchildren/'  thus  forming  a  class. 

The  parties  were  not  precluded  from  litigating  questions 
which  had  been  previously  decided  at  a  former  adjudication, 
where  it  appeared  that  such  parties  were  not  represented  at 
the  former  adjudication  and  that  there  was  a  different  fund 
now  for  distribution  and  the  prior  decree  was  based  upon  the 

agreement  above  recited.    Wickersl&mm's  Estate,  121. 

r 

WITNESSES. 

1.  Competency — Conflicting  evidence — Evidence  —  Acts  of 
May  28,  1887,  P.  L.  158,  Bee.  6,  and  June  11,  1891,  P  L.  e87 
— Case  for  jury — Tenants  ia  common — }:^o88ession  by  coten- 
ant — Adverse  possession,    Roap  v.  Dcgnnr,  28. 

2.  Competency  in  ascertaining  the  value  of  undivided  frac- 
tional parts  of  real  'estate  of  a  decedent — Knowledge  of  sales 
— Credibility — Right  of  Commonwealth  to  appeal — Act  of 
May  6,  1887,  P.  L,  79 — Decedents*  estates — Collateral  inher- 
itance tax — Appraisement,    Smith's  Estate,  55. 

3.  Competency — Witness  called  generally  by  objecting  side 
— Subsequent  competency  for  all  purposes. 

Where  a  witness  is  called  generally  by  a  party  later  object- 
ing to  his  competency  he  is  thereby  rendered  competent  for 
either  side  for  all  purposes.    Lents's  Estato,  530. 

4.  Disinterested  witness  —  Examination  of  ivitness  —  Com- 
ment by  court,    Warmna  ▼•  Dick,  602. 

5.  Evidence  tending  to  discredit  witness  —  Admissibility. 
Caffery  ▼•  P.  Jk  R.  R.  Co.,  251. 

6.  Expert  witnesses — Hypothetical  questions  —  Contracts — 
Building  contracts — Material  variations — Substantial  per- 
formance— Case  for  jury.    Loeb  ▼.  Davidsoiiy  418. 

7.  Interest  —  In  what  it  consists.  Hnfnasle  ▼.  Wilkes- 
Barre  By.  Co.,  599. 

WOKDS  AND  PHRASES. 

1.  "Monthly**  deliveries— Contracts — Construction  —  Sure- 
tyship— Sales.    Kerr  ▼•  MaoEvoy,  428. 
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2.  "Premi8e8"SesiricHon  against  change  of  possession — 
Fire  insurance.    Bone  ▼•  Detroit  Nat.  Firo  Imm.  Oo^  554. 

8.  "Stop,  look  and  listen" — Conflicting  evidence — Case  for 
jury  —  Negligence  —  Contributory  negUgenee  —  Railroads  — 
Horse  and  wagon — Orade  crossing — Collision.  MIlHgaa  ▼• 
P.  *  R.  B.  Co.,  844. 

4.  "Stop,  look  and  listen" — Sudden  danger-^Death — Con^ 
trihutory  negligence — Case  for  jury — Negligence — Railroads 
— Pedestrian — Grade  crossing,  Kobylls  ▼.  P.  *  B.  B.  Co.* 
860. 

WORKMEN'S  COMPENSATION  BOARD,  see  Public  Officers. 

WORKMEN'S  COMPENSATION  LAW. 

1.  Appeals  to  hoard — Granting  of  hearing  de  novo— Inter- 
locutory order — Appeal  to  Common  Pleas — Mixed  findings  of 
fact  and  law. 

Where  the  Workmen's  Compensation  Board  concludes  that 
the  adjudication  of  a  referee  indicates  that  there  was  no  evi- 
dence before  him  substantiating  the  aUegaticm  of  the  claim 
petition,  and  makes  an  order  granting  a  hearing  de  novo,  such 
order  is  interlocutory  and  from  it  no  appeal  lies. 

Where  the  conclusions  of  the  refers  comprehend  mixed  find- 
ings of  fact  and  law,  the  compensation  board  is  justified  in 
treating  the  appeal  to  it  as  involying  a  question  of  fact,  and 
in  granting  a  hearing  de  novo.  Mooaoy  ▼•  L.  V*  B.  B.  Co., 
389. 

2.  Heat  prostration — Death — "Accident"  in  course  of  etn- 
ployment — Occupational  diseases — Act  of  June  ft,  1916,  P.  L. 
7S6 — Practice,  Supreme  Court — Appeals. 

The  term  '^personal  injury"  in  the  Workmen's  Comp^isation 
Law  of  1915  is  confined  to  injuries  of  accidental  origin  and 
such  disease  as  naturally  result  therefrom,  and  must  be  held 
to  include  any  form  of  bodily  harm  or  incapacity,  accidentally 
caused  by  either  external  violence  or  physical  force.  The  in- 
jury need  not  arise  out  of,  but  must  be  the  result  of,  an  acci- 
dent in  the  course  of  the  employment,  in  order  to  come  within 
the  terms  of  the  act. 

A  stroke  by  lightning,  a  stroke  from  the  direct  rays  of  the 
Sim,  a  heat  stroke  or  heat  prostration,  are  untoward,  unexpected 
mishaps  and  accidental  injuries  within  the  meaning  of  the 
Workmen's  Compensation  Act.  It  is  immaterial  whether  the 
heat  prostration  is  produced  by  artificial  heat  or  by  natural 
heat  of  the  sun,  directly  or  through  the  heated  atmosphere,  if 
the  exhaustion  comes  from  heat  in  the  course  of  employment. 
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Where  a  workman  was  overcome  by  heat  while  employed  at 
defendant's  lunch  counter  and  died  within  two  hours  his 
widow  is  entitled  to  compensation. 

An  "accident"  is  an  event  which  takes  place  without  one'fi| 
foresight  or  expectation  but  as  a  casual  or  fortuitous  occur- 
rence. 

Wherever  death  is  mentioned  in  the  Workmen's  Compensa- 
tion Law  of  1916  it  means  death  resulting  only  from  unfore- 
seen violence  to  the  physical  structure  of  the  body  and  its  re- 
sultant effects,  in  other  words,  death  from  an  accident  happen- 
ing in  the  course  of  the  deceased  person's  employment,  as  dis- 
tinguished from  either  ordinary  or  occupational  diseases  de- 
veloped during  the  course  of  such  employment,  the  latter  not 
being  within  the  contemplation  of  the  act. 

Where  the  facts  on  which  a  claim  for  compensation  is  based 
have  been  agreed  upon  and  the  case  has  been  appealed  to  the 
Common  Pleas  Court  and  subsequently  to  the  Supreme  Court, 
the  agreement  should  be  brought  before  the  Supreme  Court 
upon  the  record.    Iiane  ▼•  Horn  Sb  Hardart  Bakins  Co.,  329. 

8.  Injury  in  course  of  employment — Motor  truck — Driver's 
helper — Voluntary  giving  up  of  seat — Full  from  running  hoard 
— Award, 

Where  the  helper  of  a  driver  of  a  motor  truck  voluntarily 
gave  up  his  seat  to  girls  on  the  way  home  from  work  and  stood 
on  the  running  board,  and  the  truck  then  resumed  its  joum^ 
and  struck  an  obstruction  in  the  road,  causing  him  to  fall  and 
sustain  fatal  injuries,  he  was  injured  while  engaged  in  the 
course  of  his  employment  and  his  widow  and  children  were 
properly  awarded  compensation.     Siclin  v.  Armoor  Sc  Co.,  80. 

4.  Jurisdiction — Practice — Referee — Board — Common  Pleas 
— Appellate  courts — Evidence — Hearsay — Circumstantial  evi" 
dence  —  Sufficiency  and  competency  —  Presumption  —  Wool 
sorter — Scratch  — Anthrax — Death — ''A  ccident*' — Occupation^ 
al  diseases — Assumption  of  risks — Appeals — Certiorari — Rec- 
ordr—Act  of  June  2, 1915,  P.  L.  736. 

A  compensation  referee  is  an  officer  of  the  Workmen's  Com- 
pensation Board,  vested  with  defined  duties  and  powers,  and 
all  records  made  by  him  belong  to  the  files  of  that  body,  and, 
on  appeal,  are  before  it  for  review,  within  the  limitations  of 
the  Workmen's  Compensation  Act  of  June  2,  1915,  P.  L.  736. 

The  Workmen's  Compensation  Act  of  1915  contemplates 
and  requires  that,  if,  after  inspection  and  consideration  of  the 
adjudication  and  evidence,  the  board  does  not  sustain  the 
referee's  final  decision,  before  the  former  may  reverse  on  a 
question  of  fact,  it  must  grant  a  hearing  de  novo,  makeinveo- 
VOh.  CCLXI — 47. 
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ligation,  and  substitute  its  own  findings  of  fact,  and  conda- 
sions  thereon,  for  such  findings  of  the  referee  as  are  not 
adopted;  but,  when  an  apx>eal  is  based  on  an  alleged  error  of 
law,  the  board  must  act  Boldy  upon  the  record  of  the  referee, 
and  must  either  sustain,  reverse  or  modify  the  latter's  final 
order. 

Appeals  to  the  board  are  taken  under  either  Section  420  or 
Section  421  of  the  Workmen's  Compensation  Act,  l^e  first 
amounting  to  a  writ  of  error  and  the  second  to  a  motion  for 
a  new  trial,  the  new  trial  to  be  had  before  the  board  instead 
of  the  referee. 

A  finding  of  fact  without  any  evidence  at  all  is  an  error  of 
law. 

Where  the  ultimate  finding  of  a  referee  is  cast  in  the  form 
of  a  mixed  conclusion  of  fact  and  law,  and  the  classification 
of  an  appeal  is  not  made  plain  by  the  appellant,  the  board  must 
exercise  its  discretion  in  determining  the  nature  thereof. 

Where  the  attack  upon  the  finding  of  a  referee  is  upon  the 
groimd  that  the  testimony  was  insufficient  in  fact  to  justify 
the  referee's  findings  and  not  that  there  was  no  legal  evidence 
whatever  to  warrant  them,  a  question  of  fact,  not  of  law,  is 
raised  and,  under  Section  421,  the  board  is  obliged  either  to 
sustain  the  referee  or  grant  a  hearing  de  novo. 

On  a  hearing  de  novo  under  Section  421,  the  depositions 
taken  before  a  referee  might,  by  agreement  of  the  parties,  be 
accepted  by  the  board  as  proofs  in  the  case,  either  for  the  pur- 
pose of  finding  its  own  facts  or  formally  adopting  those  found 
by  the  referee;  but,  on  a  hearing  solefy  to  determine  a  point 
of  law,  raised  by  appeal  under  Section  420,  the  testimony  can- 
not be  reexamined  for  the  purpose  of  finding  new  facts,  be- 
cause those  found  by  the  referee,  being  unappealed  from,  are 
final  under  Section  409. 

The  word  "appeal,"  at  the  present  time,  in  our  law,  has  no 
conclusive  meaning,  and  it  is  therefore  necessaiy  in  each  in- 
stance to  look  at  the  particular  act  giving  the  right  of  appeal, 
to  determine  just  what  powers  are  to  be  exercised  by  the  ap- 
pellate court. 

The  appeal  from  the  board  to  the  Common  Pleas  is  in  the 
nature  of  a  certiorari,  the  legislative  purpose  probably  being 
to  prevent  appeals  to  the  courts,  except  for  errors  of  law,  and 
thus  to  hasten  the  final  determination  of  claims  imder  tiie  act. 

While  on  certiorari  judicial  review  is  ugualfy  limited  to  a 
mere  inspection  of  the  record,  to  ascertain  whether  the  judg- 
ment on  the  record  is  in  conformity  therewith,  or  to  ascertain 
^liether  the  tribunal  which  rendered  such  judgmant  aoraaeded 
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its  jurisdiction  or  abused  its  discretion,  and  the  opinion  of  the 
lower  tribunal  is  ordinarily  no  part  of  the  record,  nevertheless 
in  statutory  proceedings  such  as  under  the  Compensation  Act 
of  1915,  even  on  certiorari  an  appellate  court  may  examine  the 
opinion  of  the  court  below  to  see  the  basis  on  which  it  acted. 

The  notes  of  testimony  are  not  properly  a  part  of  the  record 
sent  up  on  appeal  by  the  compensation  board. to  the  Common 
Pleas,  and,  if  they  are  mistakenly  included  in  the  record,  they 
should  not  be  considered. 

The  right  of  review  by  the  Supreme  and  Superior  Courts  in 
a  compensation  claim  is  on  certiorari  alone,  and  their  jurisdic- 
tion is  more  analogous  to  that  exercised  upon  the  examination 
of  equity  proceedings  than  on  the  review  of  common  law  ac- 
tions, and  the  court  may  examine  all  that  is  properly  con- 
tained, according  to  the  provisions  of  the  Workmen's  Compen- 
sation Act  of  1915,  in  the  record  sent  to  the  Common  Pleas, 
including  the  findings  and  reasons  stated  in  the  adjudications 
of  the  referee  and  board,  and  the  reasons  given  by  the  court 
below  as  the  basis  of  its  decision,  but  not  the  notes  of  testi- 
mony. 

Statutes  of  the  character  of  the  Workmen's  Compensation 
Act  of  1915  contemplate  liberality  in  the  admission  of  proofs, 
and  the  inferences  reasonably  to  be  drawn  therefrom;  but  the 
evidence  must  be  relevant  and  competent. 

The  probable  nature  of  an  accident  followed  by  death  for 
which  compensation  is  claimed  may  be  established  by  circum- 
stantial evidence  alone. 

Neither  the  referee  nor  the  board  has  the  right  to  find  ma- 
ferial  facts  on  hearsay  alone. 

While  the  Workmen's  Compensation  Act  permits  liberal  in- 
vestigation by  hearing  and  otherwise,  yet  after  all  the  data  has 
been  gathered  without  regard  to  technical  rules,  all  irrel  vant 
and  incompetent  testimony  must  be  put  aside  and  the  findings 
made  to  rest  upon  such  relevant  and  competent  evidence  of 
sound,  probative  character  as  may  be  left,  whether  circum- 
stantial or  direct. 

Under  Section  301  of  the  Workmen's  Compensation  Act, 
which  provides,  inter  alia,  that  "the  terms  'injury'  and  *per- 
6onal  injury'  shall  be  construed  to  mean  only  violence  to  the 
physical  structure  of  the  body,  and  such  disease  or  infection 
as  naturally  results  therefrom,"  the  injury  to  the  physical 
structure  of  the  body  need  not  be  external  violence  but  may 
originate  from  lifting  heavy  weights  or  from  other  provable 
causes,  such  as  intense  l^eat  operating  directly  on  the  part  of 
the  body  internally  affected.    If  the  incident  which  gives  rise 
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to  the  injurious  results  complained  of  can  be  classed  properly 
as  a  mishap  or  fortuitous  happening,  or  an  untoward  event, 
which  is  not  expected  or  designed,  it  is  an  accident  within  the 
meaning  of  the  workmen's  compensation  law. 

Compensation  can  be  allowed  where  death  results  from  a 
germ  infection  if  the  disease  in  question  must  have  been  a 
sudden  development  from  some  abrupt  violence  to  the  physical 
structure  of  the  body  and  not  the  mere  result  of  gradual  de- 
velopment from  long  continued  exposure  to  natural  dangers 
incident  to  the  employment  of  the  deceased  person,  as  in 
cases  of  occupational  diseases,  the  risks  of  which  are  volun- 
tarily assumed. 

As  on  certiorari  the  testimony  is  not  before  the  courts,  they 
are  obliged  to  assume  that  the  evidence  was  competent,  rele- 
vant and  sufficient  in  the  absence  of  findings  as  to  the  charac- 
ter of  the  evidence. 

On  the  hearing  of  a  compensation  claim  for  death  of  claim- 
ant's husband  it  appeared  that  deceased  was  a  wool  sorter  in 
the  employ  of  defendant,  and  that  he  died  of  external  anthrax, 
a  disease  carried  by  sheep ;  that  deceased  when  he  left  defend- 
ant's plant  in  the  afternoon  had  a  small  scratch  or  abrasion 
■  on  his  neck,  although  he  had  no  such  mark  when  he  left  for 
work  in  the  morning;  and  that  this  was  the  beginning  of  ex- 
ternal anthrax  from  which  he  died  within  three  days.  The 
findings  showed  that  professional  medical  experts  testified  that 
if  deceased  had  no  marks  on  his  neck  on  the  day  in  question 
and  sustained  an  abrasion  and  the  neck  inunediately  began  to 
swell  and  external  anthrax  developed,  this  condition  was  prob- 
ably brought  about  by  the  anthrax  germ  entering  through  the 
abrasion.  Held,  in  view  of  the  character  of  the  employment 
of  the  deceased,  the  findings  by  the  referee  to  the  effect  that 
the  scratch  upon  the  neck  of  deceased  occurred  during  the 
course  of  his  employment  and  at  that  time  the  anthrax  germ 
entered  his  body,  causing  his  death,  justified  the  conclusion 
that  he  died  as  the  result  of  an  injury  by  an  accident  while  act- 
ing in  the  course  of  his  employment,  and  the  claimant  was  en- 
titled to  compensation. 

In  such  case  where  there  were  findings  that  on  the  afternoon 
on  which  deceased  last  left  defendant's  mill  he  remarked  to  his 
son  "I  got  scratched  with  a  sticker,"  and  also  that  immediately 
upon  his  arrival  home  he  told  his  wife  that  one  of  the  stickers 
in  the  wool  which  he  was  carrying  had  torn  him  in  the  neck, 
such  evidence  was  hearsay,  and  standing  alone  would  be  in- 
sufficient to  sustain  the  findings  in  favor  of  the  claimant  made 
by  the  referee.    MoCanley  ▼•  Imperial  Woolem  Oo^  813. 
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6.  Referees — Board — Findings  of  fact  —  Conclusiveness  — 
Parties  engaged  in  interstate  commerce  —  Disallowance  of 
claim — Appeal — Certiorari — Evidence — Competency  —  Act  of 
June  2,  1916,  P.  L.  736. 

Section  409  of  the  Workmen's  Compensation  Law  of  June 
2,  1915,  P.  L.  736,  providing  that  "the  board's  findings  of  fact 
shall  in  all  cases  be  final,"  comprehends  all  instances  where 
the  board  either  adopts  the  findings  of  the  referee  or  makes  its 
own  findings  after  a  hearing  de  novo,  and  if  the  board  errs  in 
its  findings  of  fact  the  courts  can  grant  no  relief. 

Where  a  referee  disallows  a  claim  for  compensation  on  the 
ground  that  at  the  time  of  accident  the  employer  and  employee 
were  engaged  in  interstate  commerce  and  that  the  Workmen's 
Compensation  Act  of  Pennsylvania  was  therefore  not  applica- 
ble, the  affirmance  of  the  findings  and  conclusion  of  the  referee 
by  the  board  is  final  and  the  Common  Pleas  properly  dismissed 
the  appeal  therefrom. 

As  the  case  is  before  the  appellate  court  on  certiorari,  the 
competency  of  the  evidence  before  the  referee  to  sustain  his 
findings  of  fact  cannot  be  considered.  MeMinser  t.  L.  V.  R. 
R«  Co*,  336« 

WRITTEN  INSTRUMENTS,  see  Contracts. 
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